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A.  E.  Jones,  Appellant,  v.  F.  E.  Peterson  et  al..  Appellees. 

BEPI2VIK:  Right  to  PossaBsioii— Necessity  for  Payment  or  Ten* 
1  der.  In  order  to  maintain  an  action  of  replevin,  plaintiff  must 
be  entitled  to  the  immediate  poseeesion  of  the  property.  If  pay- 
ment or  tender  is  necessary  in  order  to  fix  such  right,  then  pay- 
ment or  tender  of  the  correct  amount  must  be  made,  even  though 
defendant  is  demanding  more  than  he  is  entitled  to  receive. 

PBIKGIPLE  APPLIED:  Defendant,  as  per  contract,  shipped 
goods  to  plaintiff.  The  sum  of  $230.00  was  due  defendant  for  the 
property,  less  $78.25  for  freight  and  demurrage  thereon  (which 
freight  defendant  had  agreed  to  pay)  and  less  $12.00  for  short- 
age in  articles  sent,  or  $139.75.  Defendant  demanded  $200.00, 
evidenced  by  a  sight  draft  attached  to  the  bill  of  lading.  Plain- 
tiff brought  replevin  without  tendering  the  correct  amount.  He 
made  no  tender  at  all,  either  to  defendant  for  the  amount  due 
him  or  to  the   railway   company   for  amount   due   as  freight. 

Vol.  170  U.— 1 
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Months  afterward^  he  deposited  the  $230.00  in  eourt,  asking  the 
court  to  protect  him  as  to  the  shortage  and  as  to  freight,  which 
the  court  did,  but  charged  him  with  interest  on  the  true  amount 
due  defendant.  Held  proper,  inasmuch  as  he  was  not  entitled  to 
possession  when  his  replevin  action  was  brought. 

Appeal  from  Boone  District  Court. — ^Hon.  C.  G.  Lee,  Judge. 

Thursday,  April  8,  1915. 

AonoN  in  replevin.    Judgment  for  defendant*    Plaintiff 
appeals.    The  opinion  states  the  material  facts. — Affirmed. 

C.  J.  Eller  and  P.  W.  Ownoe,  for  appellant. 

Ooodykoontz  dt  Mahoney,  for  appellees. 

Weaver,  J. — The  parties  entered  into  an  agreement  for 
the  sale  or  exchange  of  certain  items  of  property  as  follows : 
The  plaintiff  was  to  receive  from  the  defendant  certain 
second  hand  machinery,  to  be  shipped  to  Boone,  Iowa,  from 
Galva,  Illinois^  in  return  for  which  defendant  was  to  receive 
1.  rsplvtin:  from  plaintiff  certain  other  machinery,  to  be 
^J^on:  nwes-  shipped  to  Galva  from  Stratford,  Iowa,  and 
mSt'or  ^^'  the  sum  of  $290  in  money.  A  written  memo- 
randum of  this  agreement,  intended  to  be  in 
duplicate,  was  prepared,  each  party  signing  one  copy  and 
delivering  it  to  the  other.  As  the  papers  appear  in  evidence, 
they  differ  in  that  Jones'  copy  alone  contains  a  clause  requir- 
ing Peterson  to  pay  the  freight  on  the  shipment  to  Boone, 
and  Peterson's  copy  alone  requires  Jones  to  make  the  ship- 
ment from  Stratford  **on  one  car.'*  It  is  conceded  that  plain- 
tiff then  and  there  paid  $60  to  be  applied  on  the  cash  differ- 
ence on  the  exchange,  leaving  an  unpaid  remainder  of  $230. 
Plaintiff  shipped  the  machinery  to  defendant  from  Stratford 
on  two  cars.  Defendant  shipped  the  machinery  which  he  was 
to  give  in  exchange  to  the  plaintiff  at  Boone,  but  accompanied 
the  bill  of  lading  with  a  sight  draft  for  $200.  He  did  not 
deny  that  he  was  to  pay  the  freight  on  both  shipments,  but 
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complained  that,  by  loading  the  shipment  to  Qalva  on  two 
cars  instead  of  one,  plaintiff  had  made  him  an  extra  expense 
which  he  must  make  good.  This  resulted  in  some  contentious 
correspondence,  defendant  insisting  that  plaintiff  pay  the 
draft  for  $200  and  that,  if  this  was  found  to  be  an  over- 
payment, defendant  would  refund  the  excess.  During  the 
time  of  ^his  correspondence,  the  shipment  to  Boone  remained 
in  the  possession  of  the  carrier,  the  Chicago  &  Northwestern 
Railway  Company.  The  situation  thus  developed  was  briefly 
this :  plaintiff,  claiming  that  the  draft  was  in  excess  of  what 
he  owed,  refused  to  pay  it  except  on  what  he  believed  to  be 
the*proper  reduction;  defendant  would  credit  plaintiff  with 
no  more  than  the  frei^t  charges  to  Boone  less  the  amount 
of  excess  freight  which  he  had  paid  on  the  other  shipment 
because  it  had  been  loaded  on  two  cars  instead  of  one ;  and  the 
carrier,  indifferent  concerning  the  quarrel  between  consignor 
and  consignee,  held  the  machinery  awaiting  the  payment  of 
its  freight  charges.  Such  being  the  status  of  affairs,  this 
action  was  brought  for  the  possession  of  the  machinery,  both 
Peterson  and  the  railway  company  being  named  as  defend- 
ants. The  petition  filed  set  up  the  written  contract,  alleged 
plaintiff's  performance  thereof  and  his  unqualified  ownership 
of  the  property.  A  writ  of  replevin  was  thereupon  issued  and 
served  by  taking  possession  of  the  property  and  delivering  it 
to  plaintiff.  Some  months  later,  plaintiff  amended  his  peti- 
tion, alleging  that  he  had  not  paid  the  remaining  $230  of  the 
agreed  money  consideration  but  had  orally  tendered  the  same. 
He  failed  to  allege  that  the  tender  had  been  kept  good,  and 
no  money  was  in  fact  paid  or  deposited  in  court  for  that  pur- 
pose. Still  later,  he  filed  a  substituted  petition  restating  the 
contract  and  his  allegation  of  performance,  alleged  that  by 
reason  thereof  he  became  entitled  to  a  delivery  of  the  prop- 
erty, freight  paid,  upon  payment  by  him  of  $230;  that  he 
had  made  due  tender  of  such  payment  to  defendant's  agent 
holding  the  defendant's  draft  for  collection,  and  had  demanded 
the  delivery  of  the  bill  of  lading  and  that  the  tender  had 
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been  kept  good.  With  the  filing  of  this  substituted  pleading, 
plaintiff  for  the  first  time  presented  and  deposited  in  court 
the  said  sum  of  $230,  and  asked  that  before  the  money  was 
delivered  to  defendant  the  court  should  make  proper  appli- 
cation of  so  much  thereof  as  might  be  necessary  to  pay  the 
freight  charges  to  the  carrier  and  costs.  There  were  other 
allegations  as  to  an  alleged  shortage  of  parts  of  the  machinery 
shipped  to  him,  concerning  which  items  there  is  now  no  dis- 
pute. The  defendant  Peterson  denied  that  plaintiff  had  per- 
formed the  contract  on  his  part,  denied  the  alleged  tender 
and  set  up  his  claim  for  the  claimed  excess  of  freight  <m  the 
shipment  sent  to  Galva.  Upon  the  issues  joined,  a  jury  was 
waived  and  trial  had  to  the  court. 

The  parties  having  rested  their  case  and  the  court  having 
announced  its  finding  that  plaintiff  had  not  shown  himself 
entitled  to  the  possession  of  the  property  when  the  action  was 
commenced  and  therefore  could  not  recover  in  replevin,  de- 
fendant Peterson  moved  the  court  to  assess  the  value'  of  de- 
fendant's  interest  in  the  property  and  that  a  money  judgment 
therefor  be  entered.  The  motion  being  sustained,  the  court 
found  that  the  interest  of  the  defendant  was  the  amount 
remaining  due  upon  the  agreed  money  payment,  $230,  less  a 
deduction  of  $12  for  missing  parts  of  the  machinery  and  less 
the  sum  of  $78.25  required  to  discharge  the  lien  of  the  carrier 
for  freight  and  demurrage.  Judgment  for  the  remainder, 
$139.25  with  interest,  was  entered  in  defendant's  favor,  and 
the  plaintiff  appeals. 

It  is  not  easy  to  understand  the  purpose  for  which  this 
appeal  is  prosecuted.  Appellant  was  given  by  the  court  below 
the  benefit  of  every  credit  claimed  by  him,  and  the  only  pos- 
sible benefit  he  could  obtain  by  a  reversal  would  be  the  avoid- 
ance of  a  trifling  amount  of  interest  and  the  costs  taxed  againsi 
him.  The  ruling  against  plaintiff  which  resulted  in  charging 
him  with  these  items  was  grounded  upon  the  theory  that,  at 
the  time  he  began  his  action,  plaintiff  was  not  entitled  to  the 
possession  of  the  property — ^a  conclusion  which  was  inevitable 
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under  the  admitted  facts.  This  is  so  for  the  very  sufficient 
reason  that,  when  the  action  was  instituted,  the  possession 
of  the  property  was  rightfully  in  the  railway  ccMupany  until 
its  freight  charges  were  satisfied.  Moreover,  even  as  hetween 
plaintiff  and  Peterson,  while  the  latter  was  setting  up  an 
unfounded  claim  for  damages  and  was  demanding  more  from 
plaintiff  than  was  due  him,  yet  plaintiff  failed  to  put  him  in 
the  wrong  as  to  the  possession  of  the  property  by  tendering 
him  what  was  admittedly  his  due,  until  long  after  the  action 
was  begun.  The  rights  of  the  parties  as  they  stood  when 
suit  was  brought  and  the  property  taken  under  the  writ  are 
determinative  of  the  action  for  possession.  The  judgment 
of  the  trial  court  was  clearly  correct  and  it  is — Affirmed. 


Deemeb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


The  Majestic  Company,  Plaintiff,  Appellee,  v.  Ira  D.  Davis 
Company  and  Chase  &  West  et  al..  Defendants,  Appel- 
lees, Myrtle  Gant  et  al.,  Interveners,  Appellants. 

JUDGMENT:     Adjudicatioii— Failnie   to   Plead— InsoActant   BmIs. 

1  An  adjudication  of  a  controversy  cannot  be  predicated  on  a  rul- 
ing on  demurrer  not  made  of  record  and  not  pleaded. 

PUBADnrO:    Answer  Containing  Oeneral  Denial— •Demnxxer.    A  de- 

2  murrer  will  not  lie  to  an  answer  containing  a  general  denial. 

ATTAOHMENT:    Labor  Olainui — ^Enforcement — Onstodla  Legla— Ee- 

3  lease  of  Attached  Property — ^Effect.  The  preferred  rights  of 
labor  claimants  under  Sees.  4019,  4020,  Code  Sup.,  1913,  do  not 
become  fixed  upon  the  mere  levy  of  an  attachment  on  the  prop- 
erty. Such  claimants  must  take  such  steps  as  will  keep  the 
property  in  the  custody  of  the  law.  The  law  provides  for  the 
release  of  attached  property  on  the  demand  of  third  persons. 
To  guard  against  this  latter  danger,  it  may  be  necessary  for  the 
labor  claimants  to  secure  the  appointment  of  a  receiver. 

PRINCIPLE  APPLIED:  An  attachment  was  levied  on  certain 
property.  A  third  party  claimed  the  property  and  served  notice 
on  the  attaching  officer  and  demanded  the  release  of  the  prop- 
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erty.  The  plaintiff  in  attachment  directed  the  officer  to  release 
the  property  to  said  third  party.  The  officer  did  so,  but  just  how 
soon  was  not  shown.  There  was  no  collusion  between  the  plaintiff 
and  the  third  party.  On  the  day  that  the  third  party  made  his 
demand,  certain  claimants  to  whom  claims  for  labor  were  due 
intervened,  set  up  their  claims,  and  asked  that  they  be  estab- 
lished as  liens  on  the  property  with  a  preference  over  all  other 
claims,  including  the  claim  of  said  third  party,  and  that  a 
receiver  be  appointed.  The  prayer  for  a  receiver  was  not  pressed 
to  a  hearing  and  none  was  appointed.  After  the  property  was 
released  to  the  said  third  party,  the  labor  claimants,  by  proper 
notice,  made  the  said  third  party  a  party  defendant.  Held,  the 
release  of  the  property  deprived  the  court  of  any  power  to 
enforce  the  claims  for  labor  on  the  proj)erty. 

Appeal  from  Polk  District  Court. — Hon.  Charles  A.  Dudley, 

Judge. 

Thursday,  April  8,  1915. 

Appellants  filed  labor  claims  and  intervened  in  a  land- 
lord's attachment  suit  entitled  The  Majestic  Company  vs.  Ira 
D.  Davis  Company  et  al.  Their  claims  were  denied,  and  they 
appeal. — Affirmed. 

Chester  J.  Eller  and  C.  N.  Fielder,  for  appellants. 

Henry  &  Henry,  for  appellee,  Chase  &  West. 

Preston,  J. — The  petition  for  landlord's  attachment,  filed 
August  16,  1913,  is  in  the  ordinary  form,  and  states  that  in 
November,  1911,  they  leased  the  Majestic  hotel  building  to 
the  defendants,  Ira  D.  Davis  Company  and  Ira  D.  Davis,  who 
took  possession  of  the  property  on  October  1,  1912,  under  the 
above  lease ;  that  there  was  $2,070.00  due,  for  which  plaintiff 
asked  judgment,  with  interest,  and  that  a  writ  of  attachment 
issue  for  the  enforcement  of  its  lien. 

The  contest  is  between  the  labor  claimants  and  Chase  & 
West.  Chase  &  West  came  into  the  case  by  answer  to  the 
petition  of  intervention  of  such  claimants.  About  December 
24,  1912,  Chase  &  West,  by  a  written  lease,  sold  to  Ira  D. 
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Davis  Company  famiture  and  other  property.  The  lease  pro- 
vides: That  the  said  Chase  &  West  do  sell  and  lease  unto 
Ira  D.  Davis  Company  the  property  described,  and  contains 
the  further  provision: 

''.  .  •  And  the  said  party  of  the  second  part,  in  con- 
sideration of  the  leasing  of  said  property,  agrees  to  pay  said 
party  of  the  first  part  at  its  place  of  business  in  Des  Moines, 

Iowa,  as  rent  for  said  property,  the  sum  of  $ as  follows : 

$ upon  the  signing  of  this  lease,  receipt  of  which  is 

hereby  acknowledged,  and  $25.00  each  week,  at  8%,  until 
paid.  ...  It  is  further  expressly  agreed  that  the  title 
and  ownership  of  all  property  is  in  and  shall  remain  in  said 
Chase  &  West,  Incorporated,  until  all  of  said  rentals  and 
interests,  damages  and  costs,  are  fully  paid." 

The  lease  was  recorded  in  the  Chattel  Mortgage  Record 
of  Polk  Coimty.  There  seem  to  have  been  two  such  sales  and 
leases,  but  the  property  therein  described  is  substantially  all 
the  property  levied  upon  by  the  sheriff,  as  hereinafter  stated, 
and  is  the  property  which  was  released  by  the  sheriff.  On 
August  16th  a  writ  of  attachment  was  issued,  and  the  sheriff 
levied  upon  the  property  described  in  the  Chase  &  West  leases, 
and  a  small  amount  of  property  in  addition  thereto. 

On  August  19,  1913,  the  appellants,  ten  in  number,  hav- 
ing claims  amounting  to  about  $245.00,  filed  claims  with  the 
clerk  of  the  district  court.  As  a  part  of  each  claim,  and 
attached  thereto,  was  a  motion  asking  the  court  for  an  order 
establishing  the  claim  as  a  preferred  claim  and  directing 
its  payment  as  such,  as  provided  by  the  statute,  and  to 
establish  a  lien  against  the  property  levied  upon  by  the  attach- 
ment either  as  the  property  of  Ira  D.  Davis  Company  or 
Chase  &  West,  as  provided  by  Sec.  4020  of  the  Code. 

On  the  same  day,  August  19, 1913,  the  claimants,  as  inter- 
veners, filed  their  petition  of  intervention,  showing  the  filing 
of  their  claims  under  Sec.  4019  of  the  Code,  alleging  that 
their  claims  are  prior  and  superior  to  the  claims  of  Chase  & 
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West  and  prior  to  the  landlord'a  Ikn,  and  asking  that  their 
liens  be  established  against  aU  the  property  attaehed,  also 
stating  that,  for  the  protection  of  their  interests^  it  is  neces- 
sary that  a  receiver  be  app<Hnted  to  take  eharge  of  said  assets 
until  the  farther  orders  of  the  coort  They  ask  that  their 
claims  be  established  and  that  a  receiver  be  unpointed. 

On  August  19,  1913,  the  appellee,  Chase  &  West,  filed 
with  the  sheriff  a  notice,  to  which  was  attached  a  list  of  the 
pr  perty  sold  by  Chase  &  West  to  the  Davis  Company  under 
arid  by  virtue  of  the  lease,  and  claiming  to  be  the  owner  of 
the  property.  The  notice  demanded  the  immediate  release 
and  surrender  of  the  property.  Later,  the  property  was  re- 
leased by  the  sheriff  to  Chase  &  West  at  the  direction  of 
plaintiff's  attorney.  We  do  not  find  it  stated  in  the  record 
how  inany  days  after  this  notice  was  served  the  property  was 
released,  but  we  assume  that  it  was  done  within  a  short  time. 

On  October  6, 1913,  the  labor  claimants  caused  an  original 
notice  to  be  served  upon  Chase  &  West  of  their  petition  of 
intervention.  October  10th,  interveners  filed  an  amendment 
to  their  petition  of  intervention,  stating  that  Chase  &  West 
claimed  a  lien  on  a  part  of  the  property,  furniture  and  fixtures 
attached  by  reason  of  a  written  contract,  and  alleging  that 
if  Chase  &  West  have  a  lien,  the  same  is  inferior  to  the  inter- 
veners' labor  claims. 

November  4th,  Chase  &  West  filed  an  answer  to  the  inter- 
vention, in  which  it  is  stated  that  it  disclaims  any  interest  in 
this  suit  or  in  the  property ;  denies  all  allegations  of  the  inter- 
vention and  amendments ;  denies  that  it  claims  a  lien  on  any 
part  of  the  property ;  avers  that  under  the  writ  of  attachment 
certain  personal  property  owned  by  it  was  attached  by  the  sher- 
iff ;  that  it  served  its  notice  of  ownership,  and  the  property  was, 
by  direction  of  the  plaintiff,  released  by  the  sheriff  from  said 
writ  of  attachment  and  delivered  to  it.  It  asked  to  be  dis- 
missed from  the  case,  with  a  judgment  against  all  the  inter- 
veners. 

December  31st,  the  interveners  demurred  to  said  answer 
on  the  ground  that  the  contract  between  Chase  &  West  and 
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the  Davis  Company  was  a  lease  in  the  form  of  a  conditional 
sale,  and  a  reservation  as  to  title  was  for  the  purpose  of  secur- 
ing  payment  to  Chase  &  West  and,  therefore,  no  more  than  a 
chattel  mortgage ;  that  the  sheriff  cannot  release  property  from 
a  ¥rrit  of  attachment  and  defeat  labor  claimants  of  their  liens 
as  given  by  statute;  that  the  claimants'  lien  became  fixed 
upon  the  levy  of  the  attachment;  and  that  no  acts  of  the 
sheriff  or  Chase  &  West  can  Relieve  it  from  liability. 

On  application  of  the  interveners,  the  court  set  the  hear- 
ing of  the  motions  to  establish  the  labor  claims  for  January 
3, 1914.  At  that  time,  arguments  were  had  upon  the  motions 
and  the  demurrer.  Interveners  were  given  permission  to 
introduce  evidence  in  support  of  their  motions,  and  evidence 
was  so  introduced.  The  evidence  was  sufficient  to  establish 
the  claims,  and  the  trial  court  so  found ;  but  the  court  held, 
substantially,  that  the  claimants  were  not  entitled  to  a  lien 
because  Ihe  property  had  been  released.  There  was  a  small 
amount  of  property  levied  upon  which  was  not  released,  but 
was  sold  for  about  $60.00,  and,  after  payment  of  costs  in 
the  sum  of  $20.00,  the  balance  was  ordered  by  the  court  to 
be  prorated  among  the  labor  claimants.  The  ruling  on  the 
demurrer  and  the  determination  of  the  motions  appear  to  have 
been  made  at  the  same  time,  although  it  is  claimed  in  argu- 
ment that  the  court  had  intimated  before  the  evidence  was 
introduced  that  it  would  overrule  interveners'  demurrer  to 
the  answer.  Appellants  have  appealed  from  the  ruling  on  the 
demurrer  and  the  refusal  to  establish  the  interveners'  liens 
on  the  property. 

The  appellees'  propositions  are: 

1.  That  the  labor  claimants,  by  their  petition  of  inter- 
vention, asserted  the  same  rights  which  were  set  up  in  their 
motions;  that  the  court,  in  overruling  their  demurrer  to  the 
,    ,  answer  of  Chase  &  West,  passed  upon  the 

1.    JUDGlfENT:  ,  7     x-  X' 

fa/iarl^to**"*     "^^^^  ^'  *"®  Controversy  between  the  labor 
SSt'biiS*"'    cl*i"""^t8  and  Chase  &  West;  and  that  the 

labor  claimants  could  not,  therefore,  be  heard 
to  assert  the  same  proposition  upon  their  motions. 
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2.  That  the  property  was  released  by  plaintiff  in  the  at- 
tachment suit  and  surrendered  to  Chase  &  West  by  the  sheriff; 
that  the  court  thereafter  had  no  jurisdiction  over  it ;  that  the 
statute  relied  upon  by  the  labor  claimants  does  not  give  a  lien 
against  property,  but  a  preference  in  the  distribution  of  funds 
realized  from  the  sale  of  property  upon  any  process  of  court ; 
that  the  labor  claimants  acquired  no  lien  against  the  property 
in  question ;  that  the  plaintiff,  in  the  attachment  suit,  acquired 
a  lien  by  the  levy  under  his  attachment,  but  that  ceased  when 
the  property  was  released  by  the  plaintiff  from  the  attachment. 

Appellees,  however,  state  their  claim  in  another  way,  and 
more  concisely,  as  follows:  The  labor  claimants  now  assert 
that,  under  the  provisions  of  Sees.  4019  and  4020  of  the  Code, 
they  should  be  given  a  lien  in  this  proceeding  upon  said  prop- 
erty to  the  amount  of  their  several  labor  claims,  and  that  a 
receiver  should  be  appointed  to  take  possession  of  said  prop- 
erty and  enforce  the  alleged  lien  of  the  labor  claimants.  This 
is  the  question  involved  in  this  appeal,  plainly  and  accurately 
stated. 

No  authorities,  other  than  the  statute,  are  cited  in  support 
of  the  proposition.  The  notice  to  the  sheriff  by  Chase  &  West 
to  release  the  property  was  given  under  Sees.  3906  and  3991 
of  the  Code. 

1.  As  to  the  first  proposition  of  plaintiff,  the  argument 
is  that  the  ruling  on  the  demurrer  of  interveners  was  an  ad- 
judication. Doubtless  the  court  considered  that  a  determi- 
nation of  that  question  determined  the  question,  also,  that 
interveners  were  not  entitled  to  have  their  claims  established, 
or  rather,  liens  therefor  established  against  the  property. 
But  no  record  had  been  made  of  the  ruling  on  the  demurrer, 
and  no  adjudication  was  pleaded.  Furthermore,  the  answer  of 

defendants  contained  a  general  denial,  and  for 

2.   Plbading:  _  .  ,  ,        ,  i 

answer  con-       this  rcason  aloue  the  demurrer  was  properly 

talning  gen-  r      r       ^ 

erai  denial:       overruled.     The  denial  was  of  the  matters 

demurrer. 

set  up  by   interveners  in  their  petition   of 
intervention  and  left  the  matter  as  to  interveners'  right  to 
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the  establishment  of  their  liens  for  determination,  as  well  as 
the  motions.  Evidence  was,  in  fact,  introduced  on  the  issues 
so  raised,  without  objection  on  the  part  of  the  appellee.  Still 
further,  the  appeal  is  from  both  the  ruling  on  the  demurrer 
and  the  denial  of  the  motions,  and  the  relief  asked  in  the 
petition  of  intervention. 

2.  The  important  question  in  the  case  is  whether,  under 
the  circumstances  shown,  the  labor  claimants 

3    Attachment  * 

latwr  claims:'     are  entitled  to  have  their  claims  established 

enforcement:  .  .       , 

cMftodia  legis:    as  lieus  uDOu  the  property  which  was  seized 

release  of  at-  ^  xr     x-       j 

Sty^eiPel^       by  the  sheriff  and  later  released  because  of 

the  failure  of  plaintiff  to  indemnify  the  sheriff 
Appellant  cites  Wright  v.  Barnard,  89  Iowa  166,  Singer 
Machine  Co.  v.  Holcomb,  40  Iowa  33,  Budlong  v.  CoitreU,  64 
Iowa  234,  as  holding  that  the  lease  in  question  is  a  conditional 
bill  of  sale,  and  Reynolds  v.  Black,  91  Iowa  1,  and  Anundsen 
V.  Printing  Co,,  129  Iowa  200,  as  holding  that  labor  claims 
are  prior  and  superior  to  such  liens  or  chattel  mortgages 
placed  of  record  before  the  labor  claims  were  made  or  serv- 
ices rendered.  We  do  not  understand  appellee  to  deny  these 
legal  propositions. 

It  is  the  contention  of  appellants  that,  under  Sec.  4019 
of  the  Code,  a  labor  claimant  has  a  lien  on  the  property  itself ; 
and  that  it  becomes  fixed  by  operation  of  law  as  soon  as  the 
property  is  seized  as  contemplated  by  the  statute;  and  that 
Chase  &  West,  the  seller  of  the  property  under  a  conditional 
bill  of  sale,  may  not,  by  notice  to  the  sheriff,  cause  the  prop- 
erty to  be  released  and  thereby  defeat  the  court  from  enforc- 
ing labor  claimants'  liens ;  and  that  the  claimant's  lien  is  prior 
to  the  lien  or  claim  of  Chase  &  West.  The  appellants  contend 
that  Chase  &  West,  by  their  lease,  had  only  a  lien  as  security 
for  the'  purchase  money  of  the  property.  It  does  not  appear 
that  Chase  &  West  had  any  other  claim  upon  the  property, 
but  they  served  notice  on  the  sheriff  that  they  were  the  owners 
of  the  property.  The  sheriff  was  not  called  upon  to  determine 
the  legal  effect  of  the  lease,  whether  it  was  in  effect  a  chattel 
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mortgage,  or  whether  Chase  &  West  were  owners  thereunder. 
The  levy  of  the  writ  of  attachment  would  give  Chase  &  West 
a  lien  upon  the  property,  but  that  was  released  when  plaintiff's 
attorneys  directed  the  sheriff  to  release  the  property  after 
the  notice  of  ownership  had  been  served.  And  when  after- 
wards they  filed  an  answer  to  the  petition  of  intervention  of 
appellants,  they  did  not  claim  any  lien. 

The  statute  provides  that  when  the  property  of  any  com- 
pany, corporation,  firm  or  person  shall  be  seized  upon  by 
any  process  of  any  court,  or  placed  in  the  hands  of  a  receiver, 
trustee  or  assignee,  or  their  property  shall  be  seized  by  the 
action  of  creditors,  for  the  purpose  of  paying  or  securing  the 
payment  of  the  debts  of  such  company,  corporation,  firm  or 
person,  the  debts  owing  to  employees  for  labor  performed 
within  the  ninety  days  next  preceding  the  seizure  or  transfer 
of  such  property,  to  an  amount  not  exceeding  one  hundred 
dollars  to  each  person,  shall  be  a  preferred  debt  and  paid 
in  full,  etc.  The  statute  is  not  exactly  the  same  as  it  was 
when  some  of  our  decisions  were  made.  Several  of  our  cases 
refer  to  labor  claims  as  liens,  but  the  question  has  generally 
arisen  when  the  property  had  been  sold,  and  the  controversy 
was  then  as  to  priority  between  labor  claimants  and  others 
having  liens  on  the  property.  We  are  cited  to  no  case  in 
this  jurisdiction  or  any  other  holding  definitely  that  such 
claims  are  liens  upon  the  property  itself.  It  is  not  claimed, 
and  doubtless  could  not  be,  that  laborers  have  a  lien  on  the 
property  itself  before  it  is  seized  and  in  the  custody  of  the 
law.  The  writer  is  of  the  opinion  that,  when  property  has 
been  seized  and  is  once  in  the  custody  of  the  law,  labor  claims 
such  as  these  are  liens  upon  the  property  itself,  and  that, 
had  claimants  pressed  their  claim  for  the  appointment  of  a 
receiver,  and  had  one  appointed  before  the  sheriff  released 
the  property,  so  that  it  could  be  said  the  property  was  in  the 
custody  of  the  court,  they  would  have  been  entitled  to  have  the 
property  sold  to  satisfy  their  claims ;  and  I  think,  under  such 
circumstances,  their  labor  claims  are  liens,  and  that  such  was 
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the  purpose  and  intent  of  the  l^;islattire ;  and  I  think  the  same 
wonld  be  true  after  a  seizure  hy  the  sheriff  if  no  notice  of 
ownership  had  been  served,  or  if  the  sheriff  had  taken  the 
responsibility  of  holding  the  property  after  notice  without 
requiring  a  bond.  If  a  receiver  had  been  appointed,  or  if 
no  notice  had  been  served,  the  sheriff  would  have  been  pro- 
tected. 

There  is  no  claim  in  this  case  of  any  collusion  between 
plaintiff  and  Chase  &  West.  But  suppose  plaintiff's  claim 
for  a  landlord's  lien  had  been  for  only  $100.00,  and  the  claim 
of  Chase  &  West  $2,000.00.  The  labor  claims  amount  to 
$250.00.  Under  such  circumstances,  Chase  &  West  could  pay 
off  plaintiff's  claim  for  rent  and  plaintiff  could  dismiss  the 
case  so  that  there  would  be  no  sale  of  the  property  and  no 
preference  in  the  proceeds  in  favor  of  the  claimants.  Other 
conditions  might  arise  so  that  in  many  cases  the  very  purpose 
of  the  law  might  be  defeated. 

The  statute  in  Illinois  is  much  like  ours  and  provides 
that  debts  for  labor  against  a  person  whose'  business  shall 
be  suspended  by  creditors  shall  be  preferred  claims  and  first 
paid  in  full.  In  Heckman  v.  Tammen  et  aL,  184  HI.  144,  56 
N.  E.  361,  it  was  said  that  the  only  questions  important  to  be 
considered  are  whether  or  not  the  appellees  belong  to  the 
class  of  persons  whose  claims  are  to  be  treated  as  preferred, 
under  the  statute,  and,  if  it  be  conceded  or  held  that  appellees, 
as  such  claimants,  are  entitled  to  a  preference  in  payment, 
whether  or  not  they  are  entitled  to  such  preference  over  the 
claim  or  demand  of  appellant  secured  by  a  chattel  mortgage. 
The  court  did  say : 

''The  effect  of  the  act  is  to  create  in  favor  of  laborers 
and  servants  a  statutory  lien  upon  chattel  property  superior 
to  the  claims  of  other  creditors  in  cases  coming  within  the 
provisions  of  the  statute.  This  is  manifest  from  the  language 
of  the  act.  We  must  ascertain  the  intention  of  the  legislature 
from  the  language  used,  and  we  cannot  interpolate  exceptions 
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or  qualifications  where  none  can  be  implied  from  a  consid- 
eration of  the  entire  act,  or  from  it  and  other  acts  in  pari 
materia.  This  legislation  is  remedial  and  should  be  liberally 
construed.  In  most  cases  such  laborers  have  no  available 
means  to  make  secure  their  demands  for  labor.  Such  demands 
are  usually  small  and  payable  at  short  intervals,  and  it  is 
but  the  enactment  of  the  simplest  natural  justice  into  law 
that  when  the  chattel  property  used  in  the  business  is  seized 
by  creditors  and  the  business  is  thereby  suspended,  such  prop- 
erty should  be  held  for  the  payment  of  such  labor  demands 
before  other  creditors  are  paid.  Almost  from  time  immemorial 
similar  protection  has  been  awarded  to  seamen." 

It  cannot  be  said,  perhaps,  that  this  case  actually  decides 
the  point  now  under  consideration,  yet  to  my  mind  the  rea- 
soning is  sound.  In  that  case,  Reynolds  v,  BUick,  91  Iowa  1, 
is  cited  as  sustaining  the  conclusion  reached.  As  an  original 
proposition,  I  should  have  some  doubt  whether  in  all  cases 
labor  claims  should  be  held  to  be  superior  to  an  existing 
chattel  mortgage.  McDaniel  v.  Osborn,  2  L.  R.  A.  (N.  S.) 
615,  and  Note.  It  seems  to  have  been  held  by  this  court  that 
such  claims  are  prior  and  superior  to  such  a  chattel  mort- 
gage. Reynolds  v.  Black,  supra;  Anundsen  v.  Printing  Co., 
129  Iowa  200;  Snyder  v.  Carson,  155  Iowa  552,  557. 

But  that  question  is  not  in  this  case,  unless  it  be  held 
that  under  the  circumstances  the  appellants'  claims  were  liens 
upon  the  property.  But  it  is  perhaps  unnecessary  to  deter- 
mine the  point  whether  claimants  would  have  had  a  lien  on 
the  property  had  no  notice  of  ownership  been  served  on  the 
sheriff,  or  if,  after  such  notice,  a  bond  had  been  given,  or  if 
plaintiffs  had  presented  their  petition  for  a  receiver  to  the 
court  and  had  a  receiver  appointed ;  because  notice  was  served, 
no  bond  was  given,  and  claimants  did  not  present  their  appli- 
cation for  a  receiver  to  the  court  and  have  a  receiver  appointed 
before  the  sheriff  released  the  property.  Had  there  been  a 
sale  of  the  property,  there  would,  of  course,  be  no  question 


Apr.  1915]  Majestic  Co.  v.  Davis  C!o.  15 

as  to  daimants'  right  to  participate  in  the  distribution  of  the 
proceeds.  In  that  case,  the  priority  of  the  claims  of  the  differ- 
ent  parties  could  have  been  determined^  and  in  that  case,  if 
the  question  had  been  litigated,  it  could  have  been  determined 
whether  Chase  &  West  had  only  a  lien  under  their  lease  or 
whether  they  were  owners  of  the  property. 

Though  the  claims  of  appellants  and  their  petitions  of 
intervention  were  filed  before  the  sheriff  released  the  prop- 
erty, he  was  not  a  party  to  the  action  and  was  not  required 
to  take  notice  of  the  interventions  or  the  claims.  It  is  pos- 
sible, though  we  do  not  determine  the  point,  that  claimants 
could  have  served  notice  on  the  sheriff  of  the  filing  of  their 
claims  and  their  petition  for  a  receiver  before  the  property 
was  released,  and  the  sheriff,  under  Sec.  3925  of  the  Code, 
make  application  to  the  court  for  directions.  That  section 
provides:  "The  court  may  from  time  to  time  make  and  enforce 
proper  orders  respecting  the  property,  sales  and  application 
of  the  money  collected."  This  was  attempted  in  Wells  v. 
Kelley,  121  Iowa  577.  In  that  case,  the  notice  on  Kelley  was 
held  not  to  be  sufficient  because  he  was  not  at  the  time  acting 
as  an  officer,  but  was  only  an  agent  foreclosing  a  chattel  mort- 
gage by  notice  and  sale.  The  sheriff  was  bound  to  levy  upon 
property  as  directed  by  plaintiff. 

Persons  claiming  to  own  the  property  had  a  right  to  serve 
notice  of  ownership,  and  when  that  was  done  the  sheriff  could 
release  unless  a  bond  was  given. 

The  sheriff  was  not  compelled  at  his  peril  to  hold  the 
property  unless  the  bond  was  given.  In  a  sense,  this  property 
was  seized  when  the  levy  was  made,  but  it  was  subject  to 
notice  of  ownership  by  others  and  subject  to  be  released  if 
the  bond  was  not  forthcoming.  Under  the  circumstances  shown 
in  this  case,  we  think  it  cannot  be  said  that  the  property  was 
in  the  custody  of  the  law  until  the  bond  was  given  or  a 
receiver  appointed. 

In  Wells  V,  Kelley,  supra,  force  was  given  to  the  fact  that 
property  was  not  in  the  custody  of  the  law  in  determining 
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that  labor  claimants  were  not  entitled  to  participate  in  the 
distribution  of  money  received  on  the  foreclosure  of  a  chattel 
mortgage.  At  the  time  of  the  decision  in  that  case,  Sec.  4D19 
of  the  statute  did  not  contain  one  clause  that  was  in  the  statute 
prior  thereto  and  which  is  similar  to  the  present  statute.  In 
that  case,  referring  to  Sec.  4019  of  the  Code  as  it  then  stood, 
the  court  said  that  the  statute  ''in  a  word,  provides  that  the 
property  of  a  corporation,  etc.,  held  in  ctistodia  legis,  through 
the' medium  of  some  process  of  court,  or  by  a  receiver,  trustee 
or  assignee,  shall  be  subject  to  labor  liens.  It  does  not  refer, 
in  terms  or  by  necessary  implication,  to  the  disposition  of 
property  otherwise  than  by  an  officer,  and  pursuant  to  an  order 
of  court,  or  under  the  process  of  a  court.** 

And  in  the  same  case  it  is  said  that  the  purpose  of  the 
legislature  in  omitting  from  the  statute  the  clause,  ''or  when 
their  business  shall  be  suspended  by  the  action  of  creditors," 
etc.,  was  "to  confine  the  operation  of  the  statute  to  those  cases 
where  the  taking  of  the  property,  or  the  disposition  thereof, 
was  by  virtue  of  some  process  or  order  of  court.  Now  in  this 
case  no  court  had  jurisdiction  of  the  mortgage  foreclosure, 
and  no  officer  of  court  was  in  possession  or  had  control  of  the 
property. ' ' 

The  cases  are  reviewed  in  Anutidsen  v.  Printing  Co., 
129  Iowa  200.  In  that  case,  a  part  only  of  the  property  of 
the  debtor  was  seized,  and  a  part  of  it  was  fraudulently 
shipped  out  of  the  state,  and  it  was  held  that  as  to  the  property 
still  in  the  custody  of  the  law,  it  was  liable  for  labor  claims. 

Snyder  v.  Carson,  155  Iowa  552,  was  a  contest  between 
a  landlord  and  one  who  had  purchased  at  foreclosure  sale  of 
the  chattel  property  after  it  was  seized  under  the  vnrit  of 
attachment,  but  in  that  case  the  attachment  had  not  been 
released,  but  the  property,  or  its  proceeds,  was  still  in  the 
custody  of  the  .court.  The  labor  claims  were  ordered  paid 
first. 

Our  conclusion  is  that,  under  the  circumstances  of  this 
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case,  for  the  reasons  given,  the  judgment  of  the  trial  court 
was  right,  and  it  is,  therefore, — Affirme<f. 

Debmeb,  C.  J.,  Evans  and  Labd,  JJ.,  concur  in  the  con- 
clusion reached. 


PoBTEB  Morrow,  Appellee,  v.  John  Bell,  Appellant. 

JUSTICE  OF  THE  PEACE:  Appeal — ^Amount  In  Controversy — ^How 
1  Detennlned.  An  appeal  from  the  judgment  of  a  justice  of  the 
peaee  does  not  lie  unless  the  amount  in  controversy  exceeds 
$25.00  (Sec.  4547,  Code,  1897).  To  determine  this  amount  it  is 
not  permissible  to  add  together  the  amount  claimed  by  plaintiff 
and  the  amount  claimed  by  defendant  as  a  counterclaim. 

Appeal  from  Harrison  District  Court. — Hon.  E.  B.  Woodruff, 

Judge. 

Thursday,  AprHj  8,  1915. 

Appeal  from  the  ruling  of  the  district  court  dismissiiig 
defendant's  appeal. — Affirmed. 

Cochran  dk  Barrett,  for  appellants. 

L.  W.  Fallon,  for  appellee. 

Preston,  J. — The  suit  was  brought  in  justice  court. 
Plaintiff's  petition  claimed  $20.00,  which  was  denied  by  the 
answer,  and  defendant  claimed  $6.50  on  a  counterclaim,  which 
was  denied  by  plaintiff.  Judgment  was  rendered  by  the 
justice  for  $20.00  against  the  defendant,  and  defendant  ap- 
pealed to  the  district  court.  Plaintiff  filed  a  motion  to  dis- 
miss the  appeal  on  the  ground  that  the«amount  in  controversy 
was  less  than  $25.00,  and  the  motion  was  sustained.  The 
trial  court  allowed  a  certificate  of  appeal  to  this  court. 

The  argument  for  appellant  is  that  See.  4547  of  the  Code 
provides,  in  reference  to  appeal  from  justice  court,  that  no 
such  appeal  shall  be  allowed  when  the  amount  in  controvert^ 
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does  not  exceed  $25.00.  And  appellant  says  that  this  section 
has  been  construed  oy  the  Supreme  Court  as  meaning  the 
amount  in  controversy  as  claimed  by  the  pleadings,  using  the 
plural  and  thereby  referring  to  the  petition  and  answer. 
They  cite :  Nichols  v.  Wood,  66  Iowa  225 ;  Lunddk  v.  Railway, 
65  Iowa  473 ;  Perry  v.  Conger  &  N orris,  65  Iowa  588. 

They  argue  that  the  amount  in  controversy,  therefore,  as 
shown  by  these  pleadings,  would  be  $20.00  plus  $6.50,  or 
$26.50,  and  that,  upon  this  theory,  the  motion  to  dismiss 
should  have  been  overruled. 

The  point  decided  in  the  cases  cited  is  that  the  amount 
in  controverey  should  be  determined  from  pleadings  in  the 
case,  and  not  from  the  judgment  rendered  by  the  justice.  In 
the  last  case,  the  plaintiff's  claim  was  for  $100.00  damages, 
but  on  the  trial,  plaintiff  recovered  judgment  for  five  cents 
damages,  and  the  costs,,which  were  taxed  at  $27.00.  The  trial 
court  dismissed  the  appeal  on  the  ground  that  the  amount  in 
controversy  was  less  than  $25.00.  The  plaintiff  had  claimed 
$100.00,  and  on  appeal  was  entitled  to  retrial  of  the  questions 
involved,  and  it  was  held  that,  if  plaintiff  could  establish 
the  whole  amount  of  his  claim,  he  would  be  entitled  to  judg- 
ment for  that  amount.  The  amount  in  controversy  must  be 
determined  by  the  pleadings.  Ordinarily  this  is  determined 
by  the  amount  claimed  by  plaintiff  in  his  petition. 

It  is  stated  in  Cyc.  that,  broadly,  the  amount  involved 
in  controversy  is  the  highest  sum,  according  to  the  statutory 
limitation,  for  which  judgment  can  be  rendered.    2  Cyc.  555. 

It  is  also  said,  at  page  558,  same  volume  of  Cyc,  that 
it  is  not  always  the  sum  demanded  or  claimed  which  controls, 
but  that  which  is  actually  in  controversy  between  the  parties 
as  the  case  stands  in  the  appellate  court,  to  ascertain  which 
the  appellate  court  may  look  into  the  entire  record;  or,  as 
otherwise  stated,  the  amount  is  determined  by  the  case  as  it 
stands  in  the  appellate  court  rather  than  by  the  amount  in 
controversy  in  the  lower  court.  As  bearing  somewhat  upon 
this,  see  also  Pierce  v.  Wade,  100  U.  S.  444,  25  L.  Ed.  735. 
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The  fact  that  a  counterclaim  is  filed  has  a  bearing.  While 
it  is  true,  in  a  sense,  as  claimed  by  appellant,  that  plaintiff 
is  demanding  $20.00  and  the  defendant  $6.50,  and  that  this 
entire  matter  is  in  controversy,  yet  the  largest  judgment  that 
could  possibly  be  rendered  would  be  $20.00,  and  that  would 
be  in  case  the  plaintiff  succeeded  and  the  defendant  was  un- 
successful. If  both  established  their  claim,  the  amount  would 
be  $13.50,  because  the  recovery  by  defendant  on  his  counter- 
claim would  necessarily  have  to  be  offset  against  the  plaintiff's 
recovery. 

But,  after  all,  we  think  the  question  is  ruled  by  our  Iowa 
cases.  The  precise  point  presented  has  not  been  determined. 
But  Sec.  4110  of  the  Code,  in  regard  to  appeals  to  the  Su- 
preme Court,  provides  that  no  appeal  shall  be  taken  in  any 
case  in  which  the  amount  in  controversy  between  the  parties, 
as  shown  by  the  pleadings,  does  not  exceed  $100.00,  etc.  This 
statute  uses  the  words  *!as  shown  by  the  pleadings,"  using 
the  plural,  just  as  appellant  contends  in  regard  to  Sec.  4547 
and  the  cases  cited.  Under  the  section  referred  to,  in  regard 
to  appeals  to  the  Supreme  Court,  it  has  been  held  that  the 
amounts  of  the  original  claim  and  counterclaim  cannot  be 
added  together  in  determining  the  amount  in  controversy. 
Madison  v.  Spitsnogle,  58  Iowa  369 ;  Fox  v.  Dunccm,  60  Iowa 
321.  See  also :  Thurston  v.  Lamb,  90  Iowa  363 ;  Central  City  v. 
Treat,  101  Iowa  109. 

The  judgment  of  the  district  couii;  is — Affirmed, 

Deemer,  C.  J.,  Evans  and  Salingeb,  J  J.,  concur. 


Louis  Shelberg,  Appellee,  v.  W.  M.  Jones,  Appellant. 

PlaEADINO:    Belief  Aflked— Quantum  of  Proof  Bequired— Fraud  and 
1     ConajKlracy.     The  quantum  of  proof  required  is  only  such  as  is 
necessary  to  entitle  plaintiif  to  the  relief  asked.    So  held  where 
plaintiff  pleaded    (a)    fraudulent  representations   and    (b)    con- 
spiracy to  defraud,  and  proved  the  former  only. 
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TBIAL:     InstractioiiJi— Ignoring  Issaes  Not  Met  with  Proof— I>aty 

2  of  Court.  There  is  no  occasion  to  instruct  on  an  issue  as  to  which 
there  is  no  evidence.  So  held  where  plaintiff  pleaded  (a)  false 
representations  and  (b)  conspiracy  to  defraud,  but  introduced  no 
evidence  of  a  conspiracy. 

TBIAL:     Evidence  Admissible  for  Limited  Purpose— Necessity  for 

3  Baqnested  Instraction.  When  evidence  is  admissible  for  certain 
limited  purposes  only,  he  against  whom  the  same  is  received  must 
request  an  instruction  so  limiting  or  confining  the  jury  in  the 
eonsideration  of  such  evidence,  or  the  right  will  be  waived. 

TBIAL:    Verdicts — ^Form — Sevml  Defendants.    In  an  action  against 

4  several  defendants,  held,  the  omission  to  submit  separate  forms 
of  verdicts  for  each  defendant  could  not  have  been  prejudicial. 

Appeal  from  Polk  District  Court. — Hon.  Chas.  A.  Dudley, 

Judge. 

Thursday,  April  8,  1915. 

Action  at  law  to  recover  damages  for  alleged  fraud  in  an 
exchange  of  lands.  Trial  to  a  jur^,  verdict  and  judgment  for 
plaintiff,  and  the  defendant  Jones  appeals. — Affirmed, 

Chester  J.  EUer,  for  appellant. 

John  Newburn,  John  McLemian  and  J.  R.  Price  for 
appellee. 

Weaver,  J. — In  his  petition,  plaintiff  alleges  that  de- 
fendants conspired  to  deceive  and  defraud  him  in  an  exchange 
of  320  acres  of  land  owned  by  him  in  the  state  of  Minnesota 
for  160  acres  of  land  in  Missouri,  and  that  they  did  in  fact 
fraudulently  and  falsely  represent  the  Missouri  land  as  being 
found  in  the  near  vicinity  of  a  certain  town  and  having  certain 
desirable  improvements,  to  be  all  in  cultivation  and  in  blue 
grass  pasture  except  about  50  acres  of  timber,  when  in  truth 
and  in  fact  it  was  located  very  much  farther  from  town,  had 
no  improvements  and  was  in  no  part  cultivated  or  in  blue 
g^ass.  Plaintiff  further  states  that  he  relied  upon  said  false 
representations  and  was  deceived  and  induced  thereby  to 
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make  the  exchange  to  his  damage  in  a  large  sum,  for  which 
he  asks  judgment  against  all  the  defendants.    The  defendants 
deny  all  the  charges  of  conspiracy  and  of  false  representa- 
tions on  their  part.    The  defendant  Jones,  to  whom  the  Min- 
nesota land  was  conveyed,  also  pleads  certain  counterclaims; 
but  as  they  do  not  figure  materially  in  the  appeal,  we  need 
not  stop  to  state  them  specifically.    At  the  close  of  plaintiff's 
testimony,  the  defendants  moved  for  a  directed  verdict  in 
their  favor  on  the  ground  .that  plaintiff's  case  is  grounded 
upon  an  alleged  conspiracy  and  that  no  evidence  of  a  con- 
spiracy had  been  offered.     The  court  overruled  the  motion 
to  direct,  but  announced  that  the  question  or  charge  of  con- 
spiracy would  not  be  submitted  to  the  jury,  and  further  held 
that  the  general  allegations  of  the  petition  were  broad  enough 
to  permit  a  recovery  on  the  charge  of  fraud  and  false  repre- 
sentations provided  plaintiff  should  elect  to  amend  the  prayer 
of  his  petition  to  specifically  <  ask  a  recovery  on  that  ground. 
This  the  plaintiff  consented  to  do  and  the  trial  proceeded  to 
its  close.    The  jury  returned  a  general  verdict  against  all  of 
the  defendants  for  $2,475,  and,  in  answer  to  interrogatories, 
found  specifically  that  each  of  the  defendants,  Jones,  Price 
and  Enepper,  actively  participated  in  the  false  representa- 
tions by  which  the  plaintiff  had  been  misled  to  his  injury.    De- 
fendants' motion  for  a  new  trial  was  denied  and  judgment 
entered  on  the  verdict. 

1.  The  appellant's  first  and  principal  argument  is  di- 
rected to  the  point  that,  the  petition  having  charged  a  con- 
spiracy and  the  trial  court  having  held  that  no  conspiracy 

had  been  proved,  this  was  virtually  an  end 
relief  asked :      of  the  case ;  or  if  the  case  was  to  proceed,  it 

quantum  of  _       _  _    _  

proof  re-  wss  the  duty  of  the  court  lu  giviug  its  instruc- 

qulred ;  fraud  o         o 

!pi«icy""  tions  to  specifically  inform  the  jury  that  there 

was  no  evidence  of  a  conspiracy. 
To  afSrm  the  first  proposition  would  be  to  place  entirely 
too  great  stress  upon  the  allegation  that  defendants  conspired 
together  to  defraud  the  plaintiff  by  false  representationa    The 
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actionable  wrong,  if  any,  is  in  the  false  representations,  and 
not  in  the  combination  or  conspiracy.  If  the  false  repre- 
sentations were  made  or  participated  in  by  the  defendants 
acting  together  or  in  aid  of  one  another,  and  that  fact  ia 
alleged  and  proved,  then  the  fact  that  plaintiff  also  charged 
that  the  wrong  against  him  had  been  done  in  pursuance  of 
a  previously  formed  conspiracy  and  that  he  had  failed  to 
prove  it  was  immaterial,  and  did  not  operate  to  prevent 
his  recovery  of  a  joint  judgment  against  all  of  the  defendants 
having  a  hand  in  the  commission  of  the  fraud.  A  plaintiff 
is  not  required  to  prove  more  of  the  matters  alleged  in  his 
petition  than  is  necessary  to  constitute,  a  cause  of  action.  If, 
for  example,  he  charges  two  or  more  persons  with  having 
wickedly  conspired  to  commit  an  assault  and  battery  upon 
him,  and  that  in  pursuance  of  such  combination  they  did 
without  cause  beat  and  bruise  him,  and  upon  the  trial  he 
proves  no  more  than  that  they  did  at  a  certain  time  and  place 
wrongfully  and  unitedly  commit  an  assault  and  battery  upon 
his  person,  his  right  of  recovery  is  perfect,  even  though  he  offer 
no  word  of  testimony  of  the  alleged  prior  conspiracy.  Bearing 
this  rule  in  mind,  we  may  eliminate  from  the  petition  in  this 
case  every  word  thereof  in  reference  to  a  conspiracy  to  defraud 
the  plaintiff,  and  there  is  still  left  the  clear  and  distinct  alle- 
gation of  facts,  making  a  sufficient  charge  of  false  representa- 
tions by  the  defendants  upon  which  plaintiff  relied  to  his 
injury.  If  then  his  proof  supports  such  charge,  he  is  en- 
titled to  recover.  Even  if  the  conspiracy  had  been  proved, 
it  would  have  added  nothing  whatever  to  the  cause  of  action, 
though  it  might  have  made  admissible  in  evidence  certain  mat- 
ters which  would  not  otherwise  be  competent. 

All  this  we  are  inclined  to  think  would  have  been  equally 
true  had  the  petition  been  allowed  to  stand  in  the  form  in 
which  it  was  originally  filed ;  but  with  the  amendment  made  by 
permission  of  court,  it  is  not  open  to  doubt.  There  was  no 
error  in  denying  the  motion  for  a  directed  verdict. 

Nor  do  we  find  any  error  with  respect  to  this  feature  of 


Apr.  1915]  Shelbebg  v.  Jonss.  23 

the  case  in  the  court's  charge  to  the  jury.    Acoording  to 

appellant's  omtention,  no  evidence  was  introduced  tending 

2.  tual:  In-         ^  proTC  a  conq[>iracy.     In  this  the  court 

t^rSiTIs-        agreed  with  him,  and  announced  that  the  issae 

iriS  ^w>t^^     upon  that  allegation  would  not  be  submitted 

to  the  jury.    In  framing  its  charge,  the  court 
o(msistently  instructed  the  jury  that  for  plaintiff  to  recover 
it  must  be  found  from  the  evidence  that  defendants  did  make 
the  alleged  false  representaticms,  that  they  were  made  with 
intent  to  deceive  and  mislead  the  plaintiff  and  did  in  fact 
induce  and  mislead  him  into  the  conveyance  of  the  Minnesota 
land  and  that  he  was  damaged  thereby.    It  further  instructed 
in  substance  that,  if  any  of  the  defendants  were  shown  to 
have  made  such  false  representations  to  plaintiff's  injury, 
then  the  defendant  making  them  should  be  held  liable  for 
the  resulting  damages,  and  that,  if  all  united  or  acted  together 
in  committing  such  wrong,  then  all  were  liable ;  and  that  the 
burden  of  proof  upon  such  issues  was  upon  the  plaintiff. 
As  no  evidence  had  been  admitted  upon  the  subject  of  con- 
spiracy, there  was  no  occasion  for  saying  anything  to  the 
jury  on  that  subject.    It  is  true  that  in  reciting  to  the  jury 
the  substance  of  the  pleadings  the  court  (inadvertently  doubt- 
less)  referred  to  the  allegations  that  defendants  conspired 
together,  but  it  would  be  very  unreasonable  to  assume  or  hold 
it  i>ossible  that  such  bare  recital  could  prejudicially  affect 
the  defense.    In  each  of  the  instructions  which  appellant  has 
seen  fit  to  include  in  his  abstract,  the  attention  of  the  jury 
was  directed  solely  to  the  issue  whether  the  alleged  false 
representations  were  made  to  the  plaintiff's  injury,  and  lia- 
bility therefor  was  restricted  to  the  defendants  who  made 
them  and  to  those  aiding,  abetting  or  uniting  in  the  fraud. 
The  jury  were  sworn  to  observe  the  instructions  and  to  re- 
turn their  verdict  upon  the  evidence  alone,  and  we  may 
presume  that  they  did  their  duty  in  this  respect.    The  special 
findings  are  to  the  effect  that  each  individual  defendant  did 
take  part  and  assist  in  defrauding  the  plaintiff  by  the  alleged 
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false  representations,  and  such  being  the  case,  it  is  immaterial, 
as  we  have  before  said,  whether  there  was  or  was  not  a  prior 
conspiracy  to  perpetuate  the  wrong. 

II.  Objection  is  made  to  the  sufficiency  of  the  evidence  to 
sustain  the  verdict.  Whether  the  representations  were  made 
as  charged  was  a  matter  of  dispute  in  the  evidence  and  the 
verdict  of  the  jury  is  conclusive  upon  us.  That  they  were 
untrue  in  several  very  material  respects  has  also  strong  sup- 
port in  the  record.  That  defendants  knew  they  were  untrue, 
or,  havings  no  knowledge  of  the  truth  concerning  them  and  no 
reasonable  grounds  for  believing  them  to  be  true,  made  the 
statements  for  the  purpose  of  inducing  plaintiff  to  believe  them 
and  make  the  exchange  of  lands,  are  inferences  which  the 
jury  could  properly  draw  from  the  proved  facts  in  the  case. 
The  verdict  cannot,  therefore,  be  set  aside  for  want  of  evi- 
dence to  sustain  it. 

III.  The  court  instructed  the  jury  that,  in  case  it  found 
the  plaintiff  entitled  to  recover,  the  damages  in  his  favor 
would  be  the  difference  between  the  reasonable  market  value 

of  the  Missouri  land  as  it  in  fact  was  at  the 

3     Trial  *   cvl* 

dence  iidmis-      time  of  the  exchange  and  the  reasonable  mar- 

sible  for  Iim> 

ited  purpose:     ket  valuc  it  would  have  had  if  it  had  been 

necessity  for 

Bteuction  *""      ^  represented.     Appellant  concedes  this  to 

be  the  correct  measure,  but  says  the  court  er- 
roneously permitted  the  plaintiff  to  show  the  market  value 
of  the  Minnesota  land.  The  testimony  thus  objected  to  was  ad- 
missible at  least  upon  some  of  the  issues  on  the  defendant's 
counterclaims.  Being  admissible  for  some  purposes  and  no 
request  being  made  to  restrict  its  consideration  by  the  jury, 
it  is  unnecessary  for  us  to  decide  whether  it  was  not  also 
competent  as  tending  to  show  the  reasonableness  of  plain- 
tiff's claim  that  he  was  led  by  defendants  to  believe  the  prop- 
erty he  was  getting  in  exchange  was  of  substantial  if  not 
large  value.  We  have  already  held  that  such  testimony  is  ad- 
missible.   Vaupel  V,  Mulhall,  141  Iowa  365. 

lY.  Complaint  is  made  because  the  court  required  all 
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iie'quests  for  instmctioiis  to  the  jury  to  be  made  before  the 
arguments  were  begun.  The  ruling  appears  to  be  in  strict 
accordance  with  the  statute,  Chapter  289,  Laws  of  the  35th 
General  Assembly.  It  may  also  be  added  that  we  are  not  in- 
formed how  or  in  what  manner  the  appellant  suffered  preju- 
dice therefrom. 

Criticism  is  offered  upon  the  forms  of  verdict  submitted 

to  the  jury  because  separate  forms  were  not  prepared  as  to 

each  individual  defendant.    This  is  said  to  have'  a  tendency 

4.  tmal:  TOT'       *^  mislead  the  jury  into  the  belief  that  the 

seyera/d? '       verdict  must  be  returned  against  all  def end- 

fendaots.  ^^  ^^  ^^^^     jj^^^^  ^^^  instructions  given 

upon  the  subject  of  liability,  both  joint  and  individual,  of 
the  defendants,  in  case  plaintiff  was  found  entitled  to  a  ver- 
dict, it  would  be  an  impeachment  of  the  intelligence  of  the 
jurors  to  say  they  could  have  been  confused  upon  this  proposi- 
tion. In  any  event,  the  objection  loses  its  point  when  we  re- 
call that  the  jury  in  separate  special  findings  found  that  each 
and  all  of  the  defendants  had  united  in  the  wrongful  act,  and 
such  being  the  case  plaintiff  was  entitled  to  what  he  obtained,  a 
joint  judgment  against  all. 

The  foregoing  discussion  covers  all  the  exceptions  which 
we  think  require  extended  notice  in  this  opinion.  A  careful 
examination  of  the  record  with  relation  to  all  of  the  exceptions 
taken  by  appellant  reveals  nothing  requiring  a  reversal  of 
the  judgment  below,  and  it  is  therefore — Affirmed. 

Deemeb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Statb  op  Iowa,  Appellee,  v.  William  Rand,  Appellant. 

INDIOTMBNT  AMB  INFOBMATION:  Mlnates  of  Magistrate— Ir- 
1  regular  TsUiig — ^Motion  to  QiuudL  When  an  indictment  is 
returned  on  minutes  of  testimony  eertified  by  the  committing 
magistrate,  such  indictment  is  not  rendered  invalid,  and  the 
witnesses  whose  testimony  is  so  certified  are  not  rendered  incom- 
petent to  testify  on  the  trial  by  the  fact  that  the  shorthand 
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reporter  appointed  hy  the  magistrate  (Sec.  5227,  Code,  1897) ,  in 
making  his  transcript  of  the  testimony,  in  part  used  the  transcript 
of  a  private  party,  which  transcript  the  reporter  compared  and 
found  correct,  and  which  was  correct  as  a  matter  of  fact.  Such 
act  was  irregular  but  not  reversible  error. 

IJLBOEKT:    Evldeiice  to  Sustain  Verdict — Sufflcidncy — ^Larceny  ftom 

2  Person.  Evidence  reviewed  and  held  suifScient  to  sustain  a  ver- 
dict of  guilt  of  larceny  from  the  person. 

OSIMINAL  LAW:     Bflscondnct  of  Juryman  During  Deliberations — 

3  Detailing  Matters  Outside  of  Evidence.  A  verdict  will  not  be 
overthrown  by  the  fact  that,  during  the  deliberations  of  the  jury 
in  the  trial  of  a  criminal  cause,  one  of  the  jurors  stated  that  the 
defendant  "looked  like''  a  party  who  some  years  prior  thereto 
obtained  a  small  sum  of  money  from  him  by  a  sharp  scheme. 

Appeal  from   Union  District  Court. — Hon.   H.  K.   Evans, 

Judge. 

Thursday,  April  8,  1915. 

Dependant  was  indicted  for  the  crime  of  larceny  from 
the  person.  lie  was  accused  of  stealing  from  the  person  of 
one  Kirkendall  a  pocket  book  containing  something  over  six 
dollars  in  money.  There  was  a  trial  to  a  jury,  and  defendant 
found  guilty.  Prom  the  judgment  pronounced  upon  the  ver- 
dict, the  defendant  appeals. — Affirmed. 

La  Monte  Cowlcs  and  8,  R.  Allen,  for  appellant. 

George  Cosson,  Attorney  General,  W.  S,  Rankin,  Special 
Counsel,  and  H.  P.  Armitage,  County  Attorney,  for  the  State. 

Preston,  J. — 1.  The  points  relied  upon  as  error  and 
upon  which  a  reversal  is  asked  are,  that  the  evidence  was  not 
properly  taken  before  the  committing  magistrate;  that  the 

evidence  is  insuflScient  to  sustain  the  convic- 
AND  iNroBMA-     tlou ;  and  that  there  was  misconduct  of  one 

tion:   minutes       -     ,        .  .        ,  ,.     .  ,         . 

of  majfistrate:    of  the  jurors.     At  the  preliminary  hearing 
*  uaBh"******°  *°    before  the  committing  magistrate,  one  Bever- 

ling  was  appointed  as  shorthand  reporter  to 
take  the  evidence.    One  Shiflfer,  who  was  in  the  employ  of  the 
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Baflway  Company,  waa  also  present  and  took  a  shorthand  re- 
port of  the  examination- of  the  witnesses.  Shiffer  was  not  sworn 
as  reporter.  Shiffer  made  a  transcript  of  the  evidence.  He 
testified  as  a  witness  in  the  district  court  that  his  report  of 
the  evidence  was  correct.  Beverling's  shorthand  notes  came 
apart,  and,  because  it  was  easier  to  do  so,  he  used  Shiffer 's 
transcript  in  making  his  own.  But  he  testifies  that  after  he 
had  made  his  own  transcript  he  compared  it  with  his  own 
shorthand  notes  and  found  it  correct.  It  is  admitted  that  the 
transcript  made  by  Beverling  was  certified  to  the  grand  jury 
by  the  magistrate,  and  such  notes  were  used  by  the  grand 
jury  as  a  basis  upon  which  to  find  an  indictment.  The  wit- 
nesses did  not  appear  before  the  grand  jury.  Defendant  moved 
to  quash  the  indictment  because  the  evidence  was  taken  in  the 
method  just  indicated,  and  the  motion  was  overruled. 

This  does  not  seem  to  be  a  ground  for  setting  aside  the  in- 
dictment under  Sec.  5319  of  the  Code.  When  the  witnesses 
were  sworn  on  the  trial,  the  defendant  objected  to  the  intro- 
duction of  their  testimony  for  the  reason  that  there  was  no 
showing  that  their  testimony  was  ever  taken  before  the  com- 
mitting magistrate,  or  before  the  grand  jury,,  and  that  the 
witnesses  failed  to  appear  before  the  grand  jury,  and  no 
notice  was  served  of  their  being  made  witnesses  in  the  case. 
T<here  is  no  showing  or  claim  that  the  evidence  which  was 
finally  adopted  by  Beverling  and  the  committing  magistrate 
and  certified  by  them  was  not  correctly  taken  down  and  tran- 
scribed. The  objection  is  that  Shiffer  was  not  sworn  and  that 
Beverling  used  Shiffer 's  transcript,  in  part  at  least,  in  making 
the  transcript  which  was  filed  and  certified. 

Sec.  5254  of  the  Code  provides  that  an  indictment  can 
be  found  only  upon  evidence  given  by  witnesses  produced, 
sworn  and  examined  before  the  grand  jury,  or  furnished  by 
legal  documentary  evidence,  or  upon  the  minutes  of  evidence 
given  by  witnesses  before  a  committing  magistrate. 

Sec.  5227  provides  that  the  magistrate  shall,  in  the 
minutes  of  the  examination,  write  out  or  cause  to  be  written 
out  the  substance  of  the  testimony  given  on  the  examination 
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by  each  witness,  etc.,  and  that,  by  agreement  of  parties  or 
their  attorneys,  the  magistrate  may  order  the  examination 
taken  down  in  shorthand  and  certified  substantially  in  the 
manner  provided  for  taking  depositions  by  a  stenographer,  etc. 

Section  5228  provides  that  after  the  examination  is 
dosed,  the  magistrate  must  attach  together  the  complaint, 
the  warrant  or  order  of  commitment,  if  any,  under  which 
the  defendcmt  was  brought  before  him,  the  minutes  of  the 
examination,  including  all  depositions  used,  and  annex  thereto 
his  certificate,  which  must  set  forth,  in  substance,  the  time 
and  place  of  examination,  and  that  the  minutes  thereof  are 
true,  which  certificate  must  be  ofSicially  signed  by  the  magis- 
trate. 

Sec.  5373  provides,  in  substance,  that  witnesses  not  ex* 
amined  before  the  grand  jury,  or  the  minutes  of  whose  testi- 
mony have  not  been  made  by  the  committing  magistrate,  or 
someone  appointed  by  him,  cannot  be  called  by  the  state  with- 
out notice  to  the  defense. 

Though  it  was  somewhat  irregular  for  Beverling  to  use 
Shiffer'a  transcript,  the  evidence  shows  that' he  compared 
his  own  transcript  with  his  own  shorthand  notes;  that  the 
transcript  was  correct;  it  was  certified  by  the  magistrate. 
We  think  that  this  is  a  substantial  compliance  with  the  statute. 
The  statute  does  not  require  that  all  the  evidence  shall  be 
taken,  but  only  the  substance,  and  that  it  shall  be  certified 
by  the  committing  magistrate  as  true.  As  stated,  the  evi- 
dence as  transcribed  by  Beverling  was  so  certified  by  the 
magistrate.  We  are  unable  to  see  that  the  def mdant  was 
prejudiced  in  any  manner  by  the  method  pursued. 

2.  The  defendant  did  not  testify  as  a  witness,  and  there 
was  no  evidence  introduced  on  his  behalf.    The  larceny  is 

alleged  to  have  been  committed  on  a  passenger 
'  eyidence  to        train  at  the  town  of  Creston,  Iowa,  Mandi  3, 

Bustain  ver- 
dict: suffl-         1914.     Witness  Ault,  a  traveling  s^edesman, 

larceny  from      ^as  a  pssscnget*  on  the  train  at  the'  time  of  the 

alleged  larceny.    The  train  was  standing  at 

tile  time  of  the  transaction.    He  says: 
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t< 


As  I  saw  it^  when  the  crowd  was  gettmg  in,  this  gen- 
tleman here  who  says  his  name  is  Band  was  standing  at  the 
side  of  the  entrance  into  the  smoking  compartment,  he  turned 
around  and  looked  at  me,  then  looked  on  into  the  bunch  of 
people  coming  through;  then  the  people  commenced  to  come 
through  and  he  ducked  in  and  ducked  back  again  and  ducked 
in  and  oat  again.    I  wondered  why  he  didn't  go  on  in  and 
sit  down.     I  was  sitting  in  the  smoking  compartment  when 
he  was  pushing  in  the  line  of  people  coming  in  the  train. 
When  he  pushed  in  he  didn't  go  on  through.    I  wondered 
what  caused  him  to  do  that.    Then  he  pushed  in  again  and 
stepx>ed  out  again,  had  his  overcoat  on  one  arm.    The  people 
were  coming  in  the  train.    It  had  been  in  some  five  minutes. 
I  was  one  of  the  first  ones  to  get  in  the  train.    I  saw  defendant 
run  his  hand  in  the  direction  of  Kirkendall's  clothes.    I  sup- 
IKwe  I  was  about  four  feet,  possibly  five,  from  them.    (Wit- 
ness illustrates  how  it  was  done.)     He  run  his  arm  in  like 
that,  under  his  overcoat,  and  pulled  it  back  again.    The  crowd 
kept  pushing  on  and  simply  packed  the  entrance.    Then  he 
run  his  arm  in  his  overcoat.    That  time  when  he  brought  it 
out  and  back  was  when  I  noticed  this  pocket  book.    I  saw 
defendant '3  hand  after  he  put  it  out  towards  Mr.  Eirkendall 
when  he  pulled  it  back.    When  defendant  brought  his  hand 
back  there  was  something  in  it.    I  saw  one  end  of  this  black 
purse.    It  was  similar  to  Exhibit  'B'  you  show  me.    I  saw 
a  part  of  the  purse.    It  was  under  his  hand  in  a  concealed 
way.    I  ne^er  saw  either  Kirkendall  or  Band  before.    The 
second  time  he  run  his  hand  in,  the  pocket  book  was  in  his 
hand.'' 

Q.    •  *  You  know  that  was  a  pocket  book  1 ' ' 
A.    **Prom  what  I  saw  of  it,  it  was." 
Q.    ''Will  you  swear  to  the  jury  it  was  a  pocket  book!" 
A.    ''No,  sir." 

"This  transaction  was  between  11.30  and  12:00  o'clock 
noon.  I  came  back  to  Creston  that  evening;  was  present  when 
the  pocket  book  was  f oimd  by  Mr.  Allen.    It  was  found  in 
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the  toilet  room  of  the  depot  on  top  of  some  kind  of  a  shelf 
or  cover  of  some  kind.  Others  were  present.  I  had  a  con- 
versation that  day  with  Kirkendall  in  the  car  we  were  sitting 
in.    Rand  was  not  present. ' ' 

Eorkendall  testifies: 

'*My  age  is  seventy-five.  I  used  to  be  on  a  farm.  Ex- 
hibit *B'  yon  show  me  is  undoubtedly  my  pocket  book. 
Had  it  last  in  my  possession  right  here  in  Creston  between 
eleven  and  twelve  o'clock  the  third  or  fourth  of  March,  I 
wouldn't  be  positive.  I  had  six  dollars  and  some  change 
in  it  when  I  last  had  it  in  my  possession.  I  was  traveling 
that  day  from  Albia  to  Omaha.  When  the  train  stopped  at 
Creston  I  got  up  and  went  to  the  door,  then  I  turned  around 
and  went  back  to  get  my  seat.  As  I  passed  back  there  was  a 
kind  of  jostle.  I  didn't  think  anything  about  it  because  my 
wife  has  been  sick  and  I  was  in  deep  trouble.  I  didn't  pay 
much  attention  to  anybody.  Mr.  Ault  spoke  to  me  and  I 
threw  my  hand  to  my  pocket  and  the  purse  and  all  the  money 
I  had  in  it  was  gone." 

Mr.  Allen,  Division  Superintendent  for  the  Railroad,  with 
headquarters  at  Creston,  saw  defendant  on  March  3rd  going 
from  the  head  end  of  the  car  to  the  depot.  He  was  the  last 
one  off  the  car  when  the  train  started.  Observed  defendant 
going  directly  toward  the  depot.  Got  back  on  the  train,  and 
returned  to  Creston  at  about  seven  o'clock  that  evening.  Saw 
the  pocket  book.  Exhibit  *'B,"  the  evening  of  March  3rd, 
picked  it  up  from  the  top  of  a  closet  in  the  gentlemen's  toilet 
room  in  the  depot.  Others  were  with  him.  The  shelf,  or  cup- 
board, was  covered  with  dust,  but  there  was  no  dust  on  the 
pocket  book,  that  is,  the  dust  which  covered  the  closet  was  not 
over  the  pocket  book. 

Another  witness  had  a  conversation  with  defendant  after 
the  alleged  larceny,  in  which  he  says  he  told  defendant  that 
the  old  gentleman  lost  ten  or  twelve  dollars;  that  he  didn't 
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know  the  exact  amomit,  and  defendant  said  he  didn't ;  he  lost 
dx  and  a  half.    He  says : 

'^I  asked  him  how  he  knew.  He  said,  well  he  lost  six 
and  a  half." 

Q.  ''The  pikers  that  evening  had  an  account  of  the 
crime,  the  evening  of  the  third  f  " 

A.  "I  didn't  see.  I  didn't  see  the  papeis  of  the  date 
of  the  third.    He  told  me  the  old  man  lost  six  fifty." 

Another  witness  l^ified  that  defendant  went  under  two 
different  names,  Charles  Moss  and  William  Band;  that  he 
was  registered  at  the  hotel  the  last  of  February  under  the 
name  of  Charles  Moss;  that  he  saw  defendant  on  the  third 
of  March  about  twelve  o'clock,  or  a  little  after,  soon  after 
the'  train  had  left;  saw  him  come  out  of  the  north  door  at 
the  east  end  of  the  men's  part  of  the  depot.  The  waiting 
room  is  in  the  west  end  of  the  depot.  There  is  a  little  hallway 
runs  back  through  to  the  gent's  closet,  and  then  out  around 
the  gent's  closet  out  around  the  north  door.    He  says: 

''That  is  the  door  I  saw  him  come  out  of.  Defendant 
told  me  he  was  the  man  registered  as  Charles  Moss." 

It  is  urged  by  the  defense  that,  because  the  money  taken 
from  Kirkendall  was  not  identified  or  found  in  the  possession 
of  the  defendant,  the  evidence  is  not  sufficient.  But  we  are 
satisfied  from  a  reading  of  the  entire  record  that  the  evidence 
abundantly  sustains  the  verdict. 

3.  It  is  said  there  was  misconduct  of  the  jurors.    It  is 

shown  in  support  of  the  motion  for  new  trial  that  they  were 

giving  their  experiences  in  the  jury  room,  and  one  of  them 

3.  cbiminal  stated  to  some  of  the  ethers  an  occurrence  that 

durt'o™*5Sry'     *^^  place  some  years  before  on  a  train;  that 

^Hberations:     &  ^^^^  approached  him  on  a  trainband  en- 

tew"du&ide*"     gaged  him  in  conversation,  and  that  as  they 

approached  a  certain  town  the  man  suggested 
that  they  each  put  in  a  dollar,  and  that  he  would  go  out  and 
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get  some  lunch,  and  the  man  never  came  back.  He  said  that 
man  looked  like  the  defendant.  Did  not  say  it  was  the  de- 
fendant. The  jurors,  testifying,  say  that  the  statement  had 
no  influence  upon  them  in  arriving  at  a  verdict.  It  is  said 
by  counsel  for  the  defendant  that,  had  witnesses  been  asked 
such  a  question  upon  the  trial,  such  a  statement  would  have 
been  excluded.  We  suppose  many  things  are  discussed  by 
jurors  in  their  jury  room  which  would  not  be  admissible  in 
evidence  on  the  trial  of  the  case.  This  was  not  stating  evi- 
dence in  support  of  any  element  necessary  to  be  proved  in  the 
charge  against  defendant,  as  claimed  by  the  defense.  We 
suppose  it  is  safe  to  say  that  in  the  experience  of  most  judges 
and  lawyers  it  is  known  that  sometimes  the  attorney  for  the 
unsuccessful  party  will  visit  the  jurors,  or  s(»ne  of  them,  and 
try  to  convince  them  that  their  verdict  waa  wrcmg,  and  some- 
times get  an  affidavit  from  them  couched  in  the  language  of 
the  attorney,  and  often  the  juror  files  a  counter  affidavit  to 
explain  his  statements,  and  occasionally,  perhaps,  a  juror 
is  convinced  after  the  verdict  that  he  may  have  made  a  mis- 
take. 

In  State  v.  Dudley,  147  Iowa,  at  653,  the  court  said: 

**  Affidavits  of  jurors  that  they  have  been  unduly  in- 
fluenced by  their  fellows,  or  of  the  reasons  for  assenting  to  the 
verdict,  or  of  improper  arguments  resorted  to  in  the  jury  room, 
or  that  they  did  not  assent  to  the  verdict,  or  that  it  was  not 
the  result  of  their  deliberate  judgment,  or  they  did  not  un- 
derstand the  instructions  of  the  court  as  these  matters  inhere 
in  the  verdict,  are  incompetent,  and  cannot  be  received  to 
impeach  the  jury's  findings.  .  .  .  Jurors  after  having 
agreed  to  a  verdict  cannot,  in  order  to  have  it  set  aside,  ex- 
plain by  affidavit  the  ground  or  train  of  reasoning  by  which 
they  arrived  at  the  result.  Should  affidavits  of  this  character 
be  entertained,  few  verdicts  would  stand,  as  some  jurors  would 
be  found  in  most  cases  who  would  allege  as  mistakes  of  law 
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or  fact  what  were  really  afterthoufi^ts  suggested  by  the  de- 
feated party  or  his  counsel." 

It  should  be  said  here  that  ooonsel  appearing  for  the 
defendant  in  this  court  were  not  the  same  as  counsel  who  tried 
the  ease,  and  we  do  not  intimate  that  counsel  did  see  the 
jurors  in  this  case,  but  we  have  simply  stated  the  rule.  Some 
of  the  jurors  were  placed  upon  the  witness  stand  and  examined 
in  regard  to  this  matter  instead  of  making  affidavits. 

As  suggested  by  counsel,  the  amount  of  money  taken  was 
not  large,  but  this  is  not  the  test  in  a  case  of  this  kind.  Bob- 
bery and  larceny  from  the  person  are  considered  serious  of- 
fensea.    The  length  of  time  which  defendant  will  be  required 

to  serve  will  be  determined  by  the  board  of  parole.    The  board 

will  doubtless  give  the  matter  proper  consideration  at  the 

proper  time. 

We  discover  no  prejudicial  error  in  the  record,  and  the 

judgment  is,  therefore, — Affirmed. 

Deemeb,  C.  J.,  Evans  and  Ladd,  JJ.,  concur. 


Albert  Ball,  Appellee,  v.  Gboege  W.  Davenport,  Appellant 

TBIAL:     Motion  for  Directed  Verdict— Adverse  Baling— Failure  to 

1  Benew  Motion — ^Waiver.  One  who  moves  for  directed  verdict 
before  the  close  of  all  the  evidence,  suffers  an  adverse  ruling  and 
fails  to  renew  such  motion  after  the  dose  of  aU  the  evidence,  thereby 
waives  any  error,  if  any,  in  such  ruling. 

CONTBACT8:    Broker's  Commission — Oonstmctlan  of  Temis— '"Ckm- 

2  snmmation"  of  Deal — Jury  Qnestion.  The  use  of  words  and 
phrases  in  such  connection  that  reasonable  minds  may  well  differ 
as  to  the  sense  in  which  they  are  used  precludes  the  court  from 
declaring  their  meaning  as  a  matter  of  law.  In  a  case  wherein 
a  real  estate  broker 's  commission  was  due  ' '  on  the  consummation 
of  said  deal,"  held  that  defendant  could  not  justly  complain  that 
the  court  directed  the  jury  to  determine  the  sense  in  which  the 
words  were  used. 

CONTBACTS:    Oonstmctlon — Giving  Life  to  All  Facts.    A  construe- 

3  tion  of  a  contract  that  gives  due  effect  to  all  the  facts  will  always 
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be  preferred  to  one  which  makes  a  part  of  the  facts  idle.  In 
other  words,  a  construction  is  to  be  avoided  which  accomplishes 
for  a  thing  done  no  more  than  would  exist  without  the  doing  of 
that  thing.  So  held  under  conflicting  claims  as  to  when  a  broker 's 
commission  was  due  under  the  contract. 

PLEADIKa:     Eeal  Estate  Brokers— Allegation— Proof— Varlaaoe— 

4  Oral  Contract — ^Written  Adoption.  Proof  must  correspond  to 
allegation.  ,  Bule  held  not  violated  by  (a)  declaring  on  an  oral 
contract  and  (b)  on  the  trial  reinforcing  the  claim  by  showing 
a  subsequent  written  adoption  of  such  oral  contract. 

PRINCIPLE  APPLIED:  Plaintiff  pleaded  that  defendant 
orally  employed  him  to  procure  a  contract  for  an  exchange  of 
defendant's  lands  for  an  agreed  commission;  that  he  caused 
defendant  and  a  third  party  to  enter  into  a  writing  stipulating 
for  an  exchange,  but  providing  that  defendant  should  not  be 
bound  thereby  until  the  defendant  had  finally  approved  its  terms, 
after  examining  the  lands  belonging  to  the  third  party;  that 
defendant  did  later  in  writing  approve  such  writing.  On  the 
trial,  plaintiff  was  permitted  to  show  in  support  of  his  pleading 
that  there  was  inserted  in  the  writing  between  defendant  and 
the  third  party  (being  the  writing  which  defendant  at  a  later 
date  finally  approved)  the  following  clause,  to  wit:  "In  the 
event  of  the  approval  of  said  contract  by  the  said  George  W. 
Davenport  (defendant),  then  and  in  that  event  he  agrees  to  pay 
Albert  Ball  the  sum  of  $350.00  as  compensation  for  his  services 
as  his  agent  in  the  cons\immation  of  said  deal."  Held,  to  con- 
stitute neither  (a)  variance  nor  (b)  failure  of  proof. 

TRIAL:    Instmctions — ^No  Evidence  Applicable— Who  May  OompUin. 

5  An  instruction  should  not  be  given  unless  there  is  evidence  in 
the  record  to  which  it  can  be  applied;  but  if  an  instruction  be 
given  in  violation  of  this  rule,  a  party  who  is  thereby  given  an 
unwarranted  chance  for  a  verdict  cannot  complain. 

PRINCIPLE  APPLIED:  Plaintiff,  a  broker,  claimed  his  com- 
mission was  due  when  the  contract  for  exchange  of  land  was 
signed.  Defendant  claimed  the  commission  was  due  only  wheu 
the  exchange  was  actually  executed.  The  court  instructed  that, 
if  one  party  understood  the  agreement  as^e  claims  and  the  other 
party  as  he  claims,  and  neither  agreed  to  what  the  other  under- 
stood, then  there  was  no  contract.  There  was  no  evidence  of  the 
failure  of  the  minds  to  meet.  Held  error,  but  as  it  gave  defend- 
ant a  chance  to  secure  a  verdict  to  which  he  was  not  entitled,  he 
could  not  complain. 
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TSIAL:    Broker 'g  Cfmnnlwrian— "When  Earned— •Instrnctloiui.   Instrue- 
6    tions  reviewed  and  held  to  fully  and  fairly  present  the  conten- 
tions of  tiie  parties  as  to  when,  if  at  all,  a  broker's  commission 
was  earned. 

Appeal  from  Keokuk  District  Court, — Hon.  Henby  Silwold, 

Judge. 

Friday,  April  9,  1915. 

Action  to  recover  $350.00  for  alleged  services  in  procur- 
ing a  contract  for  the  exchange  of  property.  The  contract 
was  got,  but  the  properties  were  not  exchanged.  Under  the 
record,  one  Billick,  the  person  who  contracted  with  defendant 
for  the  exchange,  was  in  default  for  failing  to  furnish  such 
an  abstract  as  the  contract  required,  and  it  has  been  adjudi- 
cated that  on  account  of  such  default  he  could  not  compel 
this  defendant  to  perform.  The  verdict  of  the  jury  awards 
plaintiff  the  full  amount  of  his  claim,  and  defendant  appeals. 
— Affirmed.  * 

Stockman  <fc  Backer,  for  appellant. 

Wagner  it  Updograf  and  Hamilton  <fc  Beatty,  for  ap- 
pellee. 

Salinger,  J. — I.  Much  of  which   defendant  complains 

is  presented  by  exceptions  to  the  overruling 

for  directed       of  a  motion  by  defendant  that  verdict  be  di- 

▼eree  ruling :      rected  f  or  him.    Appellant  did  not  stand  upon 

failure  to  re-  ^'^  '^ 

waTve?**^^"'      this  motion.    He  introduced  testimony  after 

the  motion  was  overruled,  and  did  not  renew 
same  at  the  close  of  all  the  testimony.  It  is  settled  in  this 
court  that  this  waives  the  motion,  and  that,  therefore,  no 
error  involved  in  denying  same  is  available  on  this  appeal. 

II.  The  ultimate  dispute  is  this:  Plaintiff  claims  that 
his  commission  was  due  at  the  time  when  he  got  the  parties 
to  sign  a  contract  to  exchange.  Defendant  insists  that  none 
was  due  until  the  exchange  stipulated  for  was  actually  con- 
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summated  on  the  terms  of  the  signed  contract,  and  that  failure 
to  consummate  it  is  wholly  due  to  the  fact  that  Billick  was 
either  unable  or  unwilling  to  perform,  or  both. 

In  talks  had  in  October,  1912,  and  before  anything  was 
reduced  to  writing,  a  one  per  cent  commission,  amounting  to 
$350.00,  was  agreed  on,  and  it  is  admitted  it  is  not  a  com- 
mission for  a  sale,  as  distinguished  from  an  exchange.  What- 
ever conflict  there  may  be  is  as  to  the  contention  of  the  appel- 
lant, testified  to  by  him,  that  plaintiff  was  not  to  have  such 
commission  until  after  a  satisfactory  exchange  of  lands  was 
actually  consummated.     For  this  position  it  is  pointed  out: 

1.  That  at  the  outset  plaintiff  asked  whether  defendant 
**  would  consider  an  exchange  for  his  farm  here  for  a  farm 
in  Kansas,"  and  that  defendant  said  he  ''might  consider  such 
an  exchange,  depending  upon  the  location  of  the  farm  there." 

2.  That  defendant  asked  what  commission  he  would  charge 
**for  handling  the  deal." 

3.  The  following  testimony  of  the  plaintiff: 

Q.  ''And  he  asked  you  what  commission  you  would  charge 
for  the  exchange  if  you  made  one?" 

A.  "Yes,  sir,  he  asked  what  commission  I  would  charge 
for  handling  this  deal,  and  I  said  as  much  as  it  was  a  trade 
I  would  only  charge  him  one  per  cent.  Plaintiff  asked  me 
how  much  I  would  charge  for  handling  the  deal." 

4.  The  wife  of  plaintiff  says  defendant  told  her  he  would 
do  nothing  with  another  who  wanted  two  per  cent  "for  mak- 
ing the  exchange,"  until  he  heard  from  plaintiff,  "on  the 
Kansas  deal." 

5.  After  these  talks  between  the  parties,  and  before  No- 
vember 25th,  the  defendant  signed  a  writing  which  recites 
that  "the  parties  hereto  have  agreed  upon  an  exchange  of 
real  estate."  But  this  statement  throws  no  light  on  the  dis- 
pute, because  the  fact  that  an  exchange  had  been  agreed  on 
leaves  it  open  whether  pay  was  to  be  got  for  obtaining  such 
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contract,  or  for  obtaining  the  exchange  stipulated  for  in  the 
contract. 

Up  to  this  point,  there  is  some  reason  to  claim  that  the 
evidence  fails  to  support  the  theory  that  commission  was  to 
be  paid  for  the  mere  getting  of  the  contract. 

So  far  as  it  is  material  in  this  suit,  said  writing  provides 
that  on  the  exchange  of  deeds  each  party  is  to  deliver  to 
the  other  **a  merchantable  abstract  of  record,''  showing  title 
in  each  grantor,  and  that  the  contract  shall  not  be  binding  on 
defendant  unless,  on  or  before  December  5,  1912,  he,  after  ex- 
amining the  condition  and  reasonable  value  of  the  Kansas 
land,  approve  the  contract  by  signing  a  ratification  written 
on  the  contract.  At  the  suggestion  of  plaintiff,  a  clause  was 
inserted  that,  if  defendant  does  so  approve,  he  agrees  to  pay 
plaintiff  $350.00  for  his  services  as  agent  '*in  the  consumma- 
tion of  said  deal. "  After  such  investigation,  defendant  signed 
the  following  ratification: 


tt 


November  25,  1912.  I,  George  W.  Davenport,  having 
made  investigation  with  reference  to  the  condition  and  reason- 
able value  of  the  480  acres  of  Kansas  land  described  in  the 
foregoing  contract,  do  hereby  ratify  and  approve  said  contract 
and  the  terms  and  conditions  thereof." 

The  answer  of  defendant,  in  so  far  as  relevant  here, 
asserts  merely  that  by  valid  contract  it  was  actually  under- 
stood and  agreed  that  no  commission  was  due  until  the 
exchange  *'was  fully  made  and  completed" — and  that  '*the 
alleged  ratification  and  approval  of  said  alleged  contract 
referred  to  in  plaintiff's  substituted  petition  was  secured,  if 
at  all,  at  and  with  the  undue  request  and  solicitation  of  the 
plaintiff."  There  is  no  evidence  upon  the  claim  of  undue 
influence,  except  that  when  it  came  to  signing  the  ratification 
plaintiff  asked  defendant  what  he  was  going  to  do;  and  de- 
fendant hesitated  and  hung  back  for  a  little  while — and  the 
whole  record  indicates  that  defendant  is  not  claiming  to  have 
been  unduly  influenced  into  an  unsatisfactory   agreement, 
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but  is  defending  because  the  owner  of  the  Kansas  land  did 
not  comply  with  the  agreement  into  which  defendant  did 
enter. 

III.  It  is  apparent  the  real  controversy 

2.  Contracts  :.  .,,  ..  ,  .,.  , 

broker's  com-     begins  With  the  writing  done  m  Iowa,  ana 

mission :  con-  "  . 

struction  of       involves  some  later  writing  done  in  Kansas. 

terms :  "con-  ° 

deai^^jur*?    **'    And,  as  wc  vicw  it,  the  controlling  question 
question.  ^  whether  the  trial  court  erred  in  its  treat- 

ment of  said  writing. 

The  first  part  of  a  continuous  clause  therein  is  that  cer- 
tain things  shall  be  done  by  defendant  "in  the  event  of  the 
approval  of  said  contract"  by  defendant.  After  thus  stating 
that  what  he  agreed  to  depended  on  this  approval,  he  adds 
what  he  is  to  do  in  event  of  approval,  to  wit,  to  pay  plaintiff 
$350.00  **as  compensation  for  his  services  as  their  agent  in 
the  consummation  of  said  deal."  The  essential  claim  of  de- 
fendant is  that  the  trial  court  should  have  disregarded  the 
part  of  the  clause  which  makes  approval  a  condition  prece- 
dent to  payment;  that  it  should  have  read  the  writing  as 
though  it  merely  agreed  to  pay  for  services  in  consummating 
*'said  deal,"  and  should  have  charged  that,  as  matter  of 
law,  the  word  *'deal,"  as  here  used,  refers  to  the  consumma- 
tion of  an  exchange,  and  not  to  the  obtaining  of  a  completed 
contract  obligating  the  parties  to  exchange.  Passing  whether 
the  charge  complained  of  was  so  excepted  to  as  to  present 
what  appellant  here  complains  of,  the  instructions  refused 
and  those  given  clearly  exhibit  the  difference  between  the 
theory  of  the  court  and  that  of  defendant. 

The  offered  instructions  proceed  on  this  line:  Number 
sixteen  charges  that  the  undisputed  evidence  shows  plaintiff 
was  to  be  paid  on  the  ** consummation  of  said  deal"  and  that 
this  means  the  actual  exchange  of  the  properties ;  number  two, 
that  the  performance  of  the  contract  means  the  completion 
of  the  exchange;  numbers  three,  eleven  and  seventeen,  that 
plaintiff  cannot  recover  if  the  contract  to  exchange  was  not 
in  fact  carried  out.    Number  four  urges  that  plaintiff  cannot 
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recover  if  Billiek  could  not  or  would  not  perform.  Instruc- 
tion number  ten  given  by  the  court  instructs  that  the  meaning 
of  the  word  ''consummation"  depends  upon  how  and  in  what 
connection  it  is  used ;  that  the  consummation  of  the  contract 
is  reached  when  all  has  been  performed  which  the  contract 
requires;  and  that,  here,  if  the  contract  was  that  plaintiff 
was  to  be  paid  when  the  contract  between  the  defendant  and 
Billiek  was  signed  and  approved  by  defendant,  then  such 
signing  and  approval  was  a  consummation ;  but  that  if  it  was 
the  contract  that  no  pa3mient  should  be  made  until  the  deal 
was  fully  consummated  by  the  execution  and  exchange  of 
deeds,  then  the  contract  between  the  parties  would  not  be 
consummated  until  such  deeds  were  executed  and  delivered. 
An  exception  to  this  instruction  urges  that  the  word  ''con- 
summated" should  be  construed  according  to  the  context  and 
approved  use  of  the  language ;  and  that  the  instruction  fails 
so  to  construe  it;  that  there  is  no  evidence  whereon  to  base 
the  definition  attempted  by  the  instruction,  and  no  evidence 
to  show  that  the  word  was  used  in  any  other  than  the  ordi- 
nary and  usual  way,  form  and  manner.  Instruction  number 
five,  given,  directs  the  jury  that  plaintiff  cannot  recover  if  he 
was  not  to  be  paid  "until  deeds  had  been  executed,"  but  could 
recover  without  that  if  he  was  merely  obliged  to  obtain  a 
contract,  instead  of  the  performance  of  the  contract.  Number 
nine  declares  that  the  default  of  Billiek  is  established,  and 
that,  therefore,  plaintiff  has  not  earned  his  commission  if  per- 
formance of  the  contract  was  required ;  but  that  if  the  agree- 
ment was  to  pay  a  commission  for  obtaining  the  signing  and 
approval  of  the  contract  Exhibit  A,  then  the  default  of  Billiek 
was  wholly  immaterial. 

It  is  manifest  that  the  court  took  the  position  that  it 
was  a  question  of  fact  what  the  parties  meant  by  the  words 
"consummation  of  said  deal;"  that  if  the  jury  found  it  re- 
ferred to  the  obtaining  of  the  contract,  plaintiff  must  recover ; 
and  that  if  it  found  it  referred  to  actually  consummating  an 
e^cchange  of  properties,  the  plaintiff  could  not  recover.     It 
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was  the  theory  of  defendant  that  the  words  **  consummation 
of  said  deal,"  as  a  matter  of  law,  referred  to  the  consum- 
mated exchange  of  properties,  instead  of  to  obtaining  the 
signing  and  approval  of  the  contract. 

In  support  of  the  position  taken  by  defendant  in  offering 
instructions  and  excepting  to  instructions  given,  it  is  stated 
in  varying  ways  that  the  deal  referred  to  in  the  writing  was 
an  exchange  of  property ;  that  nothing  else  is  the  subject  of 
the  contract,  and  that  these  words,  as  a  matter  of  law,  refer 
to  the  consummation  of  the  exchange;  and  that  the  court 
should  have  so  charged;  that  any  other  theory  is  unnatural 
and  strained ;  that  thei:e  was  no  evidence  warranting  the  jury 
in  construing  these  words  to  relate  to  a  mere  approval  and 
signing  of  the  contract,  and  no  evidence  that  plaintiff  was 
to  be  paid  merely  for  obtaining  such  signing  and  approval. 
It  is  urged  to  be  an  unreasonable  construction  that  defendant 
would  agree  to  pay  commission  for  the  mere  signing  of  the 
contract ;  that  he  would  allow  an  agent  to  recover  upon  get- 
ting a  contract  signed  by  an  utterly  insolvent  buyer  or  one 
who  broke  the  agreement;  that  in  this  case  it  would  mean 
compelling  defendant  to  pay  when  he  got  nothing  of  value  in 
return.  It  may  be  added  in  passing  that  there  is  no  evidence 
that  Billick  is  insolvent,  and  that,  while  it  has  been  decided 
he  could  not  have  specific  performance,  it  has  not  been  de- 
cided that  defendant  could  not  enforce  such  performance. 

Some  stress  is  laid  on  the  fact  that  the  Reynolds  case, 
148  Iowa  213,  gives  the  Webster  dictionary  definition  of  the 
word  "deal,"  that  it  is  "an  arrangement  to  attain  a  desired 
result  by  a  combination  of  interested  parties."  No  doubt  this 
correctly  defines  "deal ;"  no  doubt  that  the  possibility  of  these 
consequences  upon  one  construction  have  bearing  on  what 
construction  should  be  adopted.  But  neither  concession  bears 
on  whether  the  construing  should  be  done  by  the  court  instead 
of  the  jury,  and  both  do  not  necessarily  establish  that  the 
jury  arrived  at  so  arbitrary  a  construction  as  that  we  should 
interfere. 
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When  reasonable  minds  may  differ  on  which  one  of  two 
conclusions  should  be  drawn  from  given  facts,  it  is  a  jury 
question  which  deduction  is  the  true  one.  Where  one  urges 
a  deduction  which  excludes  a  part  of  the  evidence,  while  the 
other  presents  one  which  makes  all  the  evidence  effective,  it 
is,  putting  it  at  its  best  for  the  one  whose  theory  does  not  fit 
all  the  facts,  at  least  a  jury  question  whether  the  position 
which  gives  life  to  all  the  evidence  should  not  be  sustained 
rather  than  the  one  which  makes  a  part  of  the  facts  idle. 
Have  we  such  a  case! 

The  writing  provides  that  it  shall  not  bind  defendant 
unless,  after  he  has  signed  it  once,  he,  after  investigation, 
approves  in  writing  what  he  has  signed.  Without  the  pro- 
vision, then,  that  payment  should  be  made  "in  the  event  of 
approval,"  no  payment  could  be  due  before  such  approval, 
because,  whatever  deal  is  referred  to,  no  deal  could  be  con- 
summated before  such  approval  was  made.  If  it  is  possible 
to  avoid  it,  construction  should  not  reach  the  result  that  the 
written  provision  has  no  purpose  except  one  that  would  be 
accomplished  without  it.  As,  without  this  provision,  no  com- 
mission is  due  until  after  approval  is  made,  the  written  words 
as  to  payment  in  event  of  approval  are,  on  defendant's  theory, 
merely  deliberately  written  waste  matter.  On  the  theory  of 
plaintiff,  this  clause  was  inserted  to  accomplish  something. 
He  says  it  was  put  there  to  provide  that  the  deal  shall  be 
deemed  consummated  when  approval  is  indorsed,  and,  there- 
fore, payment  made  then.  The  defendant's  theory  cannot 
stand  if  effect  be  given  to  all  the  writing.  The  other  alone 
uses  all  the  facts.  As  said,  defendant  has  no  just  complaint 
that  the  choice  between  such  theories  was  submitted  to  a  jury. 

OreuseVs  case,  98  Iowa  405,  to  which  we  are  referred, 
decides  that,  where  the  owner  agreed  to  pay  a  commission 
in  case  he  should  succeed  "in  disposing  of"  the  property  on 
acceptable  terms,  and  the  agent  procures  a  buyer  who  makes 
a  written  contract  to  buy  the  goods,  and  such  purchaser  is 
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unable  to  perform  his  contract,  the  agent  is  not  entitled  to 
commission.  One  extract  from  the  decision  makes  its  essential 
holding  thoroughly  clear: 

** Plaintiff's  contract  to  dispose  of  said  property  was  not 
executed  by  finding  one  who  would  enter  into  a  contract  for 
its  purchase  in  the  manner  and  on  terms  agreeable  to  defend- 
ant. It  seems  to  us  that  the  contract  of  the  parties  con- 
templated a  complete  sale  and  transfer  of  the  property  or 
the  making  of  such  a  contract  of  sale  as  was  enforcible. 
Owing  to  the  inability  of  the  defendant  to  make  title  the 
sale  was  never  fully  consummated." 

It  seems  to  us  that  this  case  does  not  rule  for  defendant. 
Of  course,  one  who  is  '*to  dispose  of  property"  before  a 
commission  is  due  cannot  recover  if  the  property  is  not  dis- 
posed of,  even  though  a  contract  is  made  which  will  dispose 
of  the  property  if  the  contract  be  performed.  This  is  but 
saying  that  no  recovery  on  a  contract  can  be  had  without 
performing  that  contract.  It  is  of  no  help  if  here  the  com- 
mission was  to  be  paid  for  merely  getting  the  contract.  The 
same  law  which  denies  pay  on  the  contract  to  dispose  of  prop- 
erty may  grant  pay  for  getting  a  contract  though  no  property 
is  transferred.  In  each  case,  the  law  enforces  the  contract 
which  was  made. 

We  are  favored  with  other  citation  of  authorities,  and 
with  some  analysis  by  way  of  avoidance  of  cited  authorities. 
We  have  here  a  case  wherein  this  cannot  be  helpfuL  If  it  is 
once  settled  what  theory  of  the  facts  we  are  bound  to  adopt, 
the  law  applicable  is  settled  and  plain.  There  is  and  can  be 
no  law  which  prevents  one  from  agreeing  to  pay  for  the  mere 
getting  of  a  contract  to  exchange,  nor  another  from  agreeing 
that  nothing  shall  be  paid  him  until  the  exchange  is  actually 
effected.  The  right  to  make  either  agreement  is  self-evident. 
It  is  not  a  question  of  law,  but  of  ascertaining,  under  the 


Apr.  1915]  Ball  v.  Davenpobt.  43 

roles  governing  appellate  review,  which  agreement  was  made. 

3  pj^^„Q .  IV.  It  is  strenuously  urged  that  there  is 

brokerB^^ue-     ^^^^  variance  between  plea  and  proof  as  to 

fuUnce?^ai    leave  the  allegations  of  the  parties  unproved 

written  *  — as  to  amount  to  a  failure  of  proof.    We 

doubt  whether  the  record  presents  such  claim 
for  review. 

The  motion  to  direct  verdict,  probably,  does  present  it, 
in  the  statement  that  ''plaintiff  has  failed  to  establish  a  right 
to  recover  under  his  alleged  cause  of  action  pleaded  in  his 
petition  herein;"  but,  as  seen,  that  motion  is  waived — ^and  the 
assertion  in  motion  for  new  trial  that  it  was  error  to  overrule 
the  motion  to  direct  verdict  does  not  obviate  that  waiver. 

The  motion  for  new  trial  asserts,  in  the  most  sweeping 
terms,  that  there  was  error  in  all  rulings  upon  objections  to 
testimony.  If  this  be  treated  as  an  attempted  objection,  that 
matter  admitted  is  not  warranted  by  the  pleadings,  it  still 
appears  that  no  objections  were  made,  and  hence  that  none 
were  ruled  on.  This  narrows  the  presentation  of  the  alleged 
variance  to  refused  instructions  offered  and  exceptions  to  the 
charge  given.  The  offered  instructions  which  can,  by  possi- 
bility, be  entitled  to  consideration  on  this  point  are  as  fol- 
lows: Numbers  5,  6,  7  and  8  request  a  charge  that  if  one 
party  understood  the  agreement  in  one  way,  and  the  other 
in  a  different  way,  there  was  no  meeting  of  the  minds,  and, 
therefore,  there  should  be  a  verdict  for  defendant.  Numbers 
14  and  15  urge  that,  as  defendant  may  plead  inconsistent 
defenses,  plaintiff  must  establish  all  that  he  alleges,  despite 
an  admission  by  defendant  in  one  of  his  defenses  that  he 
had  employed  plaintiff  as  his  agent.  Numbers  2,  3,  11,  16 
and  17  present  in  various  ways  that  plaintiff  was  entitled  to 
nothing  because  no  exchange  had  been  consummated.  No  in- 
structions excepted  to,  and  no  exception  to  the  charge,  or  any 
part  of  it,  seem  to  us  to  touch  this  question  of  variance.  This 
is  not  elaborated  here  because  it  will  be  necessary  in  other 
heads  of  the  discussion  to  analyze  all  instructions  and  excep- 


44  Ball  v.  Davenport.  [170  Iowa 

tions  for  which,  in  reason,  any  claim  cait  be  made  that  they 
have  any  reference  to  variance  or  failure  of  proof. 

V.  But  without  reference  to  whether  the  point  is  suffi- 
ciently presented,  we  are  clear  that  it  is  not  well  taken.  The 
petition  alleges  that  about  October  29, 1912,  defendant  **  orally 
employed  the  plaintiff  to  act  as  his  agent  to  procure  a  contract 
of  exchange  satisfactory  and  acceptable  to  the  defendant" 
of  described  lands;  that  defendant  so  and  further  agreed 
"that  in  the  event  of  plaintiflP  procuring  a  contract  with  the 
owner  of  the  480  acres  of  Kansas  land  for  the  exchange  of  his 
farm  of  280  acres,  at  $125.00  per  acre,  for  the  480  acres  in 
Kansas,"  on  terms  acceptable  to  the  defendant,  then  defend- 
ant would  pay  plaintiflP  a  commission  of  one  per  cent  on  the 
value  of  his  land,  as  taken  in  said  exchange,  or  $350.00.  It 
is  alleged  further  ''that  the  plaintiff  then  and  there  orally 
agreed  to  attempt  to  procure  a  contract  of  exchange  for  the 
said  defendant"  of  said  lands;  further,  that  about  November 
18,  1912,  plaintiff  procured  the  making  of  a  written  contract 
which  recites  that  the  parties  to  it  *'have  agreed  upon  an 
exchange"  for  said  lands;  further,  the  contract  is  not  to  be 
binding  on  defendant  until  he  approves  of  it  in  writing,  after 
investigation?  of  the  Kansas  land;  that  on  November  25th, 
defendant  did  so  approve  in  writing;  that  there  is  a  further 
proviso  inserted,  which  binds  defendant,  if  he  so  approves 
the  contract,  to  pay  plaintiff  $350.00  "as  compensation  for 
his  services  as  their  agent  in  the  consummation  of  said  deal." 
It  is  alleged  "that  by  reason  of  the  foregoing  facts"  the  de- 
fendant owes  plaintiff  $350.00,  for  which  he  prays  judgment. 

That  one  may  not  sue  on  one  theory  and  recover  upon 
proving  a  totally  different  one  is,  of  course,  true;  and  that 
such  recovery  was  permitted  is  insisted  on  in  oft  repeated 
statements,  which  vary  merely  in  form.  The  essential  claims 
can  be  grouped  under  the  following  heads: 

1.  Plaintiff  has  not  declared  on  the  contract  made  in 
Kansas  on  November  25th,  but  on  one  made  October  29th, 
in  Iowa. 
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2.  Where  the  allegation  is  of  an  ag9nc7  to  procure  an 
exchange  contract,  and  the  proof  is  of  an  agency  to  obtain 
a  consummated  exchange,  there  is  failure  of  proof. 

We  find  no  variance  on  the  first  position.  The  petition 
has  not  elected  between  contracts  of  different  dates,  and  thus 
caused  plaintiff  to  fall  between  two  stools.  He  declares  on 
his  oral  agreement  made  in  Iowa  in  October,  and  seeks  to 
reinforce  it  by  a  written  adoption  of  it  made  in  Kansas  in 
November.  We  therefore  do  not  agree  that  the  written  agree- 
ment to  pay  is  not  binding  on  the  theory  that  no  claim  is  made 
except  on  verbal  agreement. 

The  second  position,  too,  has  no  support  in  the  record. 
It  may  be  conceded,  for  the  sake  of  argument,  that  there  is 
some  evidence  tending  to  show  an  agreement  to  pay  on  a  con- 
summated exchange  rather  than  for  merely  obtaining  a  con- 
tract agreeing  upon  an  exchange,  but,  surely,  it  is  possible  to 
infer  from  the  testimony  that  plaintiff  should  be  paid  for 
merely  obtaining  such  contract;  and,  as  we  have  had  occa- 
sion to  point  out,  there  is  a  writing  for  which  it  may  in  reason 
be  claimed  that  it  tends  to  sustain  plaintiff's  position.  On 
the  whole,  it  is  clear  that  the  allegation  of  the  petition  is 
supported  by  some  proof  relevant  to  what  the  petition  pleads. 

VI.  Instruction  6  is,  in  substance,  that  if  one  party  un- 
derstood the  agreement  as  he  claims,  and  the  other  party  as 
he  claims,  and  neither  agreed  to  what  the  other  understood, 

then  there  is  no  contract — and  that  to  deter- 
■  Btructionfi:  do    mine  how  defendant  understood  the  agrte- 

evideDce  ap- 
plicable:  who     ment,  the  jury  could  consider  that  clause  in 

maj  complain.  .  . 

the  writing  which  says  '*in  the  event  of  the 
approval  of  said  contract  by  the  said  George  W.  Davenport, 
as  aforesaid,  then  and  in  that  event,  the  said  parties  of  the 
first  part  agree  to  pay  to  Albert  Ball  the  sum  of  $350.00  as 
compensation  for  his  services  as  their  agent  in  the  consum- 
mation of  said  deal." 

This  instruction  is  not  vulnerable  to  the  objection  madt- 
in  argument  that  plaintiff's  evidence  tends  to  show  a  contract 
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to  pay  on  a  consummated  exchange,  while  the  charge  al- 
lows a  recovery  on  merely  obtaining  a  contract  agreeing  to  an 
exchange.  The  instruction  does  not  deal  with  that  question 
at  all,  but  only  with  the  effect  of  the  failure  of  the  minds  of 
the  parties  to  meet.  And  the  exception  makes  no  complaint 
that  this  instruction  is  irrelevant  to  the  proof.  It  is  that  the 
instruction  allows  the  jury  to  place  its  own  construction  on 
the  meaning  of  this  clause  in  the  contract  and  limits  its  con- 
sideration to  said  clause,  when,  instead,  it  was  the  dut}'  of 
the  court  to  construe  it.  It  would  have  been  a  better  objec- 
tion to  this  instruction,  were  defendant  in  position  to  make 
it,  that  there  was  no  evidence  of  failure  of  the  minds  to  meet, 
and  offered  instructions  5,  6,  7  and  8,  whose  refusal  is  com- 
plained of,  do  urge  that  defendant  should  have  a  verdict 
because  the  minds  of  the  parties  did  not  meet.  Now,  in  the 
first  place,  the  refusal  of  these  instructions  is  cured  by  giving 
the  same  thought  in  instruction  number  6.  But  we  think  there 
was  nothing  to  cure,  and  that  these  offered  instructions  were 
rightly  refused  because  we  find  no  evidence  whereon  to  base 
them,  notwithstanding  the  sweeping  claims  for  the  defendant 
that  neither  party  had  any  thought  of  making  such  a  contract 
as  plaintiff  claims.  This  case  does  not  present  that  each  failed 
to  understand  what  was  confessedly  said,  as  the  other  did, 
but  it  presents  simply  a  conflict  as  to  what  was  said,  and  how 
what  is  said  or  written  shall  be  construed,  and  by  whom.  It 
follows  that,  while  it  was  error  to  give  instruction  six,  this 
is  not  because  it  permits  a  recovery  variant  from  plea,  but 
because  there  is  no  evidence  of  a  failure  of  minds  to  meet. 
But  as  this  errs  in  defendant's  favor  by  giving  him  an  unwar- 
ranted chance  for  a  verdict,  he,  of  course,  cannot  complain. 
We  think  that  at  most  appellant  can  but  claim  that  it 
was  a  fair  question  whether  such  a  contract  as  plaintiff  claims 
was  or  was  not  in  the  minds  of  both.  In  such  case,  it  was 
proper  for  the  court  to  submit  it,  as  was  done  in  instruction 
six,  even  if  proper  objection  had  been  made ;  and,  as  we  have 
said,  none  such  was  made. 
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VII.  A  number  of  complaints  are  made  as  to  the  giving 
and  refusing  of  instructions.  Instruction  one  charges  that 
plaintiff  claims  from  the  defendant  for  services  rendered  as 

a  real  estate  agent,  and  he  states  for  his  cause 

5.  Tbial: 

broker's  com-      of  action  that  in  October,  1912,  defendant 

mission :  when 

Ssti^tio  orally  employed  him  to  act  as  his  agent  to 

procure  a  contract  of  exchange  satisfactory 
to  defendant  of  certain  lands  owned  by  defendant  and  other 
lands;  that  he  brought  defendant  and  Billick. together,  and 
through  his  efforts  caused  the  parties  to  enter  into  the  con- 
tract Exhibit  A;  that  defendant  denies  plaintiff's  contract, 
and  avers  that  by  the  oral  contract  plaintiff  was  not  to  receive 
any  pay  until  after  the  proposed  exchange  of  property  had 
been  fully  made  and  completed ;  that  such  exchange  has  never 
been  made,  and  that  plaintiff  has  wholly  failed  to  produce  a 
party  for  such  exchange  as  agreed  with  him  by  defendant. 
The  exception  to  this  is  that  it  does  not  state  one  defense 
pleaded,  to  wit,  that  plaintiff  has  never  produced  a  party  who 
was  ready,  willing  and  able  to  make  an  exchange ;  wherefore, 
the  consideration  of  the  contract  with  plaintiff  has  failed.  It 
needs  but  an  inspection  of  number  one  to  see  that  such  defense 
was  not  omitted. 

By  instruction  five,  the  plaintiff  is  to  be  denied  a  recovery 
if  the  jury  finds  that  he  was  not  to  be  paid  ''until  deeds  had 
been  executed"  by  each  party.  *  The  exception  to  it  '*and  to 
the  word  'deeds'  "  is  that  it  "does  not  include  the  matters 
necessary  to  such  completed  exchange  as  is  contemplated  by 
the  contract"  A  similar  complaint  is  lodged  against  number 
ten.  It  would  not  have  bettered  the  charge  to  have  put  all 
elements  that  might  be  involved  in  an  exchange  into  every 
paragraph  of  the  charge.  It  is  fairly  clear  that  the  charge  as 
a  whole  gave  all  these  elements  proper  presentation.  As  to 
the  refusal  of  instructions  presenting  in  effect  that  there  could 
be  no  recovery  unless  the  exchange  was  consummated,  and 
offered  instruction  number  four,  which  charges  that  plaintiff 
cannot  recover  if  Billick  could  or  would  not  perform,  we  have 
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to  say  that  they  were  properly  refused  because  they  ignore 
the  possibility  of  finding  that  commission  was  to  be  paid  for 
merely  getting  a  contract,  in  which  case  the  failure,  inability 
or  unwillingness  of  Billiek  to  perform  would  neither  demand 
nor  justify  a  verdict  for  defendant.  So  far  as  proper,  this 
point  was  covered  by  instruction  nine,  which  charges  that  the 
default  of  Billiek  is  proven,  but^that  this  becomes  immaterial 
if  commission  was  to  be  paid  upon  the  mere  signing  of  con- 
tract. And  the  only  objection  made  to  number  nine  is  the 
statement,  that  if  commission  was  not  due  "until  the  deeds 
had  been  exchanged  by  Davenport  and  Billiek,"  then  the  use 
of  the  word  "deeds"  is  improper,  and  it  limits  the  jury  to  a 
consideration  of  exchange  of  deeds  only,  and  fails  to  include 
other  elements  involved  in  the  proposed  exchange  of  property. 
Instruction  ten  charges,  in  effect,  that  it  is  for  the  jury  what 
deal  is  referred  to  in  the  agreement  to  procure  the  "consum- 
mation of  said  deal."  It  is  said  that  if  the  "contract"  was 
as  plaintiff  claims,  one  finding  should  result;  the  opposite 
finding,  if  the  "contract"  was  the  one  asserted  by  defendant. 
The  exceptions  to  this  again  present  the  thought  that,  in  em- 
phasizing delivery,  or  execution  and  delivery,  of  deeds,  other 
elements  involved  in  the  exchange  are  omitted,  an  objection 
already  herein  ruled  upon.  But  they  also  urge  that,  as  there 
are  two  contracts  referred  to  in  the  instruction,  the  same  is 
confusing  as  to  which  contract  is  being  referred  to  in  different 
parts  of  the  instruction.  This  appears  to  us  to  be  h3rper- 
critical  and  to  be  untenable  upon  the  face  of  this  instruction, 
to  say  nothing  of  other  instructions  which  clarify  instruction 
ten,  if  it  needs  it. 

Instruction  number  three  says  plaintiff  cannot  have  a 
verdict  without  proving  that  the  contract  he  claims  was  made 
and  fully  performed  by  him,  but  that  if  he  has  failed  to 
establish  "such  facts"  by  a  preponderance,  then  he  cannot 
recover.  The  exception  to  this  is  that  the  jury  is  not  told 
what  the  elements  of  the  contract  are,  "and  also  because  the 
use  of  the  word  'facts'  does  not  clearly  show  or  state,  what  is 
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intended  to  be  referred  to/'  If  the  objection  were  good  to 
this  instruction  if  the  instruction  stood  alone,  and  we  do  not 
think  it  is,  it  would  still  not  be  well  taken  in  view  of  other 
instructions  given  and  to  be  read  in  connection  with  number 
three. 

We  find  no  error  in  the  record,  and  the  judgment  of  the 
district  court,  therefore,  must  be  and  is — Affirmed, 

Deemer,  G.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


Geo.  J.  Brown,  Appellant,  v.  Q.  B.  Melloon,  Appellee. 

JT78TICE  OF  THE  PEACE:     Bonds— Failure  to  Mark  <<FUed**— 

1  KoQjiulfldlctional  Defects.  The  act  of  (a)  securing  the  approval 
of  the  justice  of  the  peace  of  an  appeal  bond  and  (b)  leaving 
such  bond  with  the  justice  are  the  two  essentials  in  perfecting 
an  appeal.  The  failure  of  the  justice  to  formally  mark  the  bond 
'  *  filed "  in  no  wise  affects  the  legal  force  of  the  bond. 

JU8TI0E  OF  THE  PEACE:    Bonds  on  Appeal— Sureties  Alone  Slgn- 

2  ing — ^Bifect.  Judicial  bonds  signed  by  the  sureties  only  are  valid 
in  the  absence  of  a  statute  to  the  contrary.  (Sec.  4552,  Code.) 
So  held  in  the  case  of  an  appeal  bond  in  justice  court. 

AppecU  from  Sac  District  Court. — Hon.  M.  E.  Hutchison, 

Judge. 

Friday,  April  9,  1915. 

Action  originally  commenced  before  a  justice  of  peace 
to  recover  compensation  for  shelling  com.  The  justice  ren- 
dered judgment  for  plaintiff  and  defendant  appealed  to  the 
district  court.  When  the  case  reached  the  latter  court,  plain- 
tiff filed  a  motion  to  dismiss  the  appeal  because  no  suiBcient 
appeal  bond  was  filed.  This  motion  was  overruled.  The  case 
then  went  to  trial,  resulting  in  a  judgment  for  defendant, 
and  plaintiff  appeals. — Affirmed. 

Chas  D.  Ooldsmith,  for  appellant. 

Malcolm  Currie,  for  appellee. 
Vol.  170  Ia.- 
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Deemeb^  C.  J. — The  sole  question  presented  by  the  appeal 

is  the  correctness  of  the  trial  court's  ruling 

^'  thb^piScb':        on  the  motion  to  dismiss.     Code  See.  4552 

bonds :   failure  .  -,       .  <■    . 

to  mark  provides  in  substance : 

"filed"  :  non- 

ieficte!^*''''*^  ' '  The  appeal  is  not  perfected  until  a  bond 

in  the  following  form,  or  its  equivalent,  is 
taken  and  filed  in  the  ofSce  of  the  justice  or  clerk  as  above 
provided,  in  an  amount  sufScient  to  secure  the  judgment  and 
costs  of  appeal: 

'*The   undersigned   acknowledge   ourselves   indebted  to 

in  the  sum  of dollars, 

upon  the  following  conditions :    Whereas has 

appealed  from  the  judgment  of ,  a  justice 

of  the  peace,  in  an  action  between as  plaintiff, 

and as  defendant : 

**Now,  if  said  appellant  pays  whatever  amount  is  legally 
adjudged  against  him  in  the  further  progress  of  this  cause 
then  this  bond  to  be  void. 
**  Approved: 

**E F ,  Justice. 

A B ,  Principal. 

C D ,  Surety. 

*'If  the  judgment  is  afSrmed,  or  if  on  a  new  trial  the 
appellee  recovers,  or  if  the  appeal  is  withdrawn  or  dismissed, 
judgment  shall  be  rendered  against  the  principal  and  surety 
on  said  bond." 

The  bond  given  by  defendant  for  the  appeal  was  in  this 
language : 

APPEAL  BOND. 

$150.00. 

We,  the  undersigned,  acknowledge  ourselves  indebted  to 
Geo.  J.  Brown  in  the  sum  of  one  hundred  and  fifty  dollars 
upon  the  following  conditions: 

Whereas,  G.  B.  Melloon  has  appealed  from  the  judgment 


r 
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of  Geo.  J.  Speaker,  a  justice  of  the  peace  of  Eureka  township, 
Sac  County,  Iowa,  in  an  action  between  Geo.  J.  Brown  as 
plaintiff  and  Geo.  B.  Melloon,  as  defendant. 

Now,  if  said  appellant  pays  whatever  amount  is  legally 
adjudged  against  him,  in  the  further  progress  of  this  cause, 
then  this  bond  to  be  void. 
Approved:  Geo.  J.  Speaker.  a   T)  W 

T.  L.  Veffch. 
State  of  Iowa,  Sac  County. 

The  undersigned,  whose  names  are  signed  to  the  above 
bond  as  sureties,  being  severally  sworn  depose  and  say,  and 
each  for  himself  says,  that  he  is  a  resident  of  the  state  of 
Iowa,  and  a  free  holder  therein ;  that  he  is  worth  double  the 
amount  to  be  secured  by  the  above  bond,  beyond  the  amount 
of  hiB  debts,  and  that  he  has  property  liable  to  execution  in 
this  state  equal  to  the  sum  to  be  secured  by  the  above  bond. 

A.  D.  WOODKB, 

T.  L.  Veitch. 

Sworn  to  before  me  and  subscribed  in  my  presence  by  the 
said  A.  D.  Woodke  and  T.  L.  Veitch  this  5th  day  of  April, 

Geo.  J.  Speaker, 

Justice  of  Peace. 

This  bond  was  approved  by  and  left  with  the  Justice, 
and  by  him  filed  with  the  clerk  of  the  district  court,  with 
his  transcript  of  the  record. 

It  will  be  observed  that  this  bond  was  not  signed  by 
the  appellant  Melloon,  and  that  it  was  not  marked  ''filed" 
by  the  justice,  and  upon  these  defects  or  omissions,  the 
motion  to  dismiss  the  appeal  was  grounded.  The  bond  was 
approved  by  and  left  with  the  justice,  and  his  failure  to  mark 
it  ''filed"  is  not  a  jurisdictional  defect.  Brock  v,  Manatt, 
1  Iowa  128. 

Failure  to  place  a  filing  mark  upon  the  bond,  being  the 
nonperformance  of  a  mere  ministerial  act,  did  not  defeat  the 
appeal 
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II.  The  other  propo6iti<m  is  a  more  troublesome  question 

and  one  upon  which  there  is  an  apparent  conflict  in  the  cases ; 

2   JrsTicB  or        *  conflict  which,  upon  close  analysis,  is  appar- 

hondM^nlL      ®^*  rather  than  reaL  Whether  or  not  a  bond 

a^oe  s^gn^ing:    requiring  sureties  should  be  signed  by  the 

*  ^  principal  obligor  depends  (1)  upon  the  nature 

of  the  bond;  (2)  upon  the  statutory  requirements,  if  it  be  an 

official  or  judicial  bond;  and   (3)   upon  the  nature  of  the 

liability  imposed. 

If  the  instrument  be  a  mere  contract  obligation  of  a 
named  principal  and  sureties,  and  it  be  not  signed  by  the 
principal,  then,  as  there  is  no  principal  obligation,  there  is 
no  undertaking  on  the  part  of  the  sureties;  and  if  signed  by 
them  alone,  there  is  no  enforceable  liability;  for  their  obli- 
gation is  secondary  only.  If  the  bond  be  a  statutory  one,  the 
nature  thereof  is  an  important  consideration,  especially  if 
the  statute  be  silent  as  to  its  terms.  As  a  rule,  a  bail  bond, 
in  the  absence  of  statutory  permission  for  sureties  alone  to 
sign,  must  be  signed  by  the  principal  obligor  or  the  defendant 
in  the  action.  This  rule  is  for  the  protection  of  the  sureties, 
that  they  may  at  any  time  arrest  the  principal  on  the  bond 
itself,  and  for  other  reasons  not  necessary  to  be  enumerated. 
But  if  it  be  a  mere  recognizance,  it  need  not  ordinarily  be 
signed  by  the  principal.  In  this  state,  neither  bond  need  be 
signed  by  the  principal.  See  Code  Sees.  5501,  5613.  Siaie 
V.  Patterson,  23  Iowa  575. 

If  a  bond  be  statutory  and  the  signature  of  the  principal 
obligor  is  required,  such  bond,  if  not  signed  by  him,  should 
be  held  defective  or  entirely  void.  But  unless  the  statute  be 
mandatory,  the  bond  need  not  be  signed  by  the  principal 
obligor,  if  he  is  liable  without  signing  the  instrument.  Minion 
V.  Ozias,  115  Iowa  148 ;  1  Ency.  of  Pleading  &  Practice,  973. 

Again,  something  depends  upon  the  nature  of  the  obli- 
gation, and  of  ttimos  more  upon  the  intent  of  the  parties.  If  the 
bond  be  joint  only,  there  is  much  reason  for  holding  that  all 
the  obligors  should  sign ;  but  if  joint  and  several,  or  several 
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only,  the  number  of  parties  signing  is  quite  immaterial.  In 
this  state,  all  such  bonds  as  the  one  here  involved  are  joint 
and  several  (Code  Sec.  3465)  and  any  one  or  all  the  makers 
could  be'  sued  thereon ;  and  there  was  no  necessity  of  joining 
the  principal  even  if  he  had  signed  the  obligation.  Jones  v. 
Wilson,  11  Iowa  160;  Poole  v.  Hmtrager,  60  Iowa  180;  Citi- 
zens Bank  V.  Oleson,  47  Iowa  492. 

Again,  it  may  be  that  a  bond  is  incomplete  when  not 
signed  by  some  party  named  in  it  of  which  the  obligee  has 
notice,  either  from  the  terms  of  the  instrument  or  otherwise ; 
in  which  event,  it  is  held  an  imperfect  instrument  because  the 
conditions  justifying  its  delivery  have  not  been  complied 
with.  In  such  cases,  bonds  are  held  inoperative  and  unen- 
forceable because  delivered  without  securing  the  necessary 
parties  as  obligors. 

There  is  no  suggestion  in  this  record  that  any  of  the 
parties  contemplated  or  expected  that  the  bond  would  be  signed 
by  the  appellant  Melloon,  before  its  delivery  to  the  justice, 
or  that  it  was  not  signed  by  all  the  parties  who  were  expected 
to  sign,  so  that  this  question  is  out  of  the  case. 

•  At  the  time  the  bond  was  given,  Melloon  was  already 
obligated  by  the  judgment  to  pay  the  amount  adjudged  against 
him  by  the  justice;  and,  had  the  case  been  aflfirmed,  a  judg- 
ment would  have  been  rendered  against  him  in  the  district 
court.  Such  judgment  was  necessary  to  fix  any  liability 
against  the  sureties  on  their  bond.  In  other  words,  the  obli- 
gation of  the  sureties  was  to  pay  whatever  amount  was  ad- 
judged against  their  principal  during  the  further  progress  of 
the  case.  The  principal's  liability  did  not  depend  upon  the 
bond,  and  it  was  not  necessary  for  him  to  sign  it  in  order  to 
fix  his  liability.  The  sureties,  by  the  terms  of  their  bond, 
agreed  to  pay  the  amount  so  adjudged  against  him.  Had  the 
principal  signed  the  bond,  it  would  have  added  nothing  to  his 
liability  and  given  no  protection  to  the  sureties  which  they 
did  not  possess  without  it.  The  principal's  obligation  is  stated, 
and  the  sureties  undertook  the  performance  thereof,  in  the 
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event  their  principal  (the  appellant)  did  not  perform,  and 
they  could  be  sued  jointly  or  severally  without  joining  their 
principal,  and  in  the  event  they  were  compelled  to  pay  the 
judgment,  they  could,  in  an  action  on  the  bond  alone,  by 
showing  a  judgment  against  the  principal  obligor,  the  appel- 
lant in  justice's  court,  and  the  payment  of  that  judgment, 
have  recovered  from  the  principal  defendant  the  amount  paid 
by  them.  They  could  lose  nothing  from  the  fact  that  the  prin- 
cipal obligor  did  not  sign  the  instrument  with  them. 

It  is  said,  however,  that  the  statute  expressly  requires 
the  signature  of  the  principal.  It  will  be  observed  that  this 
statute  in  express  terms  provides  that  the  bond  may  be  in 
the  form  set  out  or  its  equivalent.  So  that  the  question  nar- 
rows itself  down  to  the  one  inquiry.  Was  the  bond  given  the 
equivalent  of  the  form  set  out? 

In  Moore  v.  Manser,  9  Iowa  47,  we  said :  *'The  argument 
made  under  this  head  assumes  that  the  undertaking  of  the 
party  appealing  must  be  in  exact  conformity  with  the  form 
given  in  Sec.  2333  of  the  Code,  and  must  be  approved  or 
attested  in  the  precise  mode  therein  stated.  This  is  not  nec- 
essary. A  recognizance  equivalent  to  the  form  given  and  a 
substantial  compliance  with  the  directions  of  the  statute  by 
the  justice  is  all  that  is  necessary." 

As  already  indicated,  the  signature  of  the  appellant, 
the  principal  obligor,  would  have  added  nothing  to  his  legal 
liability  that  was  not  created  by  the  bond,  but  was  estab- 
lished or  to  be  established  in  a  legal  proceeding  in  which  the 
bond  was  given;  and  it  would  be  extremely  technical  to  say 
in  such  circumstances  that  the  bond  was  not  the  equivalent 
of  one  signed  by  the  principal  obligor,  the  appellant  in  the 
case. 

Practically  all  the  cases  holding  that  a  bond  is  invalid 
and  unenforceable  if  not  signed  by  the  principal  were  decided 
upon  the  theory  that  the  instrument  itself  created  the  only 
obligation  of  the  principal;  or  that  the  statute  expressly  re- 
quired the  signature  of  the  principal ;  or  that  the  sureties  would 
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in  some  maimer  be  prejudiced  because  of  the  failure  of  their 
principal  to  sign,  or  because  it  was  within  the  contemplation 
of  the  parties  that  the  principal  should  sign  before  delivery, 
or  the  liability  created  was  joint  only,  and  not  joint  and 
severaL 

This  statement  will  be  confirmed  by  an  examination  of 
the  following,  which  are  usually  cited  in  support  of  the  con- 
tention that  a  bond  not  signed  by  a  principal  is  of  no  validity. 
Hall  V.  Parker,  37  Mich.  590;  Bunn  v.  Jetmore,  70  Mo. 
228;  Mayo  v,  Benfroe,  66  Ga.  408;  Board  of  Education  v. 
Sweeney,  1  S.  D.  642  (48  N.  W.  302) ;  Martin  v.  Homshy,  55 
Minn.  187  (56  N.  W.  751) ;  Weir  v.  Mead,  101  Cal.  125  (35 
Pac.  567) ;  Ferry  v.  Burchard,  21  Conn.  597;  Beam  v,  Parker, 
17  Mass.  591 ;  Bussell  v.  Annable,  109  Mass.  72 ;  Ooodyear  Co. 
V.  Bacon,  24  N.  E.  (Mass.)  404. 

The  current  of  modem  authority  is  to  the  effect  that, 
in  the  absence  of  statute  expressly  requiring  it,  a  judicial 
bond  signed  by  sureties  alone  is  valid  and  may  be  enforced. 
They  proceed  upon  the  theory  that,  as  the  signature  of  the 
principal  adds  nothing  to  his  liability,  and  the  want  of  it  takes 
nothing  away  from  the  sureties,  and  in  no  manner  increases 
their  burdens  or  robs  them  of  any  of  their  rights,  the  failure 
of  the  principal  to  sign  does  not  affect  the  validity  of  the 
bond.  See  Weir  v.  Mead,  supra;  CockriU  v.  Davie,  14  Mont. 
131  (35  Pac.  958) ;  St.  Louis  Brewing  Co,  v.  Hayes,  38  C.  C.  A. 
449  (97  Fed.  859) ;  Pima  County  v.  Snyder,  44  Pac.  297 
(Ariz);  McKissack  v.  McClenden,  32  So.  (Ala.)  486;  State 
V.  Bowman,  10  Ohio  445 ;  Douglas  County  v.  Bardon,  79  Wis. 
641  (48  N.  W.  969) ;  Loew  v.  Stocker,  68  Pa.  St.  226;  TiUson 
V.  State,  29  Kans.  452;  School  Trustees  v.  Sheick,  8  N.  E. 
(111.)  189;  Clark  v.  Hennesey  Bank,  14  Okla.  572,  2  Ann. 
Cases,  219;  U.  S.  Co.  v.  Haggart,  91  C.  C.  A.  289  (163  Fed. 
801) ;  Kenck  v.  Parch  en,  57  Pac.  94;  Adams  v,  WHUams,  97 
Miss.  113  (52  So.  865) ;  Wright  v.  Jones,  120  S.  W.  1139. 

This  principle  has  been  applied  to  replevin  bonds :  Matter 
of  CakUl,  48  Mich.  616 ;  recognizances, — State  v.  Peyton,  32 
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Mo.  App.  522 ;  Inmn  v.  State,  10  Neb.  325 ;  indemnity  bonds, — 
Woodman  v.  Calkins,  13  Mont  363;  attachment  bonds, — 
Adams  v,  Kellogg,  63  Mich.  105 ;  and  appeal  bonds, — Webster 
V.  Wailes,  35  Fla.  267 ;  Harrison  v.  Bank,  3  J.  J.  Marsh,  (Ky.) 
375;  Lindsay  v.  Price,  33  Tex.  280;  Johnson  v.  Johnson,  31 
Ohio  St.  131. 

The  bond  in  this  case  was  not  delivered  contrary  to  in- 
structions and,  so  far  as  this  record  discloses,  was  intended 
to  be  delivered  in  just  the  form  in  which  it  now  appears. 
It  was,  therefore,  valid  and  enforceable  and  of  the  same  legal 
effect  as  if  it  had  been  signed  by  the  appellant,  the  principal 
obligor. 

It  met  the  requirements  of  the  statute,  and  should  be 
held  sufScient.  What  is  said  in  Novak  v,  Pi^lick,  120  Iowa 
286,  does  not  run  counter  to  the  rules  here  announced;  but 
rather  is  confirmatory  of  them.  That  cause  was  decided  on 
the  theory  that  according  to  the  understanding  of  the  parties 
the  bond  was  to  be  signed  by  the  principal  obligor  before 
delivery  to  the  obligee,  of  which  fact  the  obligee  had  notice 
from  the  face  of  the  instrument  itself.  Here  there  is  no  such 
contention.  There  is  nothing  on  the  face  of  the  instrument 
or  in  the  attendant  circumstances  to  indicate  that  anyone  else 
was  to  sign  the  instrument.  The  bond  does  not  name  any- 
one as  principal,  and  it  is  a  clear  undertaking  to  pay  what- 
ever amount  was  legally  adjudged  against  Melloon,  during 
the  further  progress  of  the  case. 

It  could  undoubtedly  have  been  enforced  against  the 
sureties  without  joining  Melloon,  and  the  amount  of  the  judg- 
ment obtained  against  Melloon  would  be  conclusive  against 
both  him  and  his  sureties;  and  if  they  paid  the  judgment, 
they  would  be  entitled  to  recover  against  him,  by  simply 
producing  their  bond  showing  that  they  were  sureties  for 
the  payment  of  the  judgment.  We  agree  with  the  trial  court 
in  its  conclusion,  and  the  judgment  must  be,  and  it  ii 
Affirm4^d, 

Ladd,  Gatnor  and  Salinger,  JJ.,  concur. 
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John  T.  Qoss,  Appellant,  v.  J.  J.  Lanin  et  al.,  Appellees. 

JOINT  ADVEMTUBES:  Blglita,  I>ati68  and  BaepoiiBilillity  of  Par- 
1  tidpants — ^Evidence  Beviewed.  As  preliminary  to  a  queation  of 
fact,  the  rights,  duties  and  responsibility  of  those  embarking  in 
joint  adventures  are  stated  generally,  and  thereupon  evidence 
reviewed  and  held  insufficient  to  show  that  plaintiff  and  defend- 
ants ever  entered  into  a  joint  adventure  (or  partnership)  for 
the  promotion  and  construction  of  a  railway,  and  consequently 
there  was  no  occasion  for  the  court  to  consider  what  the  duties 
would  have  been  had  such  relationship  existed. 

Appeal  from  Chickasaw  District  Court. — Hon.  A.  N.  Hobson, 

Judge. 

Friday,  April  9,  1915. 

Action  for  an  accounting.  Opinion  states  the  facts. — 
Ajfirmed. 

P.  H.  PatUsen  and  E.  A.  Morling,  for  appellant. 

J.  W.  Sandusky,  Smith  &  O'Connor,  M.  E.  Oeiser,  Clary 
dk  Condon,  and  B.  Feyerbend,  for  appellees. 

Gaynor,  J. — This  is  an  action  in  equity  for  an  account- 
ing. The  first  petition  filed  was  based  upon  the  claim  that  the 
plaintiff  and  defendants  were  a  co-partnership  for  the  pur- 
pose of  promoting  a  railroad  in  the  state  of  Texas.  An  amend- 
ment was  filed  to  this  petition  after  some  of  the  evidence  had 
been  taken,  and  this  amendment  seems  to  base  a  right  for  an 
accounting  upon  the  theory  that  these  parties  had  entered 
into  an  agreement  for  a  joint  adventure  for  the  construction 
of  a  railroad  in  the  state  of  Texas,  or  if  not  a  joint  adventure, 
an  employment  of  agency  was  created  and  agreed  to  between 
the  plaintiff  and  the  defendants. 

The  plaintiff  claims  that,  by  his  own  efforts  and  elxpendi- 
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ture  of  time  and  money,  he  had  acquired  information  touch- 
ing the  expediency  and  feasibility  of  constructing  a  railroad 
in  the  state  of  Texas  between  certain  points ;  that  he  invited 
the  defendant  Lanin,  to  assist  him;  that  Lanin  accepted  the 
invitation  and  that  they  were  to  share  the  fruits  of  the  enter- 
prise together;  that  they  afterwards  employed  Springer  in 
the  matter  and  he  also  accepted  and  entered  into  the  enter- 
prise to  assist  in  the  prosecution  of  it;  that  the  three  were 
to  share  the  profits  of  the  enterprise;  that  the  expenses  of 
the  parties  in  the  enterprise  should  be  mutually  shared,  or 
paid  out  of  such  enterprise;  that  there  was,  at  that  time,  a 
general  demand  for  a  railroad  connecting  the  towns  of  Ster- 
ling City,  Carlsbad  and  Water  Valley  in  the  counties  of 
Sterling  and  Tom  Green,  and  it  is  claimed  by  the  plaintiff 
that  the  inhabitants  of  these  communities  to  be  served  by 
this  railroad  were  willing  to  pay  large  sums  in  aiding  the 
construction,  and  were  willing  to  furnish  a  right  of  way  free 
of  cost ;  that  all  this,  plaintiff  had  discovered  before  he  came 
in  contact  with  these  other  parties ;  that  he  had  made  a  per- 
sonal investigation  of  the  situation  at  his  own  cost  and  ex- 
pense, and  had  interviewed  the  leading  and  influential  citi- 
zens of  that  community,  from  whom  he  had  secured  promises 
of  aid  in  donations  and  free  right  of  way;  that  thereafter, 
it  was  verbally  agreed  between  the  plaintiff  and  the  defend- 
ant Lanin  that  they  would  undertake  to  promote  the  con- 
struction of  the  railroad  and  that  they  would  unite  their 
services  and  efforts  in  such  enterprise ;  that  they  would  jointly 
visit  the  territory  and  would  proceed  at  once  to  make 
definite  arrangements  for  procuring  the  right  of  way  and  the 
bonuses  for  the  construction  of  the  railroad;  that,  in  pur- 
suance of  such  agreement,  plaintiff  and  Lanin  visited  the 
territory  and  attempted  to  make  arrangements  with  the  citi- 
zens of  Carlsbad  and  Sterling  City  for  the  payment  of  certain 
bonuses,  and  for  certain  rights  of  way  for  the  contemplated 
road;  that,  in  pursuance  of  said  arrangements  they  visited 
said  towns,  but  were  unable  to  secure  favorable  recognition 
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from  the  citizens  of  San  Angelo,  a  town  to  be  affected  by  the 
road,  and  the  matter  was  temporarily  dr(q[>ped;  that,  after- 
wards, the  plaintiff  visited  the  community  and  revived  the 
interest  in  the  road  and  obtained  favorable  assarance  from 
the  citizens,  and  got  an  agreement  from  them  that  if  he  and 
his  associates  would  construct  a  railway,  they  would  pay  a 
bonus,  together  with  the  right  of  way;  that  plaintiff  returned 
and  visited  Lanin  again,  and  they  jointly  renewed  their  efforts 
and  procured  certain  agreements  from  the  citizens  looking 
towards  the  construction  of  the  road ;  that,  by  the  terms  of  the 
agreements  so  made  orally  with  the  citizens,  a  rig^t  of  way 
was  to  be  furnished,  and  a  cash  bonus  paid  when  trains  were 
in  operation  upon  the  road;  that,  thereafter,  it  was  jointly 
agreed  between  plaintiff  and  Lanin  that  in  order  to  prosecute 
the  enterprise  it  was  desirable  to  take  in  the  other  defendant, 
W.  J.  Springer,  and  he  was  accordingly  taken  in,  and  he  be- 
came associated  with  the  plaintiff  and  Lanin  in  the  promotion 
and  construction  of  the  road,  and  it  was  jointly  agreed  be- 
tween the  three  that  they  would  undertake  to  promote  the 
construction  and  that  they  would  use  their  services  and  efforts 
to  that  end,  and  would  proceed  at  once  to  make  definite 
arrangements  for  carrying  out  the  enterprise,  which  was  ac- 
cordingly done;  that  plaintiff  thereafter  procured  all  neces- 
sary information  with  reference  to  the  building  of  the  grade, 
and  laid  such  information  before  the  defendants;  that  the 
information  which  plaintiff  acquired  looking  to  the  building 
of  this  road  was  through  his  own  effort  and  the  expenditure 
of  his  money ;  that  thereafter  Lanin  and  Springer  conceived 
the    fraudulent   purpose    of   excluding   the    plaintiff    from 
further  participation  in  the  enterprise,  and  of  appropriating 
to  themselves  the  business  and  fruits  of  the  enterprise,  and 
thereafter  proceeded  on  their  own  account  to  negotiate  with 
a  certain  railway  company  to  sell  to  it  their  interest  and  rights 
in  the  enterprise,  and  to  that  end  associated  with  themselves 
the  defendant,  Shaffer,  without  the  knowledge  or  consent  of 
the  plaintiff,  and  did,  thereafter,  sell  and  transfer  all  the 
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rights  and  interests  acquired  in  the  construction  of  the  road, 
but  concealed  from  the  plaintiff  the  amount  received  therefor, 
but  the  plaintiff  alleges  they  realized  large  profits,  not  less 
than  $30,000.00 ;  that  plaintiff  has  received  nothing  from  said 
enterprise;  that  he  expended  in  all  the  sum  of  $370.00  of 
his  own  money  in  connection  therewith.  Plaintiff  says  that 
there  was  never  any  express  agreement  between  the  plaintiff 
and  the  defendants,  Lanin  and  Springer,  as  to  the  proportion 
in  which  the  plaintiff  and  the  defendants  should  share  the 
profits  of  said  enterprise,  but  alleges  that  they  were  co-ad- 
venturers therein,  and  that  the  plaintiff  is  entitled  to  payment 
of  his  expenses,  and  to  an  undivided  one-third  interest  of 
the  profits  arising  therefrom,  and  asks  that  any  share  that 
Shaffer  may  have  in  the  enterprise  be  paid  from  the  portion 
that  would  otherwise  go  to  Lanin  and  Springer. 

Defendant  Shaffer  filed  first  a  general  denial.  Lanin  and 
Springer  answered,  denying  every  allegation  of  plaintiff's 
petition  in  so  far  as  he  seeks  to  fix  a  liability  on  these  defend- 
ants for  an  accounting.  Shaffer  filed  an  amendment  to  his 
answer,  disclaiming  any  knowledge  of  plaintiff's  interest  in 
the  adventure  previous  to  the  time  the  deal  was  consummated ; 
denies  that  he  had  any  knowledge  of  plaintiff's  connection 
with  the  matter  prior  to  entering  into  the  partnership  with 
the  other  defendants.  Says  that  he  would  not  have  entered 
into  it  if  he  had  known  of  plaintiff's  claim;  that  he  expended 
money  and  time  in  pursuit  of  the  purpose,  and  further  says 
that,  if  plaintiff  had  any  interest  in  it,  he  permitted  the 
defendants  to  go  on  and  form  a  partnership  with  him  and 
to  control  the  enterprise,  with  the  apparent  right  to  dispose 
of  the  alleged  interest  of  the  plaintiff;  that  in  May,  1909, 
he  formed  a  partnership  with  the  other  defendants  for  the 
promoting  and  building  of  the  railroad,  without  any  knowl- 
edge of  any  interest  of  the  plaintiff  therein ;  that  the  plaintiff 
knew  that  this  defendant  was  expending  time  and  money 
in  the  prosecution  of  the  said  enterprise,  and  in  no  way  noti- 


Apr.  1915]  Goss  v.  Lanin.  61 

fied  this  defendant  of  any  alleged  rights  or  claims  which  he 
had  thereto,  and  says  that  he  is  now  estopped. 

Upon  the  issues  thus  tendered,  the  cause  was  tried  to 
the  court  and  judgment  and  decree  entered  for  the  defend- 
ants, dismissing  plaintiff's  petition.  From  this,  plaintiff 
appeals. 

The  appellant's  first  contention  is  that 
*  TCHM :  rigbte.    Lanin  and  Springer  sustained  fiduciary  rela- 

duties  and  re- 

sponsibinty  of    tiouships  to  him,  in  that  they  were  co-adven- 
rcfiewS.  turers  or  co-partners  with  and  joint  promot- 

ers with  him  in  the  enterprise  here  under 
consideration.    This  is  a  question  of  fact. 

So  far  as  this  controversy  is  concerned,  it  is  immaterial 
whether  we  treat  the  parties  as  co-adventurers  or  as  co-part- 
ners. In  either  event,  each  would  be  the  agent  of  the  other. 
While  it  is  true  that,  at  common  law,  co-adventurers  in  an 
enterprise  were  recognized  in  courts  only  when  the  element  of 
partnerdiip  was  disclosed,  and  upon  proof  of  the  essentials 
of  a  partnership,  this  is  not  the  law  at  the  present  time ;  and, 
although  courts  in  modem  times  do  not  treat  a  joint  venture 
as  identical  with  a  partnership,  it  is  so  similar  in  its  nature 
and  in  the  contractual  relationships  created  by  such  adven- 
ture that  the  rights  as  between  themselves  are  governed  prac- 
tically by  the  same  rules  that  govern  partnerships.  As  some 
of  the  courts  hold,  while  a  partnership  is  ordinarily  formed 
for  the  transaction  of  general  business  of  a  particular  kind, 
a  joint  adventure,  as  a  rule,  relates  to  the  single  transaction, 
although  it  may  comprehend  a  business  to  be  continued  for 
a  period  of  years.  See  McCreery  v.  Orcen,  38  ]\Iich.  172; 
Aldertim  v.  WUUams,  102  N.  W.  (Mich.)  753;  Knapp  v. 
HanUy,  108  Mo.  App.  353  (83  S.  W.  1005) ;  Felbel  v.  Kahn, 
29  N.  Y.  App.  Div.  270 ;  Derickson  v.  Whitney,  6  Gray  (Mass.) 
248;  Field  v.  Woodmancy,  10  Cush.  (Mass.)  427;  O'Hara  v. 
Barman,  14  N.  Y.  App.  Div.  167 ;  Bradley  v.  Wolff,  40  Misc. 
(N.  Y.)  592  (83  N.  Y.  Supp.  13). 

In  a  joint  venture,  as  in  a  partnership,  fiduciary  rela- 
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tions  are  creiited  between  the  parties  entering  into  the  enter- 
prise. It  is  also  settled  by  authority  that,  as  to  joint  ven- 
tures^ if  no  date  is  fixed  by  the  contract  for  their  termination, 
the  agreement  remains  in  force  until  the  purpose  is  accom- 
plished, and  neither  party  can  end  it  at  will  by  notice  or 
otherwise.  Green  v.  Higham,  161  Mo.  333  (61  S.  W.  798) ; 
HubbeU  v,  Buhler,  43  Hun.  (N.  Y.)  82. 

It  is  also  held  by  authority  that,  where  the  undertaking 
involved  in  the  adventure  is  based  upon  certain  estimates 
which  require  expenditure  of  money  and  time,  and  it  after- 
wards develops  that  without  fault  of  either  party  more  money 
and  time  were  required  than  contemplated,  to  render  the 
enterprise  successful,  either  party  may  withdraw  from  the 
adventure  without  becoming  liable  to  the  other.  See  Hart  v. 
McDonald,  28  So.  169. 

These  principles  are  somewhat  summarized  in  23  Cyc. 
at  page  455,  3d  subdivision  of  a  treatise  on  joint  adventures, 
in  which  it  is  said:  '* Persons  united  for  a  common  purpose 
must  be  loyal  to  that  purpose  and  each  other.  None  may, 
without  the  consent  of  all  the  associates,  appropriate  to  his 
own  use  the  common  property,  or  by  any  dealing  therewith 
secure  an  unfair  advantage  over  those  interested  with  him. 
An  advantage  or  profit  secured  by  one  inures  to  the  benefit  of 
all.  He  must  account  for  a  profit  ...  on  a  sale  nego- 
tiated by  him  .  .  .  An  appropriation  of  the  common  prop- 
erty to  individual  use  constitutes  conversion,  or  creates  the 
relation  of  debtor  and  creditor  between  the  parties.  .  .  . 
Parties  to  a  joint  adventure  have  the  power  and  interest  of  a 
partner,  as  to  the  disposition  of  the  property.  *  A  majority 
vested  with  full  power  to  determine  the  scheme  for  the  dispo- 
sition of  the  common  property  becomes  the  agent  of  and  binds 
all  by  its  acts.** 

Where  services  are  to  be  rendered  by  one  party  to  the 
joint  adventure,  in  consideration  of  a  share  of  the  profits  of 
the  enterprise,  and  such  services  are  rendered,  he  is  entitled 
to  recover  the  value  of  such  services,  and  may  compel  an  ac- 
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counting  in  equity  to  that  end.  See  Matthews  v.  Kerfoot,  64 
HI.  App.  571 ;  Edsan  v.  Gates,  44  Mich.  253. 

Where  a  joint  venture  has  been  entered  into  by  mutual 
contract  of  the  parties,  each  party  must  perform  the  services 
which  the  contract  requires  of  him  to  be  performed,  and  if 
he  fails,  he  is  chargeable  with  the  expenses  incurred  in  em- 
ploying others  to  perform  the  services,  to  be  deducted  from 
his  share  of  the  profits.  See  Dow  v.  Darragh,  48  N.  T.  Super. 
Ct.  138. 

It  is  also  held  that  one  who  fails  or  refuses  to  contribute 
toward  the  adventure  before  any  part  of  the  undertaking  is 
accomplished  cannot  claim  any  interest  in  the  profits  derived 
therefrom,  or  in  the  property  subsequently  acquired  by  his 
associate  individually  and  with  his  own  funds.  Yeager's  Ap- 
peal, 100  Pa.  St.  88;  MMer  v.  Butterfield,  79  Cal.  62,  21 
Pac.  543. 

It  is  apparent  that,  if  plaintiff's  contention  is  true,  if  we 
can  find  support  for  his  contention  in  this  record  and  can 
say  from  it  that  the  plaintiff  and  the  defendants,  Lanin  and 
Springer,  entered  into  a  joint  adventure,  looking  to  the  con- 
struction of  this  road,  with  the  understanding  that  the  adven- 
ture should  be  carried  forward  by  them  jointly  and  that  each 
should  share  in  the  profits,  and  that  such  adventure  was  under- 
taken by  them,  then  each  became  bound  to  the  exercise  of  the 
best  faith  in  the  promotion  of  the  enterprise;  that  fiduciary 
relations  were  created  by  the  contract,  which  neither  party 
could  repudiate  without  the  consent  of  the  other,  or  without 
proof  of  an  abandonment  of  the  enterprise  by  the  other.  One 
party  to  the  enterprise  cannot  abandon  the  enterprise  for 
the  others  though  he  may  abandon  it  for  himself. 

It  is  true  that,  if  the  record  discloses  that  the  plaintiff 
acquired  all  the  information  relating  to  the  enterprise,  and 
in  confidence  conveyed  such  information  to  Lanin  and 
Springer,  with  a  view  of  securing  their  efforts  in  a  joint  enter- 
prise with  himself  in  the  building  of  the  road,  and  that  they 
entered  with  him  into  such  enterprise,  they  would  be  disquali- 
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fied  to  acquire  interests  which  would  be  antagonistic  to  the 
plaintiff,  or  which  would  hinder  him  in  accomplishing  the 
object  for  which  he  imparted  such  information.  See  Trice  v. 
Comstock,  121  Fed.  620 ;  Pkyfe  v.  Wardell,  5  Paige  Ch.,  268 ; 
O'NeiU  V.  Oiero,  113  Pac.  614. 

This  brings  us  to  the  record  before  us  to  inquire  and 
determine  therefrom  whether  or  not  Lanin,  Springer  and  the 
plaintiff  did  enter  into  a  joint  venture  looking  to  the  con- 
struction of  this  road.  Until  this  be  found  in  plaintiff's  favor, 
until  it  affirmatively  appears  that  these  parties  entered  into 
a  joint  enterprise  substantially  as  alleged  by  the  plaintiff, 
there  is  no  occasion  for  us  to  consider  what  the  duties  would 
be  had  such  relationship  existed.  The  duties  which  the  plain- 
tiff claims  these  parties  owe  to  him  rest  entirely  upon  the 
initial  proposition  that  they  were  engaged  in  a  joint  enter- 
prise with  him  in  the  promotion  of  this  road. 

It  is  true  that  it  is  not  necessary  that  there  should  be  a 
specific  formal  agreement  to  enter  into  a  joint  enterprise, 
or  that  the  interests  of  the  parties  should  be  definitely  settled 
in  such  agreement,  or  that  there  should  be  a  formal  agree- 
ment as  to  sharing  in  the  profits.  If  there  be  a  joint  enter- 
prise proven,  either  by  direct  evidence  of  a  mutual  agreement 
to  that  end  or  by  proof  of  facts  and  circumstances  from  which 
it  is  made  to  appear  that  such  enterprise  was  in  fact  entered 
into,  the  law  fixes  their  rights.  See  Jackson  v.  Hooper,  76  N.  J. 
Eq.  185  (74  Atl.  130) ;  Jones  v.  Walker,  101  N.  Y.  Supp.  22; 
Ross  V.  WiUett,  27  N.  Y.  Supp.  785  (76  Hun.  211),  in  which 
it  is  held,  in  substance,  that  a  joint  venture  may  exist  where 
persons  embark  in  an  undertaking  without  entering  on  the 
prosecution  of  the  business  as  partners  strictly,  but  engage 
in  a  common  enterprise  for  a  mutual  benefit  and  have  a  right 
to  demand  and  expect  from  their  associates  good  faith  in 
all  that  relates  to  their  common  interest.  It  is  a  sort  of  a 
limited  partnership  as  to  its  scope  and  duration,  and  is 
governed  by  the  same  rules  as  partnerships.  See  Nebraska 
Power  Co.  v.  Koemg,  reported  in  139  N.  W.  (Nebr.)  839. 
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As  supporting  the  proposition  that,  where  parties  are 
shown  to  have  been  engaged  as  co-adventurers  in  a  joint 
enterprise,  fiduciary  relationships  exist,  and  that  each  party 
is  bound  to  the  best  faith,  and  that  each  acts  for  the  other 
the  same  as  in  eases  of  strict  partnership,  see,  in  addition 
to  the  above  cases,  Bispham  Equity,  Section  93 ;  Trice  v.  Com- 
stock,  121  Fed.  620  (61  L.  B.  A.  176) ;  Nebraska  Power  Co. 
v.  Koemg,  supra;  Orumley  v.  Webb,  44  Mo.  444  (100  Am. 
Dec.  304) ;  Rose  v.  Hayden  (Kans.)  10  Pac.  554;  Walker  v. 
Bruce,  97  Pac.  (Colo.)  250. 

Plaintiff,  in  his  petition  touching  the  alleged  joint  en- 
terprise or  adventure,  alleges  that  he  visited  the  territory 
in  question  in  February,  1909,  in  the  prosecution  of  his  per- 
sonal business,  and  there  discovered  that  there  were  several 
thriving  towns  in  the  counties  of  Sterling  and  Tom  Oreen, 
which  were  wholly  without  railroads ;  that  there  was  a  press- 
ing demand  for  railroads  conne<;ting  the  towns  of  Sterling 
City,  Q&rlsbad  and  Water  Valley  with  San  Angelo,  a  station 
on  the  A.  T.  &  S.  F.  Bailroad ;  that  the  citizens  who  would 
be  benefited  by  the  construction  of  such  road  were  willing 
to  pay  large  sums  in  aid  of  such  construction,  and  were 
willing  to  furnish  rights  of  way  free  of  cost,  and  that  such 
line  of  road  would  be  desirable  and  profitable  property,  and 
that  the  promotion  and  building  would  be  a  profitable  enter- 
prise. That  he  thereupon  visited  and  communicated  with 
many  influential  citizens  and  secured  from  them  a  promise  in 
the  form  6{  cash  donations  and  free  rights  of  way ;  that  there- 
upon he  orally  promised  the  citizens  that  he  would  take  up 
with  hi»  associates  the  matter  of  constructing  the  road  between 
said  towns  and  would  procure  such  associates  to  visit  said 
community,  with  a  view  of  entering  into  definite  arrangements 
for  the  building  of  the  road ;  that  on  or  about  the  15th  day 
of  March,  1909,  in  pursuance  of  the  foregoing  understand- 
ing with  the  citizens,  he  interviewed  these  defendants,  Lanin 
and  Springer,  and  informed  them  of  the  conditions  and  of 

the  enterprise  in  which  he  desired  to  embark,  and  verbally 
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notified  Lamn  and  Springer  to  associate  themselves  with 
him  in  the  prosecution  of  the  enterprise ;  that  they  verbally 
agreed  with  him  that  they  would  jointly  undertake  with  him 
to  promote  the  construction  of  the  road,  and  that  they  would 
unite  their  services  and  efforts  in  such  enterprise,  and  that 
they  would  jointly  visit  the  territory  and  would  proceed  at 
once  to  make  definite  arrangements  for  procuring  the  rights 
of  way  and  the  bonuses ;  that,  in  pursuance  of  such  arrange- 
ments, plaintiff  and  defendants,  Lanin  and  Springer,  visited 
such  community,  but  were  unable  to  procure  favorable  con- 
sideration of  their  proposition  to  build,  and  the  matter  was 
temporarily  dropped;  that  later,  in  April,  1909,  plaintiff 
visited  the  territory  alone  and  revived  the  interest  in  the 
enterprise.  He  returned  to  Iowa,  invited  Lanin  and  Springer 
to  join  him,  and  thereupon  it  was  verbally  agreed  between 
them  that  they  would  jointly  renew  their  efforts  in  the  pro- 
motion of  the  enterprise  and  would  again  visit  the  territory ; 
that  in  pursuance  of  such  later  arrangement  they  all  visited 
the'  territory  and  did  procure  definite  oral  agreement  from 
the  citizens  to  donate  cash  to  the  enterprise  to  the  amount 
of  $118,000.00,  and  further  donated  a  right  of  way ;  that  this 
was  procured  by  the  joint  efforts  of  plaintiff  and  defendants, 
Lanin  and  Springer;  that  by  the  terms  of  said  donation, 
the  right  of  way  was  to  be  furnished  immediately  and  the 
cash  bonuses  were  to  be  paid  when  trains  were  in  operation 
upon  the  road;  that  later  this  oral  agreement  was  reduced 
to  writing.  Thereupon,  it  was  verbally  agreed  between  the 
plaintiff  and  Lanin  and  Springer  that  they  would  interview 
the  managing  officers  of  the  A.  T.  &  S.-  P.  Ry.  Co.  They  did 
visit  said  officials  and  then  it  was  agreed  between  plaintiff 
and  Lanin  and  Springer  that  they  would  undertake  to  ar- 
range for  the  construction  of  the  grade;  that,  in  pursuance 
of  such  agreement,  plaintiff  investigated  fiuid  procured  infor- 
mation with  reference  to  the  building  of  the  grade,  and  that 
such  information  was  laid  before  the  defendants,  Lanin  and 
Springer;  that  there  was  never  any  express  agreement  be- 
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tween  the  plaintiff  and  the  defendants,  Lanin  and  Springer, 
as  to  the  proportion  in  which  the  plaintiff  and  said  defend- 
ants should  share  the  profits  of  the  enterprise,  but  alleges 
thaty  by  reason  of  the  premises  aforesaid,  they  became  and 
were  co-adventurers  in  such  enterprise. 

The  plaintiff,  in  an  amendment  to  his  petition,  alleges 
that  it  was  the  understanding  and  agreement  between  them 
that  their  expenses  and  the  expenses  of  all  the  parties  in  the 
prosecution  of  the  enterprise  should  be  mutually  shared  or 
paid  out  of  the  proceeds  of  the  enterprise;  that  up  to  the 
time  that  Lanin  and  Springer  conceived  the  fraudulent  pur- 
pose of  excluding  the  plaintiff  from  further  participation 
in  the  enterprise,  they  were  acting  as  the  agents  of  the  plain- 
tiff, as  well  as  of  the  three  jointly,  in  the  prosecution  of  the' 
enterprise,  and  so  held  themselves  out  to  the  plaintiff,  and  so 
conducted  themselves  as  to  lead  the  plaintiff  to  so  believe, 
and  the  plaintiff  did  believe  that  they  were  acting  for  and 
in  behalf  of  himself  as  well  as  themselves  in  the  joint  ven- 
ture ;  that  Lanin  and  Springer  betrayed  their  trust  and  ap- 
propriated to  themselves  the  plaintiff's  business,  and  the 
fruits  of  the  enterprise  and  of  his  labors  and  expenditures. 

It  appears  from  the  record  that  one  Gardner,  who  lived 
in  Waterloo,  Iowa,  owned,  or  had  an  option  on  a  large  tract 
of  land  to  be  beneficially  affected  by  the  construction  of  this 
road;  that  he  had  this  land  for  sale  in  the  market;  that  plain- 
tiff, John  T.  Goss,  E.  E.  Brady  and  G.  E.  Brebner  were  in 
the  real  estate  business  and  were  the  agents  of  Gardner  in 
the  disposition  of  this  land,  and  were  selling  it  for  him  on  a 
commission.  The  company  in  which  Mr.  Gardner  was  inter- 
ested was  known  as  the  National  Realty  Company.  It  appears 
that  in  February,  1909,  plaintiff,  Goss,  was  in  the  vicinity 
of  this  land  of  Gardner's  and  discovered  not  only  a  demand 
1)ut  a  necessity  for  a  road  such  as  he  says  was  contemplated 
in  the'  joint  venture,  and  plaintiff  says  that  Gardner  was 
interested  in  the  building  of  this  road  to  the  extent  that,  if 
the  road  was  built'  his  (Gardner's)  land  would  sell  much 
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easier.  Gardner's  interest  in  the  deal  seems  to  have  been 
to  that  extent  active,  and,  we  assume,  one  of  the  moving  causes 
of  Goss's  activity  at  that  time. 

There  can  be  no  question  from  this  record  that  Goss  at 
this  time  was  very  active  in  seeking  to  promote  the  build- 
ing of  this  road.  It  appears  that  he  talked  with  the  citizens 
of  Sterling  City  on  his  first  trip,  and  sought  to  interest  them 
in  the  building  of  a  road.  He  made,  however,  no  definite 
arrangements,  but  had  suggestions  of  bonuses  and  rights  of 
way.  He  interested  men  who  had  either  public  or  private 
interest  in  the  construction  of  this  road.  That  these  men 
with  whom  he  talked  desired  to  carry  out  this  enterprise  is 
apparent.  Goss  claims  that,  when  he  discovered  that  the 
people  of  the  community  were  anxious  for  a  road  and  were 
willing  to  contribute  something  to  its  building  up,  he  told 
them  that  he  knew  a  man  who  was  familiar  with  that  line  of 
work,  a  brother-in-law  of  his,  J.  J.  Lanin,  the  defendant 
herein,  and  that  he  would  bring  him  down,  and  told  them,  as 
he  says,  that  he  and  Mr.  Lanin  would  build  the  road  if  proper 
arrangements  for  bonus  and  right  of  way  could  be  made. 
This  was,  he  claims,  about  the  last  of  February,  or  the  Ist  of 
March,  1909.  He  claims  that  when  he  came  home  he  talked 
with  Lanin  about  it,  and  with  several  other  fellows  around 
Waterloo  and  New  Hampton ;  that  Lanin  and  he  were,  at  that 
time,  working  land  business  together.  He  claims  that,  on  or 
about  the  15th  day  of  March,  1909,  they  started  from  New 
Hampton  in  a  private  car  with  Mr.  Brady,  Mr.  Gardner  and 
Mr.  Brebner.  He  says  that  the  occasion  of  their  going  down 
at  that  time  was  that  they  had  a  party  of  land  seekers  who 
were  going  down  to  look  over  the  country,  possibly  to  buy 
land.  Gardner  furnished  the  private  car.  Gardner  was  in- 
terested in  the  land  down  there.  He  was  making  up  a  party 
of  land  seekers.  This  is  the  first  time  Lanin  went  down.  He 
introduced  Lanin  as  a  promoter  and  builder  of  railroads. 
Lanin  was  his  brother-in-law.  He  told  them  that  Lanin 
was  there  to  enter  into  a  deal  to  build  this  road;  and  he 
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talked  with  many  people  who  were  interested  in  the  eon- 
straction  of  the  road.    Had  public  meetings.     Called  at  the 
banks  and  tried  to  interest  the  bankers.    Got  a  promise  from 
certain  parties  to  contribute  certain  sums  to  the  enterprise. 
After  Lanin  had  examined  the  matter  and  had  been  con- 
spicuously introduced  as  railroad  promoter  and  builder,  he 
was  greatly  pleased  and  said  the  thing  to  do  was  to  go  back 
home  and  organize  and  come  down  again  and  meet  the  clubs. 
Lanin  thought  it  would  be  advisable  to  go  home,  consult  an 
attorney  and  come  down  and  meet  these  people  and  get 
them  to  make  definite  offers  of  bonus  and  then  the  road 
might  be  built.     They  figured  on  the  cost  of  building  the 
road,  the  cost  per  mile  to  grade,  what  the  steel  would  cost, 
etc.     After  they  got  home,  they  decided  to  go  down  again. 
Arranged  to  have  a  Mr.  Sullivan  of  Waterloo  to  go  along 
with  them  to  take  care  of  the  legal  side  of  the  question.    On 
this  trip  Mr.  Gardner  also  went.     Sullivan  was  Gardner's 
attorney.    They  had  meetings  with  the  citizens.    The  people 
were  not  prepared  to  make  a  proposition.    They  had  not  taken 
any  action  with  reference  to  that,  but  expressed  themselves 
as  willing  to  do  the  right  thing.    ^'I  asked  them  for  a  fixed 
bonus  of  $100,000.00.  * '    This  was  at  San  Angelo.    He  claims 
that  they  had  definite  assurance  from  the  other  towns,  but  the 
committee  of  San  Angelo  turned  the  proposition  down.    When 
they  returned  from  this  trip,  he  claims  there  was  some  talk 
about  interesting  the  Santa  Fe  Road  in  the  enterprise,  and 
about  putting  the  proposition  up  to  Mr.  Ripley,  the  president 
of  the  road.    At  this  time,  there  had  been  some  talk  about 
bringing  in  W.  J.  Springer.    Lanin  suggested  this,  and  Lanin 
suggested  that  Springer  would  be  the  man  to  send  to  Chicago 
to  interview  Mr.  Ripley.    He  said,  '* I  afterwards  met  Springer 
and  talked  the  matter  over  with  him  and  explained  it  in 
detail.    Talked  about  the  matter  of  going  to  see  Ripley.     I 
didn't  know  Ripley  at  all.    Only  knew  he  was  president  of 
the  Santa  Fe.    We  all  agreed  that  Springer  should  be  taken 
in."  Springer  first  required  that  his  expenses  be  paid  to  Chi- 
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cago.  He  said  that  if  he  took  hold  it  was  necessary  that  he 
have  his  expenses  advanced,  but  plaintiff  claims  that  he  told 
Springer  that  he  wouldn't  advance  any  expenses.  Brady 
was  present  at  this  conversation.  Springer  went  to  Chicago 
and  after  he  returned,  he  took  up  the  proposition  with  ref- 
erence to  his  meeting  with  Bipley.  He  said  it  was  favorable. 
**When  Springer  returned,  Mr.  Brady,  ^Ir.  Gardner,  Mr. 
Lanin  and  myself  were  present  with  Springer,  together  with 
Mr.  Brebner.  This  was  about  May  8, 1909.  The  proposition  to 
Ripley  was,  that  they  would  put  in  the  road  bed  and  turn  it 
over  complete  and  that  Ripley  was  favorable  to  the  purchasing 
of  it,"  It  seems  that  none  of  the  parties  had  any  money  to  be 
invested  in  the  enterprise  except  Gardner,  and  Gardner  was 
not  willing  to  put  any  money  in.  They  talked  about  financ- 
ing the  road,  that  it  was  necessary  to  get  $18,000.00  or 
$20,000.00  to  go  ahead  with  the  deal,  to  put  in  the  road  bed ; 
that  it  would  be  necessary  that  they  interest  outside  capital 
in  order  to  go  on ;  that  they  consulted  with  several  capitalists. 
He  claims  that  he  also  met  a  man  by  the  name  of  Elsie,  a  large 
contractor,  and  made  a  proposition  to  him  to  put  on  the 
grade.  He  says  that  he  explained  to  Elsie  that  he  should 
be  taken  in  as  a  partner  on  the  bonus  money,  or,  in  other 
words,  that  he  would  get  $50,000.00  for  putting  the  grade  on ; 
that  this  would  come  out  of  the  bonus  money,  and  then  on  the 
profits,  he  would  be  in  on  that  too.  He  said,  **  After  this,  I 
wrote  to  Mr.  Lanin  at  Devils  Lake,  North  Dakota,  and  I  ex- 
plained the  audience  with  Elsie  and  told  him  that  Elsie  was 
willing  to  go  in  if  we  could  show  him  that  Ripley  would  do 
his  part,  and  asked  him  to  come  and  see  me  and  we  would 
arrange  with  Elsie.  The  next  I  heard  of  this  proposition 
was  when  I  was  down  at  Sterling  City  and  saw  Lanin, 
Springer,  and  Shaffer  there  on  this  road  deal." 

Goss  further  testified  in  substance  that  on  the  6th  day 
of  May,  1909,  Lanin  wrote  him  a  letter  in  which  he  said  that 
he  had  taken  the  railroad  matter  up  with  Springer,  and  that 
Springer  said  that  if  Gardner  wants  to  put  up  $20,000.00,  he 
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will  get  it  back  when  the  line  is  finished ;  that  he  thinks  that 
Gardner's  land  will  sell  at  a  much  better  price,  and  that  he 
won't  lose  anything;  that  his  expenses  will  have  to  be  paid 
from  here  and  back;  that  he  said  that  he  had  i^oken  with 
Springer  about  plaintiff's  proposition,  and  that  he  thought 
it  was  all  right  and  to  go  ahead ;  that  he  would  go  to  E.  C. 
and  see  StiUwell,  if  the  President  of  the  Santa  Fe  would  an- 
swer his  letters,  and  then  stated,  **Now  if  you  can  get  Gardner 
to  do  this,  we  will  go  ahead  and  put  this  deal  through,  and 
then  we  all  can  make  some  money.  If  not,  we  might  just  as 
well  drop  it ;  that  Springer  was  the  only  man  that  could  handle 
the  deal  and  make  it  a  winner,  and  that  he  would  suit  Gard- 
ner and  yourself  and  Brady.  It  is  up  to  you  (meaning  Goss), 
to  see  whether  this  goes  through  or  not  Tou  started  it. 
Keep  the  people  in  Texas  on  the  string  anyway.  Telegraph 
Graham  and  see  what  he  has  to  say.  Tell  him  we  are  going 
back  to  put  through  the  road.  See  Mr.  G^urdner  and  tell 
him  all  we  want  is  enough  to  get  a  start.  We  must  know  at 
once.    I  got  Brady's  message." 

Goss  says,  "When  I  received  this  letter  from  Lanin  in 
which  he  asked  Gardner  to  put  up  $20,000.00,  I  talked  with 
Gardner  about  it.  He  wasn't  inclined  to  go  into  the  deal  if 
we  turned  down  Mr.  Sullivan.  He  said  nothing  about  his 
ability  to  produce  the  money.  I  took  up  the  matter  of  assist- 
ing in  promoting  this  enterprise  with  a  contractor  at  Marshall- 
town.     This  was  about  the  24th  of  May." 

On  cross-examination,  he  stated,  ''It  was  in  the  early 
part  of  May  I  made  definite  arrangements  with  Lanin  and 
Springer  to  put  that  project  through  down  there.  We  then 
made  a  definite  arrangement  that  we  would  go  in  to- 
gether and  put  this  enterprise  through.  The  first  I  knew 
that  Shaffer  had  connection  with  the  enterprise  was  when 
I  saw  him  in  Texas  in  the  early  part  of  June.  I  saw  the 
other  two  defendants  there  also.  I  didn't  talk  with  Shaffer 
about  the  railroad  project  although  I  knew  what  the  three 
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were  there  for.  I  didn't  have  any  conversation  with  Shaflfer 
at  all.  Neither  myself,  Mr.  Lanin  or  Mr.  Springer  had  any 
means  at  the  time  to  construct  a  railroad  or  to  construct  the 
embankment  or  grade  of  a  road.  We  had  no  financial  means. 
The  last  time  I  was  in  Texas  with  Mr.  Lanin  was  in  April. 
At  that  time  Sullivan  and  Gardner  were  along.  During  these 
negotiations  I  talked  with  a  Mr.  Marsh  about  putting  some 
money  in.  I  assured  him  we  could  get  the  deal  through  if  we 
had  money  to  get  the  grade  started.  Mr.  Gardner  was  in- 
terested to  the  extent  that  he  wanted  to  see  the  railroad  built 
for  the  reason  that  it  would  give  his  prospective  buyers  to 
understand  that  they  would  have  a  railroad  close  to  the  land. 
He  had  the  exclusive  option  on  the  land.  He  had  a  lot  to  say 
about  spending  money  trying  to  sell.  Mr.  Gardner  was  very 
anxious  that  this  railroad  be  built  and  encouraged  me  to  go 
ahead  and  do  what  I  could  and  informed  me  that  if  I  wanted 
any  help  he  would  lend  me  all  the  assistance  possible.  My 
connection  with  Mr.  Gardner  was  that  I  was  soliciting  buyers 
for  his  Texas  land,  and  in  the  event  of  sales  I  was  to  get  a 
commission." 

Brady  testified  for  the  plaintiff:  *'Mr.  Goss  went  to 
New  Hampton  and  met  Mr.  Lanin.  He  was  soliciting  land 
over  there,  getting  buyers  for  Texas.  I  didn't  meet  Lanin 
until  I  met  him  in  Texas.  This  was  sometime  in  March.  On 
the  train  that  took  us  down  there  was  Mr.  Goss,  and  his 
brother,  several  others  from  New  Hampton,  myself,  Mr. 
Gardner  and  Mr.  Brebner.  I  went  to  New  Hampton  with 
Mr.  Goss.  It  was  sometime  in  May.  Mr.  Lanin  said  to  me  and 
Mr.  Goss  that  they  wanted  expense  money  to  carry  on  this,  to 
pay  their  expenses  for  going  down  to  Texas  and  looking  after 
promoting  this  road.  Mr.  Goss  said,  there  was  nothing  doing 
in  any  way  of  expense  money.  Lanin  said  he  had  a  talk  with 
Springer  about  the  railroad  matter.  On  that  'day  I  also  met 
Springer  in  his  ofiice.  Both  Lanin  and  Goss  were  there. 
There  was  conversation  at  the  time  in  regard  to  this  railroad 
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propofiition.  Mr.  Goss  made  the  proposition  to  Mr.  Springer 
in  regard  to  somebody's  building  this  road.  Mr.  Springer 
stated  that  there  was  an  attorney  who  was  a  good  friend  of 
his,  and  he  could  get  a  hearing  with  Mr.  Bipley,  the  president 
of  the  Santa  Fe.  Springer  went  to  Chicago  and  after  he  re- 
turned he  said  he  had  met  Ripley.  Had  a  nice  interview  and 
Ripley  said  that  if  they  got  the  right  kind  of  contract  in 
Texas  that  he  would  equip  the  road  with  steel  and  ties 
and  put  on  a  train.  There  was  talk  about  raising  money  to 
finance  it.  Some  talk  about  getting  Gardner  to  put  in  the 
money.  There  was  some  talk  about  interesting  a  railroad 
contractor  in  the  enterprise." 

Most  of  Brady's  testimony  appears  to  be  what  Goss  told 
him. 

Brebner,  called  for  the  plaintiff,  testified  substantially 
the  same  as  Goss  and  Brady  to  the  effect  that  Goss  had  visited 
Texas  and  the  vicinity  of  the  proposed  road  some  time  before 
March,  1909,  and  came  back  enthusiastic  over  the  proposition 
to  put  in  a  road.  He  mentioned  several  parties  who  he 
thought  might  be  interested,  but  in  different  ways.  He  men- 
tioned his  brother-in-law,  Lanin,  a  good  man  to  promote,  and 
one  Marsh,  a  good  man  who  might  finance  it.  ''At  this  time 
X  had  not  met  Lanin.  In  March  we  took  a  trip  to  Texas.  In 
the  party  were  Goss,  Lanin,  Brady,  Gardner  and  myself. 
We  were  taking  land  buyers  into  Texas.  That  is,  the  National 
Realty  Company  was  taking  land  buyers  to  Texas.  When  we 
got  there,  Goss  introduced  Lanin  to  several  parties.  Mr. 
Lknin  was  represented  as  being  a  railroad  promoter,  and  it 
was  represented  that  he  was  there  for  the  purpose  of  inter- 
viewing parties  with  that  purpose  in  view.  When  we  got 
ready  to  return,  Qosa  wanted  Lanin  to  remain,  but  Lanin 
wouldn't  remain  without  Goss.  Goss  then  remained.  I  heard 
conversations  a'fter  that  in  the  office  of  the  National  Realty 
Company.  I  heard  conversations  with  relation  to  this  road 
matter.     The  conversation  was  between  Mr.  Goss  and  Mr. 
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Lanin,  Mr.  Springer,  Mr.  Gardner  and  Mr.  Brady.  The  talk 
was  that  the  railroad  could  be  put  through  but  the  principal 
obsta^de  in  the  way  was  that  of  financing  it.  I  commenced 
working  for  the  National  Realty  Company  in  1908,  as  general 
office  man,  keeping  the  books,  etc.  When  I  went  down  to 
Texas  in  1909,  I  went  for  the  National  Realty  Company. 
Most  of  the  persons  who  went  were  prospective  land  buyers." 

Sullivan  testified  for  the  plaintiff  that  the  first  time  he 
met  Lanin  was  on  the  trip  to  Texas  in  March;  that  it  was 
understood  that  Lanin  was  to  pose  as  a  railroad  builder  and 
contractor.  ^ 

It  was  understood  that  each  one  was  to  be  lined  up  for 
a  part.  Lanin  was  to  be  the  man  who  was  to  look  over  the 
ground  for  the  purpose  of  taking  the  contract  for  building 
the  road.  The  people  down  there  understood  that  Goss  was  to 
bring  some  people  to  build  this  road,  provided  the  proper 
bonuses  could  be  had.  A  public  meeting  was  called.  Lanin 
made  a  statement  which  created  trouble.  He  said  that  he 
had  nothing  to  say,  no  statement  to  make  because  the  people 
wouldn't  be  able  to  fulfill  their  contract.  After  the  thing 
got  quieted  down,  Sullivan  made  a  speech  explaining  Lanin 's 
attitude,  and  saying  that  Lanin  meant  by  what  he  said  that 
he  couldn't  make  any  statement  until  a  definite  proposition 
was  made  by  the  citizens.  "I  was  taken  down  there  for  the 
purpose  of  addressing  these  meetings,  and  for  the  purpose 
of  looking  over  the  situation,  and  was  given  an  opportunity, 
if  desired,  of  becoming  one  of  the  promoters.  Goss  gave  me 
my  ticket  for  transportation." 

Gardner,  called  for  the  plaintiff,  testified:  *'Mr.  Sullivan 
was  asked  to  go  down  on  this  trip  in  March  by  Mr.  (Joss  and 
myself.  I  was  interested  in  seeing  it  go  through.  They  were 
asking  me  to  put  up  some  money  in  order  to  assist  them,  I 
objected  to  Mr.  Springer's  taking  Mr.  Sullivan's  place.  I 
was  always  interested  in  seeing  the  road  go  through  as  it 
would  enhance  the  value  of  our  land.    I  did  not  know  as  to 
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wheUier  I  had  any  interest  in  the  bnsineSB  profits  that  there 
might  be  from  promoting  it.  I  thought  if  there  was  a  profit 
in  it)  we  would  all  participate.  There  was  some  conversation 
early  in  this  deal  in  which  Mr.  Springer  wanted  me  to  ad- 
vance $500.00  as  a  fee.  That  was  talked  over.  My  under- 
standing was,  that  it  was  a  retainer  fee.  They  wanted  that 
as  retainer  before  he  began.  Mr.  Goss  talked  with  me  about 
advancing  $500.00  and  if  I  recall,  Mr.  Lanin  was  present. 
I  am  quite  sure  there  was  some  question  made  of  a  $500.00 
fee  when  Lanin  and  Goss  were  present.  That  was  at  the  time 
there  was  talk  of  taking  Springer  in.  That  was  the  time  Lanin 
was  trying  to  get  Springer  into  the  deal.  This  was  before 
Springer  went  to  Chicago." 

It  will  be  noticed  from  all  this  testimony  that  in  nearly 
every  conversation  referred  to  by  the  witnesses,  Gardner, 
Brady  and  Qoas  were  present,  sometimes  Brebner  and  some- 
times Sullivan;  that  all  these  parties,  in  one  capacity  or  an- 
other, represent  the  National  Realty  Company;  that  the  Na- 
tional Realty  Gcmpany  were  the  owners  or  had  options  on 
large  tracts  of  land  to  be  affected  by  the  proposed  railway. 
The  apparent  interest  of  Brady  and  Gardner  and  Sullivan, 
and  we  think  Goss,  was  to  secure  the  building  of  this  railway 
for  the  purpose  of  enhancing  the  value  of  the  real  estate  con- 
trolled by  Gardner  as  the  representative  of  said  company; 
that  Goss  was  interested  in  the  sale  of  this  land,  as  was  also 
Brady ;  that  the  building  of  a  railroad  would  have  the  effect 
of  making  these  lands  more  valuable,  more  marketable,  and, 
therefore,  bring  a  benefit  to  these  promoters. 

In  viewing  the  situation  as  presented  by  the  plaintiff's 
testimony,  we  must  look  at  it  from  the  standpoint  of  the'  prob- 
able motive  which  prompted  the  interest  and  activities  of 
these  parties;  the  purpose  they  had  in  view  in  what  they  did 
and  what  they  said;  the  end  that  they  had  in  mind  in  the 
prmnotion  of  this  road.  Each  of  these  parties  had  the  same 
knowledge  of  the  conditions  existing  there,  and  of  the  advan- 
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tages  to  be  derived  by  themselves  and  the  citizens  from  the 
construction  of  a  road  at  the  contemplated  point.  All  took 
an  active  part  in  an  effort  to  secure  someone  who  would 
assume  the  responsibility  and  the  hazards  attending  such  an 
enterprise.  None  of  these  parties,  however,  were  willing  to 
contribute  any  financial  aid  to  the  success  of  the  enterprise. 
Gardner,  while  he  desired  the  road,  evidently  did  not  feel 
confident  that  there  would  be  profit  to  the  investors  in  such 
an  enterprise.  Goss  was  in  close  touch  with  Gardner.  He 
knew  Gardner's  mind  and  Gardner's  purpose.  He  was  work- 
ing for  Gardner's  interest.  This  is  shown  by  his  own  testi- 
mony. They  sought  to  interest  many  parties  other  than 
these  two  defendants  in  this  enterprise.  Nothing  definite  came 
of  any  of  the  interviews,  and  no  financial  aid  for  the  enter- 
prise was  secured  by  any  one  of  these  parties  at  any  time. 
They  were  asked  to  contribute  to  the  expense  of  investigating 
the  matter,  and  to  the  end  that  some  definite  contracts  and 
arrangements  might  be  made  to  insure  its  success.  This  was 
declined. 

It  is  not  claimed  by  any  witness  that  any  definite  ar- 
rangements were  made,  either  in  word  or  by  act,  between 
Lanin,  Springer  and  Goss,  that  they  should,  in  fact,  or  that 
they  had,  in  fact,  entered  into  a  joint  adventure  looking  to 
the  construction  of  this  road.  The  most  that  the  testimony 
reveals  on  this  point  is  an  assumption  on  the  part  of  Goss 
and  his  witnesses  that  such  an  arrangement  had  been  made. 
It  rested  on  no  substantial  basis  disclosed  by  the  evidence. 
The  most  that  can  be  claimed  is  that  there  was  talk  as  to 
investigating  the  feasibility  of  such  an  enterprise. 

The  plaintiff  claims  that  the  arrangement,  if  made  at  all, 
was  made  about  the  first  day  of  May,  1909,  soon  after  the 
meeting  with  Springer,  and  that  Springer's  trip  to  Chicago 
to  visit  Ripley  was  made  in  pursuance  of  the  contract  to  enter 
into  a  joint  adventure  and  looking  to  the  carrying  out  of 
such  adventure.  The  plaintiff  says  that  on  or  about  the  first 
day  of  May,  1909,  the  defendant  orally  represented  to  the 
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plaintiff  that,  in  order  to  prosecate  the  enterprise  successfully, 
it  would  be  desirable  to  invite  in  the  defendant  Wm.  J. 
Springer  to  be  associated  with  them  in  said  enterprise,  and  at 
the  special  instance  and  request  of  the  defendant  Lanin,  on 
or  about  said  date,  they  invited  Springer  into  the  enterprise 
and  to  become  associated  with  them  in  the  promotion  and 
construction  of  the  railroad,  and  that  the  defendant  Springer 
verbaUy  agreed  to  associate  himself  with  the  plaintiff  and 
the  defendant  Lanin  in  the  promotion  and  carrying  out  of 
said  enterprise,  and  it  was  verbally  agreed  that,  the  three 
would  jointly  unite  to  promote  the  construction  of  said  road, 
and  would  unite  their  services  and  efforts  to  that  end,  and 
would  proceed  at  once  to  make  definite  arrangements  for  the 
promotion  of  the  road.  Yet  plaintiff  claims  that  after  that 
he  invited  Elsie  in  and  promised  him  a  share  in  the  profits; 
that  he  invited  a  contractor  at  Marshalltown  to  come  in  and 
share  in  the  profits. 

On  the  24th  day  of  May,  the  plaintiff  wrote  to  the  de- 
fendant Lanin,  addressed  to  him  at  Devils  Lake,  North  Dakota, 
a  letter  in  which  he  said,  among  other  things,  **  Neither 
Springer  nor  Sullivan  are  anxious  to  go  into  the  deal  and 
take  any  chances.  Neither  of  them  want  their  names  men- 
tioned until  they  are  sure  it  is  a  go.  The  fact  is,  they  both 
want  someone  out  on  the  advance  line  to  take  the  blunt  of 
everything,  and  if  it  pans  out  all  right,  they  are  ready  to 
take  the  money  and  if  it  falls  through,  they  are  protected." 
From  which  it  is  apparent  that  at  that  time  the  plaintiff  did 
not  consider  that  definite  arrangements  had  been  made  be- 
tween himself,  Springer  and  Lanin  to  carry  on  the  joint 
enterprise  for  their  joint  benefit.  In  that  same  letter,  he 
mentions  Gardner  as  interested  in  the  deal  but  unwilling  to 
finance  it.  He  mentions  Brady  as  though  he  considered  Brady 
entitled  to  something  out  of  the  deal,  and  then  winds  up  his 
letter  by  saying,  **Now  there  is  no  use  talking,  I  propose  to 
be  in  on  this  money  business,  if  it  goes  through,  as  I  am  the 
man  who  got  this  going.    If  I  can  deal  with  the  contractor 
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(meaning  the  contractor  at  Marshalltown),  I  can  do  basinefla 
without  the  Santa  Fe  being  in  at  all." 

This  seems  to  be  the  last  transaction  or  communication 
that  Goss  ever  had  with  any  of  the  defendants,  or  with  a 
view  to  promote  the  project. 

It  appears  that  soon  after  this  letter  was  received  by 
Lanin,  he  received  a  telegram  from  Springer  and  returned 
to  Iowa,  and  for  the  first  time  found  that  Springer  had  secured 
Shaffer,  the  other  defendant,  to  finance  the  deal ;  and,  on  the 
28th  day  of  May,  the  defendants  entered  into  an  agreement 
of  co-partnership  for  the  purpose  of  promoting  this  road. 
The  agreement  entered  into  was  in  writing.  It  defined  the 
object  and  purpose  for  which  they  associated  themselves  to- 
gether; assigned  to  each  a  definite  work  and  a  definite  posi- 
tion in  the  partnership;  that  all  contracts  entered  into,  all 
money  paid  to  carry  out  the  project,  should  be  approved  and 
concurred  in  by  all  the  parties.  Shaffer  agreed  to  finance 
the  deal  and  agreed  to  furnish  $20,000.00  in  the  event  satis- 
factory agreements  were  made  with  the  Santa  Fe  to  take  over 
the  road  when  completed. 

It  appears  that  no  definite  arrangements  had  been  made 
with  the  Santa  Fe  looking  to  that  end,  up  to  that  time.  After 
the  contract  was  entered  into.  Springer,  Shaffer  and  Lanin 
went  to  Texas  to  look  over  the  project  and  determine  the 
advisability  of  entering  into  the  prosecution  of  the  work ;  that 
while  down  there  they  met  the  plaintiff.  Plaintiff  was  intro- 
duced to  the  defendant,  Shaffer.  He  knew  what  they  were 
there'  for  and  made  no  objection  and  no  complaint.  They 
were  there  probably,  at  that  time,  about  two  weeks.  Shaffer 
advanced  all  the  expense  money. 

There  is  evidence  that,  when  Springer  was  first  ap- 
proached with  this  proposition,  he  said  that  he  would  not  go 
into  it  with  those  other  parties,  and  wouldn't  go  to  Texas 
for  them  or  with  them,  unless  there  was  $500.00  put  up  to 
cover  the  expenses.  There  is  evidence  of  the  fact  that  Springer 
said,  at  the  time  that  he  was  approached  with  this  proposition, 
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that  he  wouldn't  go  into  the  proposition  of  promoting  the 
road  there  at  aU  nntil  he  had  gone  to  Texas  and  investigated 
the  situation,  and  that  he  wouldn't  go  and  do  this  unless 
his  expenses  were  first  secured.  There  is  evidence  that  the 
plaintiff  never  mentioned  to  Springer  anything  touching  his 
attempted  relationship  with  Elsie,  or  the  contractor  at  Mar- 
shaQtown. 

'  There'  is  evidence  that,  when  Springer  said  that  he  would 
not  go  to  Texas  to  investigate  the  matter  unless  his  expenses 
were  paid,  it  was  understood  then  that  Brady  and  GtoB&  would 
furnish  the  money ;  that  they  never  sent  the  money ;  that  the 
plaintiff,  after  the  conversation  with  Brady,  said,  ''We  cannot 
raise  the  money.  The  deal  is  off,"  and  Lanin  said,  "All 
right,  I  am  going  to  North  Dakota,"  and  he  went. 

There  is  evidence  that  Springer  never  receded  from  his 
position  and  statement  that  he  would  not  go  on  and  investigate 
the  matter  or  engage  in  an  investigation  until  expense  money 
was  advanced.  There  is  evidence  that  no  definite  agreements 
were  made  either  for  rights  of  way  or  bonuses  with  any  of 
the  parties  in  Texas,  interested  in  the  construction  of  the  road, 
at  any  time  prior  to  the  organization  of  the  defendants' 
partnership. 

There  is  no  evidence  that  the  plaintiff  or  anyone  asso- 
ciated with  him,  prior  to  the  organization  of  the  defendants' 
partnership,  ever  made  any  definite  arrangements  with  the 
citizens  or  committees  in  Texas  interested  in  this  road,  looking 
to  its  construction.  There  is  evidence  that  plaintiff  never 
contributed  anythii^  of  his  own  to  the  financial  support  of 
the  venture;  that  no  one  was  procured  by  the  plaintiff  to 
give  the  v^ture  financial  support.  There  is  no  evidence  that 
he  did,  there  is  substantive  evidence  that  he  did  not,  seek  to 
assist,  by  his  own  efforts,  or  by  the  contribution  of  financial 
support,  the  perfecting  of  the  deal  in  securing  contracts  and 
rights  of  way ;  that  although  he  knew  that  the  defendants  were 
engaged  in  that  enterprise  in  Texas,  he  made  no  offer  to  assist 
and  made  no  complaint  of  their  attitude.    After  the  deal  was 
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consummated,  he  procured  Mr.  Sullivan,  the  attorney,  to  write 
Lanin  touching  his  (Gtoss's)  interest  in  the  deal.  There  is 
no  doubt  that  this  letter  was  written  at  the  instigation  of 
Gk)6S,  although  he  disclaimed  the  attitude  in  which  the  letter 
places  him.    The  letter  is  as  follows  • 

**  Waterloo,  Iowa,  Oct.  2, 1909.  Mr.  John  Goss  and  Jean 
Brady  of  this  City  have  placed  their  claim  of  $5,000.00  against 
you  with  me  with  instructions  to  commence  suit  upon  the  same. 
They  advise  me  that  they  had  an  understanding  with  you 
that  you  were'  to  pay  the  $5,000.00  for  their  services  in  the 
promotion  in  the  line  of  railway  from  San  Angelo,  Texas,  to 
Sterling  City,  and  they  advise  me  that  you  have  failed  to  pay 
the  same  according  to  your  contract,  and  unless  you  forward 
me  draft  for  this  amount,  I  will  commence  suit  for  collection 
of  same. 

''I  also  hold  a  claim  myself  for  $700.00  for  legal  services 
against  you  in  assisting  in  the  promotion  of  this  railway  and 
assisting  in  getting  bonus  subscription  in  San  Angelo,  Water 
Valley,  Sterling  City  and  Karlsbath.  Kindly  also  forward 
me  draft  for  $700.00  to  cover  amount  of  my  bill  for  services. 
Please  give  this  matter  your  prompt  attention  and  save  costs. ' ' 

This  letter  would  indicate  the  mental  attitude  of  Goss 
towards  the  proposition,  as  he  understood  it,  at  the  time  this 
letter  was  written;  and  it  is  apparent  that  he  did  not  then 
consider  himself  as  a  joint  promoter  or  as  a  co-partner  of 
these  defendants.  It  seems  that  he  then  thought  that  he  was 
entitled  to  compensation  for  the  services  which  he  rendered, 
in  connection  with  Gardner,  Brady,  Brebner  and  Sullivan,  in 
their  early  visits  to  Texas,  in  which  they  sought,  by  their 
individual  efforts,  jointly  to  create  a  sentiment  in  favor  of 
the  construction  of  this  road;  for  Sullivan,  who  evidently 
understood  Lanin 's  connection  with  the  enterprise  and  who 
aided  him  in  the  work  in  Texas,  also  made  claim  for  $700.00 
for  services  rendered  in  getting  bonus  subscriptions. 

It  is  true  that,  if  we  accept  the  theory  now  advanced  by 
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the  plaintiff,  this  is  not  a  fair  construction  of  the  meaning 
of  the  letter;  but  we  cannot  escape  from  the  conclusion,  from 
a  reading  of  this  whole  record,  that  it  was  never  Qoss's  pur- 
pose to  place  himself  in  a  position  where  he  would  be  finan- 
cially responsible  for  any  failure  that  might  attend  the  enter- 
prise. He  seemed  to  occupy  the  position  in  which  he  said 
in  his  letter  of  May  24th,  he  found  Springer — **He  wants 
someone  on  the  advance  line  to  take  the  blunt  of  everything, 
and  if  it  pans  out  aU  right,  he  is  ready  to  take  the  money, 
and  if  it  falls  through,  he  is  protected."  His  theory  seems  to 
have  been  that  he  proposed  to  be  in  on  the  money  business  if 
it  goes  through,  but  didn't  propose  to  bind  himself  to  any 
financial  obligations. 

Much  of  the  testimony  in  this  record  consists  of  conclu- 
sions rather  than  facts ;  statements  made  based  upon  no  per- 
sonal knowledge  of  the  facts  stated ;  conclusions  drawn  from 
inferences  as  to  the  existence  of  facts>  rather  than  from  a 
knowledge  of  the  existence  of  facts. 

We  are  satisfied,  from  the  whole  record,  that  there  was 
no  co-partnership  between  the  plaintiff  and  Lanin  and 
Springer,  and  we  are  further  satisfied  that  they  never  entered 
into  a  contract  for  a  joint  adventure  in  the  enterprise ;  that 
plaintiff  has  no  standing  in  court,  either  as  a  co-partner  or 
as  one  engaged  in  a  joint  enterprise ;  that  he  played  a  waiting 
game,  if,  peradventure,  he  ever  had  in  his  mind  at  the  time 
the  thought  of  reaping  profits  from  the  joint  venture.  His 
whole  conduct  is  inconsistent  with  the  theory  upon  which  he 
predicates  a  right  to  recover  in  this  suit.  ''Heads  I  win,  and 
tails  you  lose.*' 

We  find  no  relief  for  the  plaintiff  in  this  record  and  concur 
in  the  conclusion  reached  by  the  trial  judge.  The  case  is, 
therefore, — Affirmed. 

Deemeb,  C.  J.,  Ladd  and  Saukgeb,  JJ.,  concur. 
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I.  P.  Hatch  et  al.,  Appellants,  v.  Boabd  of  Supervisors  et  al., 

Appellees. 

ISVIDENOE:    Hearsay — General  Bule  Applied.    Hearsay  evidence  is 

1  incompetent  to  establish  any  specific  fact  which  is,  in  its  nature, 
susceptible  of  being  proved  by  witnesses  who  speak  from  their 
own  knowledge. 

PRINCIPLE  APPLIED:  The  inquiry  before  the  court  was 
whether  a  wife  had  consented  to  the  establishment  of  a  highway 
through  her  land.  A  witness  was  permitted  to  testify  that  he 
had  had  a  talk  with  the  husband,  and  that  the  husband  had  told 
him  that  when  he,  the  husband,  signed  the  petition,  his  wife  was 
present  and  heard  the  talk  wherein  certain  promises  were  made 
by  ttie  one  circulating  the  petition.    Held,  incompetent. 

HIOHWATJB:    Oanaezit  Petition— Ownership  of  Land — Competency  of 

2  Evidence.  Where  the  record  title  to  lands  was  in  the  wife,  and 
it  was  sought  to  show  that  the  husband  who  had  signed  the  peti- 
tion for  a  consent  highway  was  in  fact  the  owner,  held  improper, 
in  the  effort  to  show  his  ownership,  to  receive  evidence  that  the 
husband  had  given  in  the  land  for  assessment  as  the  property  of 
the  wife,  but  stated  that  the  real  truth  was  that  he  was  the 
owner,  because  (a)  incompetent  generally,  (b)  incompetent  to 
show  ownership,  and  (c)  the  proceeding  being  certiorari,  involv- 
ing whether  the  petition  bore  the  signatures  of  the  owners  of 
land  as  required  by  statute,  the  court  could  not  try  out  the  ques- 
tion whether  someone  other  than  the  record  owner  was  the  owner 
of  such  land. 

CBBTIOBABI:      Betom — Supplementary    Testimony-— Purpose    for 

3  Which  Admissible — ^Highways.  Certiorari  does  not  act  as  an 
appeal  wherein  cases  may  be  tried  de  novo,  but  testimony  beyond 
the  return,  though  not  offered  before  the  lower  tribunal,  may,  on 
the  hearing,  supplement  the  return,  but  such  testimony  must  bear 
on  the  one  narrow  question,  to  wit:  Did  the  lower  tribunal  act 
in  excess  of  its  jurisdiction  or  otherwise  illegally  f 

HIOHWAT8:    By  Consent — ''Written"  Consent — ^What  Constitutes. 

4  Sec.  1512,  Code  1897,  provides  for  the  establishment  of  highways 
without  the  appointment  of  a  commissioner  'Mf  the  written  con- 
sent of  the  owners  of  land  to  be  used  for  that  purpose  is  first 
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filed  in  the  auditor's  office."  To  meet  this  statute,  tlie  owner's 
name  most  appear  upon  the  petition.  In  other  words,  the  peti- 
tion must  be  so  complete  that  the  board  of  supervisors  can  deter- 
mine therefrom  that  it  has  the  written  consent  of  such  owners 
without  resorting  to  oral  evidence, 

PBINCtPLE  APPLIED:  One  Anna  Blum  owned  the  land, 
part  of  which  would  be  taken  for  the  proposed  highway.  When 
she  was  asked  to  sign  the  petition,  her  husband  was  present,  and 
she  said,  "Let  him  sign  it  and  it  is  all  right."  She  then  handed 
the  petition  to  her  husband  and  in  substance  said, '  *  Tou  can  sign 
it  for  me;  it  will  be  all  right."  Whereupon  the  husband  signed 
his  own  name.  Held,  the  written  name  of  the  husband  was  proof 
of  no  more  than  oral  consent  by  the  wife  and  was  insufficient. 

Appeal  from  Lyon  District  Court, — ^Hon.  Wiluah  Hutch- 
inson, Judge. 

Friday,  April  9,  1915. 

Certiorari  to  review  the  legality  of  the  establiidiment  of 
a  highway.  The  district  court  dismissed  the  petition,  and 
plaintiffs  appeal. — Reversed. 

8,  D.  Biniker,  for  appellants. 

Simon  Fisher,  County  Attorney,  for  appellees. 

Salinger,  J. — ^Before  the  board  of  supervisors,  this  was 
a  proceeding  to  establish  a  consent  highway  under  the  pro- 
visions of  Sec.  1512  of  the  Code,  which  provides  that  such 
road  may  be  established,  '4f  the  written  consent  of  all  the 
owners  of  the  land  to  be  used  for  that  purpose  be  first  filed 
in  the  auditor's  oflSce.*'  One  Anna  Blum  was  such  owner, 
and  her  name  does  not  appear  on  the  petition  filed  with  the 
auditor.    It  does  bear  the  signature  of  her  husband. 

The  writ  of  certiorari  may  be  granted  where  it  is  alleged 
that  the  tribunal  below  exceeded  its  proper  jurisdiction,  or 
is  otherwise  acting  illegally.    Code,  Sec.  4154. 

In  determining  whether  the  district  court  held  rightly 
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that  the  board  had  not  exceeded  its  proper  jurisdiction,  and 
had  not  otherwise  acted  illegally,  we  have  for  solution  the 
following  ultimate  questions: 

1.  Did  the  district  court  err  in  receiving  testimony  addi- 
tional to  the  return  ? 

2.  Can  it  be  shown  on  the  certiorari  hearing  that  the 
petition  was  materially  altered  without  consent  of  the  signers, 
and  if  it  can,  what  is  the  effect  of  such  testimony  t 

3.  May  it  be  shown,  aside  from  the  return,  that  some 
landowner  did  not  give  written  consent? 

4.  Did  the  testimony  admitted  establish  such  written 
consent  t 

I.  Before  we  are  concerned  with  the  effect  of  some  of 
the  testimony  taken  against  objection,  we  must  dispose  of  its 
admissibility. 

One  Anna  Blum  was  the  record  owner  of  land  which 
would  be  used  if  the  establishment  of  the  consent  highway  in 
controversy  was  not  annulled.  It  became  a  controlling  ques- 
tion on  the  hearing  in  district  court  whether  the  owner  of 
that  land  had  given  written  consent  to  such  establishment. 
To  support  the  contention  that  such  consent  was  given,  testi- 
mony was  offered  tending  to  show  (1)  that,  while  Anna  did 
not  sign,  her  husband,  who  signed  his  own  name  to  the  con- 
sent, was  in  truth  the  owner  of  said  land;  (2)  that  Anna 
directed  her  husband  to  sign  his  name  to  the  consent,  for 
which  it  is  claimed  that  it  amounts  to  written  consent  on  her 
part.  This  testimony  was  taken  over  objections,  which  are 
broad  enough  to  assert  that  (1)  the  court  should  not,  on  cer- 
tiorari, go  into  the  line  of  investigation  to  which  this  testi- 
mony was  addressed;  (2)  such  testimony  was  inadmissible, 
even  if  there  was  right  to  enter  upon  such  investigation  on 
proper  testimony;  (3)  if  it  be  assumed  such  testimony  was 
admissible  and  should  be  considered,  it  fails  to  establish  the 
written  consent  required. 

a.  Some  of  this  testimony  should  not  have  been  received 
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if  it  be  assumed  there  was  right  to  entertain  the  issue  upon 

1    eyidence  :         which  it  was  offered,  and  though  it  be  further 

eronfuie  ^^'     assumed  that  proper  oral  testimony  would 

applied.  j^^^^  ^j^^^^  admissible.     In  any  view,  it  was 

error  to  let  a  witness  say  the  husband  told  him  the  wife  was 
present  at  the  signing,  and  heard  certain  promises  then  made 
by  one  who  presented  the  consent  for  signature.  It  is  mani- 
festly incompetent. 

b.  And  so  of  testimony,  in  effect,  that  the  husband  gave 
in  the  land  to  the  assessor  as  the  property  of  the  wife,  but 
asserted  to  the  assessor  at  the  same  time  that  the  land  in 
2.  Highways:        truth  and  in  equity  belonged  to  the  husband. 
tiOTi't'owneJ?'      This  was  (1)  incompetent,  irrelevant  and  im- 
coiS)etency^of    material,  generally;.  (2)  on  a  hearing  on  cer- 
ence.  tiorari  involving  whether  the  board  had  a 

petition  bearing  the  signature  of  the  owner  of  certain  lands, 
the  court  could  not  try  out  whether  someone  other  than  the 
record  owner  was  the  owner  of  such  land;  (3)  giving  in  land 
for  assessment  as  belonging  to  one's  wife  and  statements  of 
the  husband  to  the  assessor  that  such  land  belonged  to  the 
husband  is  not  competent  evidence  that  the  husband  owns 
the  land.    It  is  strongly  to  be  doubted  if  it  would  be  compe- 
tent evidence  of  his  ownership  had  he  given  the  land  in  as 
being  his.    Adams  v,  Hickox,  55  Iowa  632;  H etch's  case,  95 
Iowa  at  761 ;  96  Iowa  at  100;  Albright's  case,  103  Iowa  at  105. 
II.  There  was  testimony  which,  it  may  be  conceded,  for 
8.  CEBTTORARi :       P^^^^  purposcs,  tends  to  show  that  the  wife 
Sementary*"       S^^®  Consent  to  the  establishment  of  this  high- 
pui^se^for        way,  and  to  evidence  such  consent,  directed 
7ibie^  hfgh-^      her  husband  to  sign  his  name  to  the  petition. 
'^'^''  No  such  testimony  was  adduced  before  the 

board,  and  that  question  does  not  seem  to  have  been  there 
mooted.  The  objections  made  are  sufficient  to  present  whether, 
this  being  so,  such  testimony  should  have  been  received  on  the 
hearing. 

Certiorari  is  tried  in  the  district  court,  primarily,  upon 
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the  return  made  to  it,  and  Code  4159  provides  that  if  that 
return  be  defective  the  court  may  order  a  further  return  and 
compel  same  by  attachment.  By  provision  of  Code  4160  the 
district  court  hears  the  matter  '*upon  the  record,  proceedings 
and  facts  as  certified,  and  such  other  testimony,  oral  or  writ- 
ten, as  either  party  may  introduce." 

Clearly  enough,  this  authorizes  the  introduction  of  such 
oral  testimony  as  either  party  may  elect,  in  addition  to  the 
record  and  the  facts  certified  by  return,  original  or  amended. 
But  it  does  not  say  to  what  such  testimony  may  be  addressed. 
We  are  satisfied  this  permits  no  more  than  the  addressing  of 
oral  testimony  to  the  question  whether  the  tribunal  in  review 
has  exceeded  its  jurisdiction,  or  otherwise  acted  illegally. 
We  cannot  hold  that  this  privilege  was  intended  to  be  broader 
than  this  without  disregarding  the  clear  intention  of  the  legis- 
lature, and  the  clear  and  continuous  pronouncements  of  the 
courts.  Of  what  use  is  the  statute  provision  that  a  return 
shall  be  made  certifying  what  occurred  below — of  what  use 
is  the  other  statute  provision  that  such  writ  may  be  ordered 
amended,  and  the  amendment  enforced  by  attachment — ^if  the 
parties  have  the  unlimited  right,  by  either  oral  or  written 
testimony,  to  furnish  the  proof  for  their  entire  case!  Of 
what  advantage  are  methods  for  bringing  before  the  district 
court  merely  what  occurred  below,  if  it  is  permitted  to  disre- 
gard all  that  occurred  there,  and  to  prove  the  case  as  though 
the  board  had  never  acted  f 

Another  statute  limits  review  to  exceeding  jurisdiction 
and  otherwise  acting  illegally.  Beginning  with  the  30th  Iowa, 
and  ending  in  the  155th,  and  dealing  with  it  in  a  great  many 
of  the  reports  between  the  two,  this  court  has  said,  in  every 
conceivable  way,  that  on  review  by  certiorari  no  inquiry  will 
be  made  whether  the  tribunal  in  review,  acting  within  its 
powers,  has  committed  error;  say,  for  instance,  in  passing 
upon  the  weight  and  effect  of  testimony. 

In  Trust  Co.  v.  District  Court,  149  Iowa,  at  70,  a  case 
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which  approves  the  rule  in  Tiedt's  case,  to  which  we  shall 
hereafter  refer,  it  is  said : 

''When  the  law  prescribes  proceedings  to  be  had  by  an 
officer  or  tribunal  in  cases  pending  before  them,  the  omission 
of  such  proceedings  is  in  violation  of  law,  and  the  court  or 
officer  omitting  them  would,  therefore,  act  illegally.  In  a 
word,  if  a  tribunal,  when  determining  matters  before  it  which 
are  within  its  jurisdiction,  proceeds  in  a  manner  contrary  to 
law,  it  acts  illegally,  but  if  a  discretion  is  conferred  upon  the 
inferior  tribunal,  its  exercise  cannot  be  illegal.  If  it  be 
clothed  with  authority  to  decide  upon  facts  submitted  to  it, 
the  decision  is  not  illegal,  whatever  it  may  be,  if  the  subject 
matter  and  the  parties  are  within  its  jurisdiction,  for  the  law 
entrusts  the  decision  to  the  discretion  of  the  tribunal." 

Of  what  efficacy  is  this  statute  declaration,  and  these  con- 
structions of  that  declaration,  if  on  such  hearing  testimony 
may  be  adduced  beyond  what  bears  upon  excess  of  jurisdiction 
or  illegal  act?  To  allow,  literally,  any  evidence  the  parties 
see  fit  to  put  in  simply  turns  the  review  on  certiorari  into  a 
trial  de  novo — something  which  it  is  surely  not  intended  to  be. 

When  Tiedt's  case,  61  Iowa,  at  336,  was  decided,  the 
statute  gave  even  greater  latitude  on  this  point  than  does  the 
present  one.    Yet  we  there  said : 

''This  provision  is  not  intended  to  extend  the  remedy 
so  that  inquiry  may  be  made  into  matters  other  than  the  jur- 
isdiction and  the  legality  of  the  proceedings  of  the  inferior 
court.  It  is  not  the  purpose  of  the  statute  to  change  the  office 
of  a  certiorari  so  that  it  will  operate  as  an  appeal,  wherein 
causes  may  be  tried  de  novo.  The  scope  of  the  remedy  is  not 
extended;  it  remains  restricted  to  questions  of  jurisdiction, 
and  the  regularity  of  the  proceedings  of  the  inferior  court. 
It  sometimes  happens  that  the  return  to  the  writ  of  certiorari 
fails  to  show  the  facts  whereon  the  jurisdiction  of  the  inferior 
court  is  based,  or  the  regularity  or  irregularity  of  the  forms 
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of  proceedings  brought  in  question.  That  all  the  facts  in- 
volved in  the  case  bearing  upon  the  issue  in  the  proceedings 
touching  the  jurisdiction  and  compliance  with  the  law  in  the 
case  reviewed  may  be  considered,  the  statute  last  cited  pro- 
vides for  the  introduction  of  evidence  other  than  the  return 
to  the  writ.*' 

On  a  fair  construction  of  all  statutes  in  pari  materia 
and  the  various  interpretations  of  them,  it  is  manifest  that 
the  only  testimony  other  than  the  return  which  may  be  intro- 
duced is  such  as  bears  upon  the  narrow  question  whether  the 
board  acted  in  excess  of  its  jurisdiction,  or  otherwise  acted 
illegally.  On  this  point,  the  testimony  is  admissible  whether 
it  is  furnished  by  the  original  return  and  amended  return, 
or  oral  testimony.  We  therefore  hold  that,  in  so  far  as  the 
objections  made  raise  the  point  that  no  oral  testimony  is  admis- 
sible on  certiorari,  unless  it  speaks  to  a  question  which  was 
mooted  below,  and  in  so  far  as  they  assert  that  the  district 
court  may  not  make  an  original  and  independent  investigation 
on  any  subject,  the  objections  are  not  tenable.  And  we  think 
it  was  competent  for  these  defendants  to  prove,  if  they  could, 
by  oral  testimony,  if  they  so  elected,  anything  that  tends  to 
show  that  the  petition  contains  the  required  written  consent. 
To  enter  upon  that  issue  is  an  inquiry  into  the  jurisdiction  of 
the  board,  and  hence  a  permissible  inquiry,  and  one  which  the 
statute  contemplates  in  permitting  oral  testimony  to  be 
adduced. 

III.  Code  Sec.  1512  provides  roads  may 
by  consent':       be  established  '*if  the  written  consent  of  all 

"written"  con- 

■^nt :  what        the  owners  of  the  land  to  be  used  for  that 

constitutes. 

^^       purpose  be  first  filed  in  the  auditor's  office." 
What  amounts  to  such  ** written  consent!" 

Over  apt  objections,  the  defendants  were  allowed  to  show, 
in  effect,  that  this  petition  was  presented  to  Anna  Blum; 
that  her  husband  was  present  at  the  time;  that  Anna  was 
asked  to  sign ;  that  she  did  not  sign ;  that  the  wife  thereupon 
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said  ''let  him  (the  husband)  si^  it  and  it  is  all  right;"  that 
she  handed  it  to  the  husband,  and  ''says  he  could  sign  it  for 
her,  and  it  would  be  all  right"  Thereupon,  the  husband 
si£pied  his  own  name. 

That  this  competently  shows  the  wife  consented  to  the 
road  may  be  conceded.  There  is  no  objection,  in  principle, 
to  having  A  bound  upon  his  directing  B  to  sign  B's  name, 
and  declaring  that  such  signature  shall  be  deemed  the  act 
of  and  bind  A.  But  is  that  a  written  consent,  and  does  not 
the  statute  attach  as  controlling  importance  to  the  form  of 
consent  as  to  the  fact  of  consent?  Wherein,  in  substance, 
does  the  case  at  bar  differ  from  what  it  would  have  been  if 
neither  husband  nor  wife  had  signed  the  petition?  In  that 
case,  there  might  have  been  an  abundance  of  testimony  that 
the  wife  orally  consented  to  the  establishment,  but  it  would 
not  show  her  consent  in  writing:  no  writing  evidenced  her 
consent.  Without  oral  testimony,  how  did  the  signed  name 
of  the  husband  furnish  written  evidence  that  the  wife  was 
bound?  We  think  there  is  no  escaping  the  conclusion  that 
the  legislature  entertained  a  specific  purpose  here.  It  com- 
mands that  the  paper  presented  to  the  board  for  action  should 
show  without  aid  from  oral  evidence  that  the  abutting  owners 
consented.  Any  other  construction  lets  in  any  and  all  testi- 
mony that  tends  to  show  any  consent,  and  produces  the  very 
uncertainties  which  the  statute  attempted  to  avoid. 

A  wife's  signature  as  a  witness  to  a  contract  for  the  sale 
of  her  husband's  real  estate,  she  being  in  no  way  referred  to 
in  the  contract  as  a  party,  is  not  a  "written  consent"  to  the 
sale,  within  Rev.  Laws  1905,  Sec.  3648,  giving  a  wife  one- 
third  interest  in  all  real  estate  owned  by  her  husband,  to  the 
sale  of  which  she  has  not  consented  in  writing.  Stromme  v. 
Bieck,  107  Minn.  177,  119  N.  W.  948,  950. 

In  Raritan  v,  Veghte,  21  N.  J.  Eq.  463,  at  469-70,  "writ- 
ten consent"  was  required  from  adjoining  property  owners  to 
authorize  the  diversion  of  certain  waters  for  the  purpose  of 
raising  the  headgate  of  a  dam,  and  the  court  construed  such 
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phrase  to  mean  'Hhe  equivalent  to  a  deed  at  common  law,  to 
the  full  extent  of  the  interest  intended  to  be  secured." 

What  the  effect  would  be  if  the  name  Anna  Blum  ap 
peared  to  be  signed  to  the  petition  when,  in  fact,  it  had  been 
signed  for  her  by  another,  upon  her  direction,  we  have  no 
occasion  to  determine.  We  are,  however,  satisfied  and  we 
hold:  (1)  Where  the  name  of  the  owner  does  not  appear  on 
the  petition,  the  consent  is  not  written.  (2)  Evidence  that  the 
written  name  of  another  is  in  fact  the  consent  of  the  owner 
who  has  not  signed  is  proof  of  no  more  than  oral  consent. 
(3)  Written  consent  is  indispensable. 

IV.  In  view  of  the  result  reached  here,  there  is  no  occasion 
to  decide  whether,  in  view  of  the  fact  that  the  petition  waives 
damages  and  Anna  Blum  filed  a  claim  for  damages,  it  is 
proven  that  she  gave  the  direction  upon  which  defendants 
rely.  And  for  the  same  reason,  and  the  further  one  that  the 
road  seems  to  have  been  established  as  prayed  by  the  petition 
before  same  was  altered,  we  have  no  occasion  to  pass  upon 
the  effect  of  the  alteration. 

The  judgment  and  decree  below  must  be  and  is — Reversed. 

Deemer,  C.  J.,  Ladd  and  Gaynor,  JJ.,  concur. 


John  Kent  et  al.,  Appellees,  v.  City  of  Harlan  et  al., 

Appellants. 

MXJKIOIPAIi  OOBPOBATION'S:  Btreets— Hitching  Posts— Ingress 
1  and  Egress  to  Property— Nuisance.  Hitching  posts  in  publio 
streets,  while  not  a  nuisance  per  se,  may  be  such  in  fact.  In 
instant  case,  held,  hitching  posts  so  placed  as  to  interfere  with  the 
ingress  and  egress  of  parties  to  and  from  their  private  property 
were  a  nuisance  and  abatable  by  injunction. 

Appeal  from  Shelby  District  Court. — Hon.  0.  D.  Wheeler^ 

Judge. 
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Fbidily,  April  9, 1915. 

Action  to  enjoin  a  nuisance.  It  is  brought  against  the 
defendant  city  and  the  mayor  thereof  by  plaintiffs  as  prop- 
erty owners  who  claim  to  be  injured  in  their  property  by  the 
alleged  nuisance,  and  this  consists  in  the  maintenance  of  a 
rack  of  hitching  posts  in  front  of  such  property. — Affirmed. 

E.  8.  White,  for  appellees. 

Smith  dk  Ounderson,  for  appellants. 

Evans,  J. — The*  city  of  Harlan  contains  between  2,500 

and  3,000  people.  The  city  council  authorized  the  construction 

of  a  row  of  hitching  posts  upon  the  east  side  of  Eighth 

1    Municipal         Street.    This  is  a  north  and  south  street  and 

SSeSat"^*'"  •    is  located  one  block  west  of  the  principal  street 

poflte^^ingresB    Ai^d  the  public  squarc.     Hitching  posts  had 

prop^^T         been  theretofore  banished  from  the  public 

square  and  the  principal  street.  Other  places 
were  sought  as  suitable  for  such  purpose,  and  Eighth  Street 
was  selected.  This  street  has  an  ordinary  width  of  66  feet. 
On  the  east  it  abuts  upon  the  property  of  the  plaintiff  Hudson. 
This  property  is  a  livery  stable  and  is  built  up  to  the  lot  line. 
The  row  of  posts  runs  parallel  thereto  and  18  feet  therefrom. 
The  plaintiff  Hudson  contends  that  it  interferes  with  his 
ingress  and  egress  to  and  from  his  barn.  On  the'  opposite 
side  of  the  street,  is  the  residence  property  of  plaintiff  Kent, 
who  has  an  entrance  to  his  property  from  this  street  near  his 
north  line.  He  contends  that  the  use  of  the  street  for  hitch- 
ing post  purposes  will  interfere  with  his  ingress  and  egress 
to  and  from  his  lot.  At  the  north  and  rear  end  of  this  lot, 
is  a  public  alley  extending  east  and  west.  He  contends,  also, 
that  the  use  of  the  hitching  posts  will  interfere  with  his  use 
of  this  alley.  West  of  the  residence  of  Kent,  is  a  residence 
owned  by  the  plaintiff  Allen,  who  complains  of  the  obstruc- 
tion to  the  common  alley  caused  by  the  use  of  the  hitching 
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posts.  On  the  west  side  of  the  street,  Kent's  parking  contains 
a  number  of  shade  trees.  The  distance  from  the  hitching 
post  line  to  these  trees  is  37  feet.  A  wagon  equipped  with  a 
hayrack  will  occupy  about  30  feet  of  that  space.  This  would 
only  leave  7  feet  for  a  passage'  way.  Manifestly,  the  travel 
going  in  different  directions  could  not  pass  upon  such  a  nar- 
row strip.  Manifestly,  also,  this  would  tend  to  interfere  with 
the  ingress  and  egress  to  and  from  the  property  of  plaintiff 
Kent. 

We  have  held  that  hitching  posts  upon  a  street  author- 
ized by  the  proper  authorities  are  not  a  nuisance  per  se.  Lacy 
V,  City  of  Oskaloosa,  143  Iowa  704;  Smith  v.  Jefferson,  161 
Iowa  245. 

It  does  not  follow,  however,  that  they  may  not  be  a  nui- 
sance in  fact  under  the  facts  of  a  given  case.  If  a  nuisance 
in  fact,  no  authority  is  conferred  upon  the  city  to  maintain 
them  as  such. 

Whether  the  maintenance  of  these  hitching  posts  upon 
this  street  under  the  circumstances  herein  indicated  amounts 
to  a  nuisance,  and  whether  such  nuisance  injuriously  affects 
the  plaintiffs  as  distinguished  from  the  public  generally,  are 
questions  of  fact.  The  trial  court  found  in  the  affirmative 
upon  both  propositions.  By  agreement  of  the  parties,  the  trial 
judge  looked  over  the  ground,  which  was  obviously  a  conaid- 
erable  aid  in  the  application  of  the  evidence.  The  defendants 
put  in  evidence  a  photograph  of  the  street  and  this  is  before 
us.  This  indicates  a  rather  dilapidated  street  and  lends  some 
support  to  the  contention  of  appellants'  counsel,  viz:  ''That 
the  hitching  racks  if  placed  there  will  be  an  ornament  and 
lend  enchantment  to  the  situation."  The  photograph,  how- 
ever, was  doubtless  taken  without  notice  and  was  perhaps  a 
surprise  attack  upon  the  locality.  It  shows  some  broken  ve- 
hicles which  the  plaintiffs  claim  do  not  normally  belong  there. 
Be  that  as  it  may,  we  see  no  escape  from  the  conclusion  that 
this  rack  of  hitching  posts  does  interfere  with  the  ingress  and 
egress  of  the  parties  to  and  from  their  property,  and  espe- 
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cially  so  as  to  plaintiff  Kent.  We  are  disposed  to  place  con- 
siderable reliance  upon  the  findings  of  the  trial  judge,  and 
especially  so  in  view  of  his  better  advantage  in  the  observa- 
tion of  the  street  and  its  surroundings.  The  decree  entered 
below  must  therefore  be — Affirmed. 

Deemeb,  C.  J.,  Salinger  and  Preston,  JJ.,  concur. 


In  re  Estate  of  Loly  E.  Scholes. 

APPEAL  AND  EBBOB:     General  Denial  of  AppeUants'  Abstract — 

1  Fatuity  of  Presumption  as  to  Becord.  Appellee 's  general  denial 
of  appellants'  abstract  availeth  nothing  in  the  way  of  over- 
throwing the  presumption  that  sufficient  of  the  record  is  before 
the  court  to  enable  the  court  to  pass  on  the  questions  presented. 
(Sec.  4118,  Code  1897.) 

PRINCIPLE  APPLIED:  AppeUee  denied  that  appellants' 
abstract,  plus  appellee's  amendment,  contained  all  the  material 
evidence  upon  which  to  determine  the  case.  Appellee  also  made  a 
showing,  by  affidavit,  that  other  evidence  had  been  taken,  but 
the  nature  thereof  was  not  indicated.  Held,  the  general  denial 
availed  nothing  and  was  not  in  any  degree  helped  by  the  affidavit, 
and  the  above  presumption  would  be  indulged  in. 

EZE0UT0B8  AND  ADMINI8TBAT0BS:     Olalms— Praudnlent  Al- 

2  lowaace— Vacation  of.  The  allowance,  even  on  formal  hearing 
before  the  court,  of  claims  against  the  estate  of  the  dead,  is 
subject  to  special  and  distinctive  scrutiny  for  fraud  and  col- 
lusion. 

PRINCIPLE  APPLIED:  The  deceased  died  July  2d.  On  Sep- 
tember 2d  following,  a  daughter  was  appointed  executrix.  On 
the  day  of  her  appointment,  she  asked  the  court  to  appoint  a 
special  administrator  to  pass  on  a  claim  which  she  asserted  she 
had  against  the  estate.  Two  days  later,  she  filed  a  claim  against 
the  estate  for  $2,902.00  for  aUeged  services  in  caring  for  her  aged 
mother  during  the  twelve  years  preceding  her  death.  Two  days 
after  the  filing  of  the  claim,  the  clerk  of  the  court  was  appointed 
special  administrator.  He  was  not  an  attorney  and  made  at  best 
but  a  perfunctory  investigation  of  the  claim.  On  the  day  of  his 
appointment,  he  reported  to  the  court  that  he  believed  the  claim 
to  be  well  founded  but  did  not  wish  to  allow  the  same  without  the' 
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approval  of  the  court.  Later,  again,  on  the  same  day,  the  elaim- 
ant  appeared  before  the  eourt  by  her  attorneys,  along  with  the 
special  administrator  pro  se,  a  jury  was  waived  and  the  matter 
was  formally  tried  and  the  claim  allowed  in  full.  All  the  other 
sons  and  daughters  of  deceased  lived  outside  of  the  state,  and  at 
the  time  knew  nothing  of  the  appointment,  the  filing  of  the  claim, 
or  its  allowance.  On  timely  application  to  set  aside  the  allow- 
ance, it  appeared  that  the  claim  was  largely  erroneous,  unjust  and 
materially  and  intentionally  false.  Held,  the  allowance  should 
be  set  aside  for  fraud,  notwithstanding  the  formal  hearing. 

Appeal  from  Adair  District  Court. — Hon.  W.  H.  Fahby, 

Judge. 

Friday,  April  9,  1915. 

Appugation  to  set  aside  an  order  for  the  allowance  of  a 
claim  in  probate  was  denied  and  the  applicants  appeal. — • 
Reversed. 

H.  J.  Chapman,  for  appellants. 

Mu^maker  &  Williamson  and  Frank  B.  Wilson,  for  ap- 
pellee. 

Ladd,  J. — George  Scholes  died  testate  at  Henry,  111.,  in 
1895,  leaving  a  widow,  Loly  E.  Scholes,  and  four  children, 
Walter  and  William  Scholes,  Elizabeth  Wilmot  and  Fausta  C. 
Faris.  The  estate  left  consisted  of  a  160-acre  farm  and  nearly 
$9,000  in  notes,  moneys  and  other  personal  property  and  was 
taken  in  possession  by  the  widow  under  the  will.  A  mortgage 
on  the  farm  and  other  debts  were  satisfied  out  of  this.  She  died 
testate  July  2,  1913,  bequeathing  a  note  of  $600  to  Mrs.  Faris 
and  a  note  of  $650  to  Walter  Scholes,  and  directing  that  the 
^residue  pass  to  the  children  and  a  grandson  share  and  share 
.alike,  as  provided  in  the  will  of  her  deceased  husband.  Mrs. 
Faris  was  nominated  executrix  and  September  2,  1913,  she 
was  appointed  such  by  the  court  and  duly  qualified.  On  the 
same  day,  she  filed  her  petition  praying  for  the  appointment 
of  a  temporary  administrator  ''to  pass  on  the  claim  of  the 
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executrix  in  said  estate."    The  claim  was  filed  two  days  later, 
in  wordis  following  : 

"For  care  and  custody  of  Loly  E.  Scholes,  at  her  special 
instance  and  request  from  June  1st,  1901  to  January  1st, 
1911,  a  period  of  498  weeks  which  services  were  of  the  rea- 
sonable value  of  $4.00  per  week,  and  from  January  1st,  1911 
to  July  1st,  1913,  a  period  of  130  weeks  which  services  were 
of  the  reasonable  value  of  $7.00  per  week  making  the  total 
sum  due  the  sum  of  $2,902.00." 

The  clerk  of  court  was  appointed  special  administrator 
September  6,  1913,  and  on  the  same  day  filed  his  report : 

''That  I  have  made  an  investigation  of  the  merits  of  the 
claim  filed  by  Fausta  C.  Faris,  in  the  amount  of  $2,902 ;  and 
believe  that  the  said  claim  is  well  founded,  but  do  not  wish 
to  allow  the  same  without  the  approval  of  the  Court. 

"I  therefore  respectfully  request  the  Court  to  pass  on 
said  claim." 

On  the  same  day,  according  to  the  record,  the  claimant 
appeared  by  attorneys  and  the  special  administrator  pro  se, 
a  jury  was  waived  and  evidence  introduced,  and  three  days 
later,  an  order  was  entered  establishing  the  claim  in  the  full 
amount  of  $2,902  against  the  estate.  On  November  11th  of 
the  same  year,  the  other  three  children  filed  an  application 
that  the  allowance  be  set  aside,  reciting  the  foregoing  facts 
and  alleging  want  of  notice  on  their  part,  that  the  claim  was 
excessive  and  for  time  when  deceased  was  living  with  others 
of  the  children ;  that  she  had  an  income  of  about  $1,000  annu- 
ally and  paid  her  own  expenses  and  required  no  care  except 
during  the  last  six  months  of  her  life;  that  the  temporary 
administrator  never  investigated  or  passed  on  the  claim,  and 
for  this  reason,  the  order  of  allowance  should  be  set  aside, 
and  for  that  it  is  a  fraud  on  these  applicants  and  on  the  court. 
The  application  was  supported  by  affidavits  and  resisted  in 
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the  same  manner.  It  appears  therefrom  that  the  decedent 
was  eighty-seven  years  of  age  at  the  time  of  her  death,  that 
from  the  time  of  her  husband's  death,  in  1895,  she  enjoyed 
an  income  of  about  $1,000  a  year,  that  Mrs.  Faris  first  lived 
with  her  mother  in  Illinois  and  later  the  mother  came  to  her 
home  in  Greenfield,  in  1899,  that  thereafter  she  passed  con- 
siderable of  the  time  with  Mrs.  Wilmot  in  Colorado,  visited  her 
son  William  in  South  Dakota  twice  for  several  weeks  each 
time,  stayed  with  her  son  Walter  and  a  grandson  in  Chicago 
over  four  weeks,  with  Walter  in  Des  Moines  two  weeks,  visited 
relatives  in  Illinois  five  weeks,  and  a  sister  in  Kansas  nearly 
three  months,  was  in  California  six  months  from  November 
1,  1904,  and  that  she  paid  the  household  expenses  of  Mrs. 
Faris  when  staying  with  her  and  when  they  traveled  together. 
Even  the  showing  of  Mrs.  Faris  indicates  that  the  account 
allowed  was  incorrect,  and  she  does  not  deny  the  claim  that 
her  mother,  when  with  her,  paid  the  household  expenses. 

The  showing  is  conclusive  that  the  allowance  was  greatly 
in  excess  of  any  just  claim  Mrs.  Faris  may  have  had  against 
the  estate  and  should  be  set  aside,  unless  the  record  is  such 
as  to  preclude  so  doing. 

I.  Appellee  denies  that  the  abstract  with  her  amendment 
thereto  contains  all  the  material  evidence  upon  which  to  deter- 
mine the  case  and,  after  setting  out  different  items  of  evi- 
1    A«»«*,  *«.^       dence  said  to  have  been  adduced,  sets  out  two 

1.    APPBAL  AND  ' 

den?ai' oflS-**  aflSdavits,  one  by  the  party  appointed  tem- 
JSactffutuity  porary  administrator,  saying  that  he  was  duly 
tion  M^  to™^      sworn  at  the  hearing  hereof  and  testified  that 

five  witnesses  were  examined  on  the  trial 
wherein  the  claim  was  allowed  and  to  other  matters  and  iden- 
tified exhibits,  and  the  other  saying  that  he  also  testified.  The 
testimony  of  these  witnesses  appears  to  have  been  taken  down 
in  shorthand,  but  there  is  nothing  in  the  record  indicating 
that  what  they  may  have  said  had  any  material  bearing  on  the 
issues  being  tried.  The  affidavits  in  no  way  aided  the  general 
denial  mentioned,  and  we  must  assume  that  enough  of  the 
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record  is  before  the  court  to  enable  us  to  pass  on  the  ques- 
tions presented.  See  Hoiverton  v,  Augtistine,  145  Iowa  246 ; 
Palmer  v.  Clark,  114  Iowa  558 ;  State  v.  Poder,  154  Iowa  686. 
II.  Where  a  claim  is  allowed  by  the  court  without  hear- 
ing upon  the  approval  or  recommendation  of  an  administra- 
tor or  executor,  the  order  may  be  set  aside  on  motion  sup- 
ported by  a  showing  that  the  amount  allowed 

2.    EZBCUTOBS  7  .  .  .,,T>Ti^^ 

A3fD  AOMINI8-     IS  erroucous,  unjust  and  meqmtable.  Baboett 

TRAT0B8  :  >  t»  -a 

Sim'iuow"^"    ^-  Go'^^^^^f  153  Iowa  607,  614,  and  cases 
ance :  yacation    qiXj^^    The  allowance  is  in  effect  merely  an 

order  on  administrator  to  pay  the  claimant 
from  the  funds  of  an  estate,  and  is  more  in  the  nature  of  an 
adjustment  than  an  adjudication.  The  investigation  leading 
up  to  this  is  not  so  much  for  the  purpose  of  compelling  satis- 
faction as  to  ascertain  the  truth  and  justice  of  the  particular 
claim.  Voorhies.  v.  Eubank,  6  Iowa  274.  And  the  action  of 
the  court  in  entering  an  order  allowing  a  claim  approved  or 
recommended  by  the  administrator  is  not  based  on  an  inqtury 
into  and  findings  of  facts  on  issues  presented  by  the  court, 
but  on  the  conclusion  reached  by  the  officer.  Where,  however, 
the  claim  is  not  approved  by  the  administrator,  and  issues 
joined  thereon  are  submitted  to  and  determined  by  the  court, 
a  different  rule  applies.  The  adjudication  is  then  as  definite 
and  binding  on  the  parties  as  though  a  judgment  entered  in 
an  ordinary  action.  This  was  determined  in  McLeary  v. 
Doran,  79  Iowa  210,  cited  with  approval  in  Ryan  v.  Hvichin- 
son,  161  Iowa  575.  ' '  If  a  claim  filed  against  the  estate  is  not 
fully  admitted  by  the  executor  or  administrator,  the  court  may 
hear  and  allow  the  same  or  may  submit  it  to  a  jury,  and  on 
the  hearing,  unless  otherwise  provided,  all  provisions  of  law 
applicable  to  an  ordinary  action  shall  apply." 

A  trial  of  issues,  under  these  circumstances,  should  be 
and  is  regarded  as  conclusive  unless  a  just  conclusion  has 
been  obviated  by  fraud  or  collusion.  In  ascertaining  whether 
fraud  has  been  practiced,  however,  the  situation  of  the  parties 
is  an  important  matter  to  take  into  consideration.  The  party 
Vol.  1701a,— 7 
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whose  estate  is  sought  to  be  charged  cannot  furnish  the  infor- 
mation which  only  those  to  the  transaction  possess,  and  not- 
withstanding the  limitations  of  the  claimant's  right  to  give 
testimony,  the  representative  of  the  deceased  often  labors 
under  peculiar  disadvantages,  and  this  is  especially  true 
where  the  administrator  is  claimant  and  one  unfamiliar  with 
the  affairs  of  deceased  is  designated  special  administrator  for 
the  purpose  of  making  defense.  For  this  reason,  courts  will 
closely  scrutinize  al^  proceedings  leading  up  to  the  allowance 
of  claims  of  this  kind  and,  in  weighing  proof  of  the  fraud 
therein  alleged,  will  take  into  account  the  relative  situation 
of  the  parties,  the  nature  of  the  proceedings  and  the  result 
in  view  of  the  present  showing  concerning  the  facts.  In  the 
case  at  bar,  a  claim  was  presented  which,  according  to  the 
present  showing,  was  in  large  part  unfounded.  It  was  pre- 
sented by  the  administratrix,  whose  duty  it  was  to  protect 
the  estate,  not  plunder  it.  The  amount  was  sufficient  to 
absorb  a  large  part  of  the  estate  and  wa^i  of  a  nature  exacting 
a  skilled  defense.  A  person  having  no  interest  in  the  estate 
and  not  a  lawyer  was  designated  special  administrator.  He 
must  necessarily  have  made  but  a  perfunctory  investigation 
and  without  counsel  proceeded  to  trial  at  once.  All  the  heirs 
other  than  the  administratrix  lived  outside  of  the  state  and 
so  far  from  the  place  of  hearing  that  knowledge  of  the  ap- 
pointment of  Mrs.  Faris  as  administratrix  could  scarcely  have 
reached  them  (she  was  appointed  Sept  2nd  and  the  trial 
occurred  on  the  6th),  to  say  nothing  of  learning  of  the  filing 
of  the  claim.  Nor  was  it  expected  that  they  should  know. 
She  had  applied  for  the  designation  of  a  special  administrator 
the  very  day  of  her  appointment  and  two  days  prior  to  the 
filing  of  her  claim.  The  claim  showed  on  its  face  that  the 
items  were  of  a  kind  likely  to  be  contested,  and  there  is  no 
other  rational  explanation  of  the  transaction  than  that  the 
design  of  the  administratrix  was  to  cut  off  all  defense  by 
taking  snap  judgment  for  an  amount  she  well  knew  was 
erroneous  and  unjust.  In  other  words,  she  undertook  to  per- 
petrate  a  fraud  on  the  heirs  by  robbing  the  estate,  and  this 
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before  they  had  an  opportunity  to  defend  through  the  spe- 
cial administrator,  and  this  she  accomplished  by  procuring 
the  appointment  of  a  person  as  such  incompetent  to  defend 
and  who  joined  her  in  submitting  the  claim  to  the  court  with- 
out adequate  investigation  and  at  a  time  those  interested  in 
the  estate  knew  not  of  the  claim  and  might  not  defend.  She 
thereby  perpetrated  a  fraud  on  the  court  and,  had  collusion 
been  charged,  we  should  have  had  little  trouble  in  finding 
that  the  special  administrator  played  into  her  hands  and 
joined  in  her  enterprise.  If  not,  what  was  his  purpose  in 
proceeding  without  investigation  and  without  consulting 
those  directly  interested  f  Something  is  said  about  one  of 
the  heirs  obtaining  possession  of  notes  of  the  estate  by  a  trick. 
If  so,  this  did  not  justify  the  claimant  in  perpetrating  a  fraud 
on  the  court  by  procuring  the  allowance  of  an  unjust  claim. 
This  case  is  to  be  distinguished  from  Hendron  v.  Kinner,  110 
Iowa  544,  in  which  no  defense  was  shown  and  no  undue  haste 
exhibited.  We  are  of  the  opinion  that  the  order  should 
have  been  set  aside  and  the  heirs  accorded  a  hearing  on  the 
claim. — Reversed. 

Deemer^  C.  J.,  Gaynor  and  Salinger,  J.  J.,  concur. 


Charles  A.  Scott,  Plaintiff,  v.  O.  D.  Wheeler,  Judge, 

Defendant. 

DIVOSOE:    Onstody  of  Children — Ehupendlng  Order  Pending  AppeaL 
1    An  order  in  divorce  proceedings  as  to  the  custody  of  children 
may,  on  the  same  day  when  made,  be  suspended,  pending  an  ap- 
peal from  such  order.     The  counter  rule  in  habeas  corpus  pro- 
ceedings has  no  application  in  divorce  proceedings. 

Certiorari  from  Pottawcftiamie  District  Court, — ^Hon.  0.  D. 

Wheeler,  Judge. 

Friday,  AprHj  9,  1915. 

This  is  a  certiorari  proceeding  brought  to  test  the  legality 
of  an  order  of  the  court  of  Pottawattamie  County  in  a  cer- 
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tain  divorce  proceeding  pending  in  such  court  and  is  in  the 
nature  of  an  appeal  from  such  order. — Affirmed, 

Tinley,  MiicheU  &  Pryor,  for  plaintiflt 

Kimball  &  Peterson,  for  defendants. 

Evans,  J.— On  September  30,  1913,  a  decree  of  divorce 

was  entered  in  favor  of  the  plaintiflf  in  the  case  of  Maggie 

Scott  V.  Charles  A.  Scott,    The  decree  awarded  the  plaintiff 

1.  Divorce:  ^^®  custody  of  the  minor  child,  Melvin.    On 

Sfidfen  Hub-     October  22nd  f oUowing,  the  defendant  ffled  a 

p^ndlnf  ^^^     motion  to  modify  the  decree  by  striking  there- 

from  the  provision  as  to  the  custody  of  the 
child.  Notice  of  this  application  was  served  on  plaintiff's 
attomeya  On  November  29th,  the  plaintiff's  attorneys  con- 
sented that  the  provision  might  be  eliminated.  On  Feb- 
ruary 5,  1914,  the  plaintiff,  Maggie  L.  Scott,  filed  her  motion 
in  said  case,  asking  that  she  be  awarded  the  care  and  custody 
of  the  child.  Resistance  was  filed  by  the  defendant,  Charles 
A.  Scott.  On  this  motion  and  resistance,  a  hearing  was  had 
on  June  25th,  resulting  in  an  order  awarding  the  custody 
to  the  defendant,  Charles  A.  Scott.  On  the  same  day,  ap- 
plication was  made  that  the  order  be  superseded,  pending 
appeal  to  this  court.  This  application  was  granted,  a  bond 
being  required  of  the  plaintiff  that  she  would  keep  the  child 
within  the  jurisdiction  of  the  court  and  perform  the  final 
judgment  of  the  district  court  and  this  court.  The  plain- 
tiff in  such  case  is  a  resident  of  Pottawattamie  County,  and 
the  defendant,  a  resident  of  Missouri.  The  motion  for  the 
modification  of  the  decree  was  heard  by  Judge  Arthur  and 
the  order  was  made  by  him.  The  application  to  supersede 
was  made  on  the  same  day,  but  after  the  departure  of  the 
trial  judge  from  the  city.  Thereupon  Judge  Wheeler,  of 
the  same  court,  took  cognizance  of  the  matter  by  agreement 
of  all  parties.  We  think,  therefore,  that  the  question  should 
be  considered  here  in  the  same  light  as  though  Judge  Wheeler 
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had  been  the  trial  judge  who  entered  the  order  thus  super- 
seded. The  argument  for  the  appellant  is  that  the  proceed- 
ing was  analogous  to  a  habeas  corpus  proceeding  and  that 
the  order  entered  therein  could  not,  therefore,  be  superseded. 
The  ailment  has  its  plausibility.  We  think,  however,  that 
it  would  not  do  to  apply  to  a  divorce  action  the  rules  that 
obtain  in  a  habeas  corpus  proceeding.  The  question  of  the 
custody  of  minor  children  is  necessarily  incident  to  the  de- 
termination of  a  divorce  action.  In  such  case,  the  court 
exercises  a  somewhat  broader  jurisdiction  than  in  a  habeas 
corpus  proceeding,  which  theoretically  involves  only  the 
legality  of  the  present  detention.  The  habeas  corpus  proceed- 
ing is  a  summary  proceeding.  Under  the  statute,  a  plaintiff 
therein  is  entitled  to  an  immediate  discharge  ''if  no  suf- 
ficient legal  cause  of  detention  is  shown."  Code  Sec.  4452. 
In  such  case,  we  have  held  that  to  permit  such  an  order  to 
be  superseded  would  defeat  the  summary  character  of  the 
remedy.    State  v.  Kirkpatrick,  54  Iowa  373. 

We  have  also  held  that,  where  a  discharge  was  refused 
in  a  habeas  corpus  proceeding  on  the  ground  that  legal  deten- 
tion was  shown,  there  could  be  no  occasion  for  a  supersedeas 
to  maintain  the  status  quo.  In  such  case,  the  supersedeas 
order  is  not  available  to  the  plaintiff  to  give  him  a  temporary 
discharge  from  the  custody  to  which  the  order  of  the  court 
remanded  him,  because  this  would  interfere  with  rather  than 
maintain  the  status  quo.    Orr  v.  Jackson,  149  Iowa  641. 

The  right  to  sue  out  a  writ  of  habeas  corpus  is  a  con- 
tinuing right  and  is  never  foreclosed  by  a  previous  adjudi- 
caticm.  Though  it  be  denied  today  it  may  be  granted  to- 
morrow. The  rules  of  procedure,  therefore,  in  such  a  proceed- 
ing are  peculiar  to  itself  and  are  not  controlling  in  other 
forms  of  action.  Turning,  therefore,  to  the  divorce  proceed- 
ing, the  plaintiff  Maggie  was  in  the  actual  control  and  custody 
of  her  child.  The  question  before  the  court  was :  Which  was 
the  more  suitable  party  to  exercise  such  control  and  custody 
in  the  light  of  the  best  interest  of  the  child  f    That  the  order 
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of  the  district  court  was  necessarily  appealable  is  not  dis- 
puted. That  the  interests  of  the  child  might  require  that  its 
custody  be  not  disturbed  until  the  final  determination  of  the 
controversy  is  quite  evident.  We  think  it  manifest  that  the 
court  could  properly  have  taken  this  view  when  it  made  the 
order  awarding  the  custody  to  the  father  and  that  it  could 
properly  have  made  provision  for  delay  in  the  execution  of 
the  order  until  the  appeal,  if  any,  could  be  heard  in  this 
court.  The  application  for  the  modification  or  stay  was  made 
immediately  and  upon  the  same  day.  The  jurisdiction  of 
the  court  was  not  lost.  We  think,  therefore,  that  the  court 
had  power  to  make  the  order.  The  merit  of  the  order  in 
any  other  respect  is  not  before  us.  The  writ  of  certiorari 
will  therefore  be  discharged. — Affirmed, 

Debmeb,  C.  J.,  Laod  and  Preston,  J  J.,  concur. 


State  op  Iowa,  Appellee,  v.  Frank  Valvoda,  Appellant. 

SEDUOnON:  UnchAStlty — ^Wliat  Oonstitutes.  Previous  chastity  of 
1  the  female  is  an  all-essential  element  of  seduction.  Without  it 
there  can  be  no  seduction.  To  be  chaste,  such  female  must  be  pure 
in  mind  and  innocent  of  heart.  The  crime  cannot  be  committed 
with  a  female  who  barters  for  an  offer  of  marriage  in  futuro 
sexual  favors  in  praesenti,  and  whose  letters  and  conduct  stamp 
her  as  impure  and  lustful  in  mind  and  heart. 

Appeal  from  Howard  District  Court. — Hon.  W.  J.  Springer, 

Judge. 

Friday,  April  9,  1915. 

The  accused  appeals  from  a  conviction  for  seduction. — 
Reversed, 

Reed  &  Pergler,  for  appellant. 

George  Cosson,  Attorney  General,  Wiley  8.  Rankin,  Spe- 
cial Counsel,  and  Joseph  Griffin,  County  Attorney,  for  the 
State. 
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Ladd,  J. — The  law  seems  more  tender  of  the  female  than 
of  the  male,  for  no  statute  condemns  a  woman  for  having 
seduced  a  man  from  the  paths  of  virtue.  Probably  this  is 
1.  8»uction:        because  of  legislative  recognition  that  ordi- 

whSTcoM^-       narily  the  male  is  likely  to  be  the  aggressor. 

^^^'  It  is  a  matter  of  common  knowledge,  however, 

that  this  is  not  so  always,  and  many  a  youth  has  been  led 
astray  by  the  blandishments  of  fair  women.  More  frequently, 
both  are  equally  at  fault,  and  then  neither  should  be  blamed 
or  punished  in  order  to  shield  the  other.  The  prosecutrix 
had  known  defendant  several  years,  had  danced  with 
him  in  November,  1911,  and  he  to<A  her  out  riding  on  Christ- 
mas, when,  according  to  her  testimony,  he  put  his  arms  about 
and  kissed  her,  told  her  he  loved  her  and  wanted  to  have  sexual 
intercourse  with  her  and  that,  if  he  could,  he  would  marry 
her,  but  that  she  did  not  want  to.  He  next  met  her  at  a  dance 
at  Protivin  from  which  she  started  home,  a  distance  of  five 
and  one-half  miles,  with  her  brother  and  two  others,  at  three 
o'clock  in  the  morning  of  June  6,  1912.  The  defendant  had 
taken  a  young  lady  to  her  home  and  on  his  return  drove  up 
from  behind  them,  about  a  mile  and  a  half  out  of  Protivin, 
and  inquired  if  they  were  crowded.  Upon  being  informed 
.in  the  affirmative,  he  asked  her  or  one  of  them  to  ride  with 
him,  and  she  got  out  into  his  buggy  when,  quoting  from  her 
testimony,  ''he  then  put  his  arms  around  me  and  kissed  me 
and  said  he  loved  me  and  wanted  to  have  sexual  intercourse 
with  me.  I  didn't  want  to.  He  asked  me  if  I  remembered 
what  he  told  me  the  first  time  in  December,  and  I  said  'Tes.' 
He  said,  'Well,  then,'  and  I  asked  him  if  he  meant  every 
word  he  said,  and  he  said  he  did.  He  had  sexual  intercourse 
with  me." 

According  to  her  story,  the  act  was  repeated  before  her 
home  was  reached,  and  without  stopping  the  buggy,  as  the 
team  and  buggy  of  her  brother  followed  them.  More  remark- 
able yet  is  it  that  this  was  done'  with  the  lines  in  his  hands. 
Surely  this  could  scarcely  have  been  accomplished  without 
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some  aggressive  assistance,  and  that  this  might  have  been  ren- 
dered appears  from  their  previous  correspondence.  Moreover, 
such  correspondence  reveals  an  utter  absence  of  any  senti- 
ment of  affection  on  the  part  of  either,  and  that  the  thoughts 
of  each  concerning  the  other,  as  the  correspondence  proceeded, 
were  more  akin  to  passion  than  anything  else.  The  postal  of 
March  24,  1911,  read : 

"Cresco,  Iowa,  Hello  Kidoo: — Must  now  ana  your  pretty 
card  which  I  reed  some  time  ago.  How  are  you  am  fine  and 
dandy  hope  to  find  you  the  same.  That  card  was  just  dandy 
couldnt  be  better  Ha  ha.  Must  tell  you  that  we  kids  are  alone 
our  folks  went  to  S.  Dak.  you  better  come  down  soon.  Excuse 
handwriting  Bye  Bye  Kido  Ans  soon  to  the  same  Kid." 

On  the  reverse  side  of  the  card  is  printed :  *' Sweetheart, 
will  you  stroll  by  my  side." 

He  responded:  "Cresco,  Iowa,  March  28-11,  Hellow 
there: — ^Must  now  answer  your  welcome  postal  which  I  rec'd 
last  week  and  many  thanks  for  same.  So  you  Kids  are  just 
by  your-selfs  I  understand  well  if  you  would  be  closeter  I 
might  run  down  for  a  while  how  do  you  like  this  fine  weather 
its  grand  in  the  house  alright  alright  When  will  we  go  out 
for  a  evening  ride  Kid!  will  drop  in  some  Sun  eve  when 
its  fine  and  warm  will  that  be  alright  Remain  as  ever  yours 
friend.    S.  W.  A.  K.  or  2." 

Again  on  the  same  line  she  wrote  among  other  things: 

"Oh  Kid  when  are  you  coming  down  anyway  now  be  sure 
to  come  Sun  eve  I  will  be  waiting  for  you  sure  come  early  and 
stay  late  dont  for  get  and  why  dont  you  ans  my  card  get 
busy  and  ans  soon.  I  presume  you  are  getting  ready  for 
the  dance  the  17th  I  wish  I  could  go.  Now  be  sure  and  come 
Sun  eve.  will  be  waiting  for  you  sure  Kidoo.  Remain  as 
every  Your  friend  E.  H.    Bye  Bye  S.  H.  Ans  soon." 
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He  wrote:  "Cresco,  Iowa,  April  1911  Hello  Emma: — 
Must  tonight  answer  your  most  welcome  postal.  Well  how 
are  you  today  T  I  bet  you  think  I  am  a  hot  one  for  not  com- 
ing down  Sunday  eve  dont  you  Kid  ?  was  under  weather  little 
so  I  almost  had  to  be  in  bed  but  never  mind  we  shall  make 
up  lost  time  after  I  got  done  seeding,  then  I  must  have  every 
thing  coming  my  way  Ha  Ha  if  not  I  will  stay  at  Home  sweet 
Home  any-one  might  as  well  wont  you  think  so  f  There  is  a 
Kiss  under  this  stamp  for  you  only." 

Another  card  written  by  her  May  28th  following  had  a 
picture  of  a  girl  sitting  on  a  fence  under  a  tree  with  the  arm 
of  a  young  man  about  her  tickling  her  chin  and  knee  under 
her.    On  November  8,  1911,  he  wrote  in  kind : 

"Cresco,  Iowa,  Hello  Emma: — How  is  you  by  this  timef 
havent  seen  you  for  a  year  or  two  I  drove  in  the  other  day 
but  stung  Ema  was  in  the  woods  spooning  ha  ha.  I  will 
not  say  much  as  I  am  very  bu^  spooning  ha  ha." 

She  wrote  again  December  13, 1911 :  *' Hello  Kiddo  How 
are  you  anyway  am  fine  same  as  usual  and  hope  to  find  you 
the  same.  Reed  Roses  and  your,  card  some  time  ago  and  was 
glad  to  hear  from  yous  and  there  certainly  was  enough  to 
read  didnt  know  what  to  read  first  Ha  Ha  What  are  you 
doing  now-a-days  setting  in  the  house  I  presume  or  may  be 
you  are  over  to  Ond  most  of  the  time  Ha  Ha  You  and  Rosey 
go  to  work  and  send  me  another  card  like  that  so  I  would 
have  some  thing  to  read  maybe.  I  will  see  you  this  week  then 
will  ring  oflf  for  today.    Bye  Bye  ans. ' ' 

On  the  other  side  of  the  card  is  the  picture  of  a  woman 
scantily  attired  in  a  combination  suit  of  underwear,  stock- 
ings and  slippers,  exposing  legs  from  knees,  l3dng  on  a  couch, 
and  over  the  picture  printed,  ''Well,  Kiddo?" 

He  responded  to  this  December  18, 1911 :  ''St.  Paul  Min- 
neapolis, Dec.  18-1865,  Dear  Friend,  Must  and  will  ans  your 
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very  very  noble  looking  card  so  you  got  that  card  all  0.  K. 
but  will  say  this  beats  it  all  to  heaven  How  is  your  body 
these  cold  nights  any- way  EmaY  wish  I  was  there  to  warm 
you  up  a  little  hope  to  meet  you  face  to  face  very  soon  as 
you  look  good  to  me,  am  out  of  news  so  I  will  end  off  with  six 
doz  of  Kisses  to  you  if  that  to  much  send  some  back  by  return 
mail." 

Instead  of  resenting  this,  she  followed  up  the  advantage 
gained  by  writing: 

**Dear  Friend: — Must  today  answer  your  kind  and  wel- 
come card  which  I  reed  some  time  ago.  How  are  you  am  fine 
and  dandy  and  hope  to  find  you  the  same  0  yes  you  better 
come  and  warm  me  Ha  Ha  I  need  some  one.  I  persume  you 
are  going  to  the  dance  Jan  6th  I  suppose  they  are  going  to 
dance  in  the  new  hall  wish  I  could  go.  When  are  you  coming 
down.  Hope  to  hear  from  you  again  very  soon.  This  is  the 
same  Kid  as  before  Bye  Bye  S.W.A.S.K.  to  you  only." 

Again  she  wrote:  **0h  Kid  come  down  Sun.  eve.  Will 
be  home  alone  with  the  kid,  the  folks  are  going  away.  Then 
it  will  be  something  doing."  Evidently  he  yielded  and  took 
her  out  riding  Christmas.  And  in  his  letter  on  the  following 
day,  he  refers  to  what  then  happened. 

*' Howdy  Kid: — One  more  I  sit  me  down  and  take  the 
proverbial  pen  in  hand.  How  did  you  get  over  that  funny 
night  ha  ha  that  was  the"  limit  allright  will  try  to  do  better 
next  I  guess  yes;  I  bet  Ema  thought  Frank  is  hot  Boy?  but 
he  is  right  at  the  point  when  he  feels  good,  never  mind  old 
Kid  time  will  come  its  on  its  way,  all  the  time  Bosie  get  busy 
and  ans  soon  as  possible  or  sooner  yet  With  Best  Kiss  to 
Ema." 

On  the  other  side  of  the  card  is  printed  and  written  the 
following : 

'*This  is  my  only  Bad  Habit  and  you  know  it,  Here  is 
the  way  we  will  and  must  spoon  next  Sunday  eve  and  then 
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some  ha  ha  rain  or  shine  Dont  you  think  sot  hope  to  meet 
you  very  soon  and  in  feelings  you  know  what  I  mean  May 
Health  and  happiness  both  be  yours,  and  fortune  smile  on  all 
you  do ;  Bye  Bye  My  Eva. ' ' 

From  Cresco  she  wrote  saying  she  was  having  a  fine  time 
and  wished  he  was  there  and  inquired  if  he  had  not  so  wished. 
On  the  other  side  of  the  card  was  the  picture  of  a  boy  sitting 
in  a  chair  with  his  arm  about  a  girl  seated  on  its  arm  and  her 
arm  around  his  neck,  with  her  lips  against  his.  This  struck  a 
responsive  chord,  for  he  wrote: 

'*  1-4-12  Hello  Ema: — ^Must  answer  your  fine  card  en- 
joyed reading  very  much,  how  is  the  city  any  way  good  I 
presume,  wish  you  Eid  was  home  I  would  show  you  a  big 
night  you  know' all  about  it  yet.  I  spose  you  bet  your  sweet 
life  I  will  see  you  as  soon  as  you  come  home  then  we  will 
make  go  some  I  mean  the  game  you  have  send  me.  Be  good 
gal  what  ever  you  may  do.  Bye  Bye  gal  and  dont  delay  your 
ans  a  kiss  to  you  from  Smith. ' ' 

He  again  wrote  on  the  26th  inquiring:  **How  did  you 
get  over  the  grand  time  you  asked  me  when  am  I  going  to 
come  down  to  see  you  I  will  be  down  soon  now  if  my  chances 
are  as  good  as  the  time  you  was  out  with  me  so  let  me  know 
soon  you  know  I  am  all  broke  with  Ozy  once  for  ever  so  let  me 
hear  from  you  very  soon  and  tell  me  what  I  want  to  know 
so  try  your  best  friend,  I  will  be  right  on  the  spot.  Please 
ans  soon  Eid." 

In  another  from  Cresco  she  inquired  when  he  was  com- 
ing down,  said  she  hoped  to  see  him  soon  and  didn't  know 
how  she  could  ''Stand  it  here  ha  ha  come  soon."  On  the 
back  of  the  card  was  the  picture  of  a  young  woman  with  dress 
dropping  down  from  shoulders  and  up  over  knees,  affording  a 
glimpse  of  shapely  legs,  touching  beer  glasses  with  an  inter- 
ested young  man. 

After  she  returned  from  Cresco,  she  sent  a  card,  on  the 
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back  of  which  was  the  picture  of  a  boy  and  girl  in  thick 
foliage  kissing,  and  underneath  the  words^  ''Honey  suckles." 

On  February  16th  she  admonishes  him:  '* Hello  Kid, 
How  are  you  am  fine  same  as  usual  and  hope  to  find  you  the 
same.  What  in  the  world  was  the  matter  with  you  Kids  last 
Sun  you  was  too  much  in  a  hurry  I  bet  I  know  why  Ha  Ha 
You  are  slow  of  coming  down  here  Kid  Well  I  guess  it  wouldnt 
do  you  much  good  Ha  Ha  like  the  last  time  that  was  a  fright 
that  night  wasnt  it  I  should  smile.  Are  you  going  Mon.  S. 
W.  A.  K.  Bye  Bye  Ans  soon  as  possible  Kid  to  your  friend 
E.  H." 

On  March  8th  following,  she  chided  him  for  not  coming : 

''Dear  Friend  You  certainly  was  a  dandy  for  not  com- 
ing down  Sun  last  was  looking  and  waiting  for  you  paisently 
Whats  the  matter  with  you  didnt  my  last  card  suit  you  or 
what.  You  said  you  will  be  right  here  but  you  are  slow  of 
coming.  When  will  you  come.  Kid  why  dont  you  ans  my 
card?  J.  B.  was  looking  for  you  also  he  was  here  and  he 
said  you  are  surely  coming.  Well  some  soon  Bye  Bye  ans  soon 
right  way  S.  W.  A.  S.  K.  or  2." 

On  the  back  of  the  card  was  a  picture  of  a  young  man 
and  lady  at  a  fountain,  and  underneath  printed:  "On  the 
fountain  of  love." 

Again  she  wrote  on  March  15th,  acknowledging  his  card, 
inviting  him  down  Saturday  evening  or  Sunday,  and  saying 
that  she  was  sewing:  "Come  and  help  me,  then  we  would  do 
a  fine  work  ha!  ha!"  On  the  card  was  a  picture  of  a  young 
man  and  woman  in  each  other's  arms,  kissing,  and  above  them 
the  words :  ' '  Alone  at  last. ' '  In  writing  at  the  side :  "  S.  W. 
A.  K.  to  you, ' '  which  according  to  her  interpretation,  means 
"Sent  with  a  kiss." 

A  card  postmarked  April  12th  from  him  reads:  "Hello 
Mutt: — ^Your  card  reached  me  the  other  day.    What  in  the 
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hell  are  you  drivin  at  now  dayst  Am  going  to  Protivin 
Sunday  eve.  you  better  shine  along  we  will  try  to  do  some- 
thing— ^you  know  what  it  is  if  you  care  to  go  just  say  yes 
and  if  not  say  know  there  is  others." 

He  wrote  her  again,  April  5th:  **  Austin,  Minn.  April 
4,  1936,  Hello  there : — I  must  or  had  better  drop  you  a  card 
just  for  the  tun,  how  is  Ema  feeling  this  time  of  the  year, 
hope  you  are  the  way  you  was  once  upon  a  time.  You  know 
what  I  mean  by  saying  so  Ha!  Ha!  Are  you  going  to  Pro 
Sunday  1  I  want  to  see  you  there  about  some  thing,  so  try 
to  be  there.  Send  to  you  with  all  good  wishes  when  we  get 
together  Kid  we  will  be  going  some." 

And  on  April  22nd,  he  wrote  in  kind:  ** Hello  you  fast 
gal: — I  must  drop  you  a  line  or  two  just  to  see  how  is  my 
friend  feeling  at  present,  so  you  have  changed  your  mind 
that  what  I  thought  you  would  do  well  by  the  way  there  is 
nothing  like  it  ha  ha.  I  had  a  notion  of  going  down  Sunday 
eve  but  it  was  so  damn  dark  but  they  all  say  darker  the  better 
but  fadges  light  hurt  me  any  how  about  you  kid?  I  will  try 
to  see  you  Sunday  eve  sure  but  Remember  Prank  Kid  you 
know  say  drop  me  a  letter  if  you  feel  that  way  if  not  do  so 
any  how.  Here  hoping  to  hear  from  you  soon  Will  cloae 
with  all  the  kisses  I  can  impress  on  your  lips.  From  Minne- 
haha 5467  Ave.  Minn." 

It  will  be  noted  that  not  a  word  indicative  of  affection 
passed  between  them,  and  her  claim  that  he  told  her  on 
Christmas  Eve  that  he  loved  her  is  utterly  without  corrobora- 
tion. Their  communications  both  prior  and  subsequent  to  that 
time  breathe  more  of  lust  than  love,  and  even  though  she  may 
not  actually  have  indulged  her  passions  with  him,  they  plainly 
stamp  her  as  a  female  of  such  impurity  of  mind  as  to  con- 
stitute her  unchaste  within  the  meaning  of  the  law;  for,  as 
the  court  rightly  instructed  the  jury,  the  impure  in  mind  and 
conduct  are  unchaste  even  though  never  having  had  carnal 
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knowledge  of  man.  The  statute  denouncing  a  penalty  for 
seduction  is  for  the  protection  of  the  pure  in  mind  and  inno- 
cent of  heart,  and  may  not  be  perverted  to  the  punishment 
of  persons  induced  to  indulge  in  fornication  by  manifesta- 
tions of  desire  and  cravings  for  the  satisfaction  of  passions  on 
the  part  of  the  female,  which  preclude  any  inference  either  of 
existing  chastity  or  that  promises  or  seductive  arts  were  neces- 
sary in  order  to  overcome  any  scruples  against  the  gratifica- 
tion of  the  animal  propensities.  The  defendant  responded  in 
kind  and  merely  kept  pace  with  the  prosecutrix. 

If  the  language  of  the  defendant  were  the  stronger,  she 
made  up  for  any  deficiency  by  the  character  of  pictures  on 
the  back  of  the  cards.  The  correspondence  was  continued 
after  June  6th,  the  day  of  the  alleged  seduction,  but  contains 
not  a  single  allusion  to  an  engagement  to  marry  nor  a  senti- 
ment of  affection.  It  does  contain  suggestions  of  meretricious 
relations,  however,  and  it  may  be  that  undue  intimacy  existed 
between  them.  Any  evidence  subsequent  to  the  time  of  the 
alleged  seduction  can  only  be  considered  as  bearing  on  con- 
ditions at  that  time,  and  the  previous  relations  of  the  parties 
were  not  such  as  to  corroborate  her  testimony  save  as  this 
may  appear  in  the  cards  quoted.  She  only  claims  a  promise 
of  marriage  on  condition  that  she  would  have  intercourse  with 
him,  and  the  correspondence  tends  strongly  to  show  that  this 
must  have  been  a  matter  of  barter,  an  offer  of  wedlock  in 
futuro  for  the  sexual  favors  in  praesenti.  See  State  v.  Price, 
157  Iowa  412. 

If  he  expressed  love  for  her,  as  she  testified,  the  existence 
thereof  did  not  otherwise  appear,  and  what  he  may  have  said 
was  accompanied  with  a  proposition  to  do  what  both  had  been 
contemplating,  not  to  say  doing,  for  many  months  previous. 
He  denied  evelr  having  expressed  sentiments  of  affection  for 
her,  and  the  correspondence  harmonizes  with  his  testimony. 
No  one  can  doubt  to  what  the  postals  allude  and  on  what  her 
mind  as  well  as  his  was  bent.  Her  relations  to  defendant 
were  such  as  to  encourage  lust  and  stimulate  passion.    The 
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statute  denouncing  seduction  is  not  intended  for  the  protec- 
tion of  females  of  this  character,  but  to  shield  the  chaste  in 
mind  as  well  as  in  conduct.  Because  of  the  conclusive  show- 
ing of  previous  unchastity;  the  defendant  should  have  been 
acquitted. — Reversed. 

Deemeb,  C.  J.,  Gaynor  and  Salinger,  JJ.,  concur. 


Emma  B.  Wilson,  Plaintiff,  v.  Mary  Jane  Keating  Calhoun 

et  al..  Appellants. 

OAKOELLATIOK  OF  IKSTBTJBIE19T8:  Fraud— Duress— Undue  In- 
1  fluence — Advice  of  Friends— Threat  of  Prosecution — Blackmailer. 
No  free  mental  agency,  no  deed.  A  deed  may  be  set  aside  as  for 
undue  influence,  fraud  and  duress  when  executed  by  the  grantor 
under  the  influence  and  by  reason  of  the  urgent  advice  and  solici- 
tation of  the  grantor's  friends  and  confidants  that  he  execute  the 
deed  and  flee  the  country  in  order  to  avoid  a  prosecution  for  a 
crime  of  which  grantor  was  confessedly  guilty,  threatened  by  a 
blackmailer  who,  having  learned  that  grantor  had  committed  the 
erime,  was  using  such  knowledge  as  a  leverage  to  extort  money 
from  grantor  on  a  bogus  claim.  And  this  is  true  though  the 
grantor's  friends  took  no  advantage  by  the  deed,  and  though  the 
grantees  took  no  part  in  the  fraud,  duress  or  undue  influence. 

PBINCIPLE  APPLIED:  One  E  forged  a  note.  Later,  this 
was  financially  adjusted.  One  L  learned  of  the  forgery  and 
fabricated  a  claim  against  K  and  conveyed  to  E's  friends  his 
intention  to  prosecute  E  on  the  forgery  charge  unless  his  claim 
was  paid.  K's  friends  and  confidants,  including  his  own  attor- 
ney, found  K,  placed  the  matter  before  him,  enlarged  on  the  grave 
danger  he  was  in,  advised  and  urged  him  to  execute  a  trust  deed 
to  his  two  minor  children  and  flee  from  the  country.  E,  much 
agitated  and  frightened,  was  kept  concealed  until  late  at  night, 
when  he  was  taken  to  the  attorney's  office,  the  deed  was  exe- 
cuted, a  ticket  was  purchased  for  him  to  a  point  in  a  distant 
state,  hats  were  exchanged,  the  parties  made  their  way  secretly 
to  the  train,  which  the  grantor  boarded  from  an  alley,  and  E 
remained  in  hiding  for  some  seven  months  thereafter.  Held, 
the  deed  should  be  set  aside. 

OANOELLATIOK  OF  IK8TBXJMENTS:    Deed— Fraud— Delay  in  Ac- 
2    tion  to  Set  Aside— Laches.     One  must,  of  course,  move  with 
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promptness  to  set  aside  his  deed  on  the  ground  of  fraud,  but  a 
delay  of  some  eight  months  in  instant  case  did  not  render  plain- 
tiff guilty  of  laches. 

PBINdPLE  APPLIED:     (See  under  No.  1.) 

Appeal  from  Linn  District  Court. — ^Hon.  Milo  P.  Smiths 

Judge. 

Friday,  April  9,  1915. 

Action  for  the  partition  of  certain  real  estate  owned 
by  Hugh  J.  Keating,  now  deceased,  at  the  time  of  his  death. 
Plaintiff  is  a  daughter  of  the  deceased,  and  defendants  are 
his  administrators  and  heirs  at  law,  and  the  holders  of  a 
lien  upon  part  of  the  lands.  Plaintiff  and  defendants  Mrs. 
Calhoun  and  John  H.  Keating  each  claimed  an  undivided 
9/147  interest  in  the  land ;  and  alleged  that  Winnie  Mitchell, 
Mrs.  Cowart,  and  Mrs.  Cook  were  each  the  owners  of  23/147 
of  the  land ;  and  asked  that  the  other  defendants  be  required 
to  establish  their  respective  interests  in  the  property.  Plain- 
tiff and  Mrs.  Calhoun  each  asked  the  reformation  of  a  quit- 
claim deed  which  they  executed  on  September  30,  1909,  to 
Hugh  J.  Keating,  a  brother,  conveying  a  certain  interest 
in  the  land. 

There  is  no  dispute  as  to  the  interests  of  Mrs.  Mitchell, 
Mrs.  Cowart,  and  Mrs.  Cook  in  and  to  the  lands  in  contro- 
versy. Hugh  J.  Keating,  a  son  of  the  deceased,  by  cross- 
petition  claimed  to  be  the  owner  of  an  undivided  51/147, 
subject  to  a  mortgage  given  by  him  to  a  certain  bank,  which 
is  made  a  party  defendant.  He  also  claimed  that  a  certain 
deed  made  by  him  to  one  Pitner,  trustee,  who  is  also  made  a 
defendant,  for  the  ostensible  benefit  of  Hugh  Hubert  Keat- 
ing and  Lloyd  J.  Keating,  minor  children  of  Hugh  J.  Keating, 
who  are  also  made  defendants,  was  executed  on  Sunday,  and 
was  obtained  from  him  by  duress,  fraud,  and  false  repre- 
sentations, and  undue  influence;  was  without  consideration 
and  void;  and  he  asked  that  the  same  be  set  aside  and  can- 
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celled.  Pitner,  the  trustee,  -and  one  Voris,  the  guardian  for 
the  minor  defendants,  claimed  the  share  which  their  father 
inherited  from  the  deceased  under  the  deed  just  mentioned, 
and  denied  the  allegations  of  fraud,  duress,  undue  influence, 
etc. 

The  trial  court  found  that  the  deed  of  Hugh  J.  Keating 
Jr.  to  the  trustee  was  obtained  through  duress  and  undue  in- 
fluence ;  and  entered  a  decree  cancelling  and  setting  the  same 
aside ;  and  established  the  interests  of  the  several  parties  ac- 
cordingly; and  the  guardian,  Hugh  J.  Keating,  Emma  B. 
Wilson,  and  Mrs.  Calhoun  appeal. — Affirmed. 

Yoris  and  Haas,  for  appellant. 

F.  L.  Anderson  and  C,  W.  Kepler  &  Son,  for  appellees, 
and  for  Mrs.  Wilson,  Mrs.  Calhoun  and  Hugh  J.  Keating. 

Deemer,  C.  J. — ^Under  the  pleadings,  there  is  no  real  issue 
1  cancbllation  ^  ^^^  ^^^  ^^^  upon  the  deed  made  by  Hugh 
i'lNTs  f"''"  J-  Keating  to  Pitner,  trustee ;  and  this  is  at- 
SiSdue  hi""" '  tacked  upon  the  grounds  stated.  The  trial 
oTtZid^^"^  court  found  that  the  deed  was  obtained 
proTOcutioo:       through  duress,  ordered  it  cancelled  and  set 

aside,  and  allowed  an  attorney's  fee  of 
$200.00  in  favor  of  the  attorneys  for  the  guardian,  Voris,  to 
be  paid  out  of  the  share  awarded  to  Hugh  J.  Keating. 

The  appeal  is  from  the  ruling  setting  aside  and  cancelling 
the  deed,  and  the  sole  question  presented  is  the  validity  of 
that  deed.  It  should  also  be  stated  that  the  trial  court  refused 
to  reform  the  quitclaim  deeds  made  by  plaintiff  and  Mrs. 
Calhoun  to  Hugh  J.  Keating,  and  that  these  last  named 
parties  appealed  from  this  part  of  the  decree ;  but  it  is  agreed 
that,  if  the  decree  setting  aside  the  trust  deed  be  affirmed, 
there  is  no  need  for  considering  these  last  mentioned  appeals. 
The  elder  Keating  left  a  wife,  two  sons,  and  five  daughters 
surviving.    He  died  in  the  year  1903 ;  and  the  son  Hugh  J. 

Keating  Jr.  continued  to  live  upon  the  land  until  the  death 
Vol.  170  Ia.— 8 
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of  the  widow,  his  mother,  in  the  year  1912.  In  March  of  the 
year  1909,  Mrs.  Calhoun  sold  to  her  brother,  Hugh  J.  Keat- 
ing, an  undivided  one-seventh  of  a  two-thirds  interest  in  the 
lands  left  by  the  elder  Keating,  and  executed  a  quitclaim  deed 
to  him  purporting  to  convey  all  her  interest  in  the  lands; 
and  in  September  of  the  same  year,  Mrs.  Wilson,  a  daughter, 
also  conveyed  to  Hugh  J.  Keating,  by  the  same  kind  of  a  deed, 
her  undivided  one-seventh  of  a  two-thirds  interest  and  ex- 
ecuted a  quitclaim  deed  which  purported  to  convey  all  her 
interest  in  the  lands.  It  is  agreed  between  the  respective 
parties  to  these  deeds  that  they  were  intended  to  convey  but 
an  undivided  one-seventh  of  a  two-thirds  interest  in  the  lands 
left  by  their  father,  and  not  any  interest  which  they  derived 
from  their  mother  after  her  death. 

After  Hugh  J.  Keating  obtained  these  deeds,  he  married, 
and  brought  his  wife  to  live  upon  the  land  involved  in  this 
controversy,  with  the  widow,  who  was  then  alive,  and  living 
upon  the  premises.  Although  matters  did  not  run  smoothly, 
these  living  arrangements  continued  until  the  death  of  the 
widow  in  April  of  the  year  1912.  Almost  immediately  upon 
her  death,  Hugh's  wife  commenced  an  action  for  divorce 
against  him.  Hugh  consulted  attorneys,  and  it  was  agreed 
that  he  should  pay  his  wife  $3,000  alimony.  He  claims  he 
was  advised  that  he  must  have  the  money  at  the  time  the 
divorce  decree  was  rendered.  However  this  may  be,  it  ap- 
pears without  question  that  he  almost  immediately  forged 
the  name  of  an  old  friend  and  neighbor,  one  Lyman,  to  a  note 
for  $3,100,  negotiated  it  with  a  bank  in  Linn  County,  ob- 
tained a  draft  for  the  amount  thereof,  which  he  delivered 
to  his  attorney  the  day  before  the  divorce  case  was  heard  and 
the  decree  granted. 

This  decree  was  granted  on  Thursday  of  a  certain  week, 
and  on  that  day  the  $3,000  was  paid  to  the  attorneys  for  the 
wife.  On  the  next  day  after  negotiating  the  note,  the  forgery 
having  been  discovered,  Keating  sent  word  by  his  brother-in- 
law  to  Lyman  to  meet  him;  and  on  Saturday  following  the 
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Thursday  on  which  the  divorce  was  granted,  Keating,  Lyman, 
and  the  cashier  of  the  bank  who  purchased  the  note  went  to 
Cedar  Bapids  and  there  had  a  conference  with  some  attorneys, 
resulting  in  a  settlement  of  the  matter. 

By  agreement,  Keating  made  a  deed  to  the  bank  to  secure 
the  amount  of  the  Lyman  note'  and  all  other  debts  which  he, 
Keating,  was  owing  the  bank,  and  to  further  secure  the  sum 
of  $200  which  he,  Keating,  was  then  owing  his  attorney  in 
the  divorce  proceeding.  It  is  also  claimed  that  the  bank  at 
that  time  agreed  to  advance  to  Keating  enough  money  to 
take  care  of  all  his  other  indebtedness,  the  deed  to  his  inter- 
est in  the  land  involved  in  this  proceeding  to  stand  as  security 
for  all  of  these  amounts.  Lyman  and  Keating  then  returned 
to  their  homes,  Keating  intending  to  go  back  to  work  for  the 
man  in  whose  employ  he  then  was. 

An  information  had  been  filed  against  Keating  for  the 
Lyman  forgery,  and  this  in  some  manner  became  known  to 
a  man  named  La  Velle.  La  Velle  claimed  that  Keating  owed 
him  something  like  $500,  and  he  went  to  Keating 's  attorneys 
and  to  the  banker,  Pitner,  and  told  them  he  would  have 
Keating  sent  to  the  penitentiary  unless  he.  La  Velle,  was 
paid  the  $500.  Fearing  this  might  be  done,  Pitner  and  Keat- 
ing's  attorneys,  on  the  Sunday  following  the  day  on  which 
the  bank  matter  was  settled,  got  into  an  automobile  and  went 
out  to  where  Lyman  lived  and  told  him  of  the  threats  that 
were  made;  and  Lyman  then  got  into  the  machine  with  the 
other  men,  and  all  started  in  search  of  Keating,  with  the  idea 
of  advising  him  to  leave  the  country.  Before  finding  Keat- 
ing, these  men  agreed  that  they  would  advise  him  to  make  a 
trust  deed  to  the  banker,  Pitner.  They  finally  found  Keating 
and  revealed  the  story  to  him,  and  one  or  all  advised  him 
to  leave  the  country,  the  attorney  telling  him  that  he  would 
have  to  remain  away  three  years  in  order  to  escape  an  indict- 
ment which  might  be  found  against  him ;  and  he  also  advised 
him  that  La  Velle  could  prosecute  him  for  the  forgery  and 
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send  him  to  the  penitentiary.  Lyman  also  advised  Keating 
to  leave  •the  country. 

There  is  also  testimony  to  the  effect  that  this  attorney 
said  to  him  that  he  had  seen  the  county  attorney,  and  that  if 
he,  Keating,  would  sign  away  his  property  in  the  manner  sug- 
gested, he  (the  county  attorney)  would  not  prosecute  Keating. 
After  this  conference,  the  parties  all  started  back  to  Cedar 
Rapids,  Keating  stopping  on  the  way  to  bid  his  sisters  good- 
bye, saying  to  them  that  he  was  going  to  leave  the  country 
on  the  advice  of  his  attorney  and  of  his  old  friend,  Lyman. 
The  sisters  advised  him  not  to  go,  but  he  seemed  in  a  very 
nervous  and  excited  state  of  mind,  and  finally  left  them,  say* 
ing,  '' Goodbye. '* 

There  was  talk  at  this  time  about  the  execution  of  some 
kind  of  a  trust  deed  to  Pitner.  When  the  party  arrived  at 
Cedar  Rapids,  Keating  was  taken  to  the  home  of  one  of  his 
attorneys,  where  he  remained  until  about  ten  o'clock, 
Sunday  night,  when  he  was  taken  to  the  attorney 's  office,  and 
there  the  trust  deed  which  is  the  subject  of  this  controversy 
was  prepared,  and  signed  by  Keating.  He,  Keating,  says  it 
Was  signed  before  midnight,  but  the  other  parties  present 
said  it  was  shortly  after  midnight,  and  that  the  signing  was 
purposely  delayed  until  after  the  stroke  of  twelve. 

While  at  the  attorney's  house,  Keating  said  he  preferred 
to  deed  the  property  to  his  sister,  Clara,  but  was  advised  this 
would  not  be  legal,  and  he  then  said  that  if  this  were  true,  he 
would  deed  it  to  the  banker,  Pitner.  Keating  also  suggested 
that  he  wished  to  go  down  in  town ;  that  he  would  like  to  see 
La  Velle;  but  his  attorney  advised  him  strongly  not  to  go; 
that  '*he,  La  Velle,  would  have  him  arrested  the  first  thing." 

After  they  got  to  the  office,  his  attorney  advised  him  not 
to  write  to  anybody,  not  even  his  sisters ;  to  write  to  him,  the 
attorney,  and  he,  the  attorney,  would  keep  his  sisters  advised. 
After  the  deed  was  signed,  the  banker  and  the  lawyers  took 
Keating  to  the  depot  by  automobile,  and  at  the  suggestion 
^    of  one  of  the  attorneys,  he  and  Keating  exchanged  hats»  in 
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order  to  escape  detection.  One  of  the  attorneys  went  into 
the  depot  and  purchased  a  ticket  for  Keating,  he,  Keating, 
remaining  in  the  automobile  until  the  train  arrived,  and  when 
it  came,  Keating  took  an  alley  to  get  to  his  car.  The  ticket 
was  purchased  for  some  point  in  Idaho,  and  thither  Keat- 
ing went,  remaining  there  in  hiding  until  the  following  Jan- 
uary, when  he  was  discovered  by  a  brother-in-law  and  his  fears 
allayed. 

There  can  be  no  doubt,  under  this  record,  that  Keating 
signed  the  deed  because  of  fear  of  the  penitentiary;  that  he 
was  so  frightened  as  to  become  a  fugitive  from  justice;  and 
that  he  was  induced  to  execute  the  instrument  through  fear. 
This  deed  of  trost  made  Pitner  a  trustee  and  directed  the 
trustee  to  sell  all  the  real  estate  conveyed,  which  covered  all 
Keating 's  interest  in  the  land  in  controversy — ^no  matter  how 
derived,  whether  from  his  father  or  mother,  or  by  deeds  from 
his  sisters — ^and  to  pay  the  proceeds  to  the  grantor's  sons, 
Hugh  Hubert  Keating  and  Lloyd  J.  Keating,  when  they  ar- 
rived at  the  ages  of  twenty-three  and  twenty-one  years,  re- 
spectively. If  either  died  before  reaching  that  age,  his  share 
was  to  be  paid  to  the  survivor ;  and  if  both  should  die  before 
reaching  the  age  stated,  the  proceeds  should  be  paid  to  his 
sister,  Clara  Cook. 

The  trial  court  found  that  the  deed  was  executed  on  a. 
secular  day;  but  was  of  opinion  that  it  should  be  set  aside 
because  obtained  by  fraud,  duress,  and  undue  influence ;  and 
we  are  constrained  to  hold  that  it  was  right  in  both  con- 
clusions. Even  if  executed  on  Sunday,  it  is  not  subject  to  be 
set  aside  on  that  ground  alone.  Borough  v.  Eqmtdble  Mori- 
gage  Co.,  118  Ga.  178 ;  Shtman  v.  Shvmcm,  27  Pa.  St  90. 

The  transaction  was  fully  executed,  and  neither  party 
may  rescind  and  recover  the  property  or  the  purchase 
price  because  the  deed  was  signed  and  delivered  on  Sunday. 
Keliey  v.  Cosgrove,  83  Iowa  229;  Kinney  v.  McDermoi,  55 
Iowa  674. 

II.  Appellants  contend  that  the  trial  court  was  in  error 
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in  setting  aside  the  deed  for  duress,  fraud  or  undue  influence, 
and  aver  that,  as  the  deed  was  made  for  the  purpose  of  hinder- 
ing, delaying,  and  defrauding  La  Yelle,  who  was  a  creditor 
of  Keating 's,  he  cannot  be  heard  to  plead  his  own  fraud  and 
have  his  conveyance  set  aside.  The  claim  of  La  Yelle  was 
a  mere  incident  of  the  transaction.  No  one  of  the  parties 
regarded  it  as  valid,  and  no  attention  would  have  been  paid 
it,  save  for  La  Yelle 's  threat  to  prosecute  Keating  if  he  did 
not  pay  it.  It  was  the  threat  of  the  criminal  prosecution 
which  induced  Keating  to  act  and  to  leave  the  country,  and 
not  the  desire  to  defeat  La  Yelle 's  bogus  claim.  True,  there 
was  some  talk  that  La  Yelle  might  at  some  time  bring  a  suit 
to  set  the  conveyance  aside;  but  the  only  influence  this  had 
was  to  determine  who  of  several  persons  should  be  made  the 
grantee  or  trustee  in  the  deed.  No  attempt  would  have  been 
made  to  transfer  the  property,  had  it  not  been  for  the  threat 
of  La  Yelle  to  prosecute  Keating  for  his  crime  of  forgery. 
It  is  not  a  case  where  a  grantor  of  property  is  seeking  to  take 
advantage  of  his  own  fraud.  Keating  was  expecting  to  leave 
the  country  for  good,  to  escape  the  threatened  criminal  prose- 
cution, and  the  deed  was  made  because  he  was  leaving  his 
interests  in  real  estate  which  should  be  looked  after. 

III.  Appellants  further  say  that  there  was  no  duress  and 
no  undue  influence,  because  no  threats  were  made  by  the 
grantees  or  anyone  representing  them.  It  is  true  that  none 
of  the  parties  who  induced  the  making  of  the  deeds  them- 
selves made  any  threats ;  and  it  is  also  true  that  they  assumed 
to  act  as  Keating 's  friends.  Some  of  them  were  his  attorneys ; 
but  these  facts  make  the  case  stronger  in  some  respects  than  if 
they  had  made  the  threats  themselves.  Naturally  he  was  the 
more'  ready  to  yield  to  what  they  said  regarding  the  threats 
made  by  La  Yelle,  and  more  likely  to  be  affected  by  them  than 
if  La  Yelle  himself  had  made  them  in  his  presence. 

Keating 's  own  lawyers,  his  friend,  Lyman,  and  the  banker 
seemed  to  be  as  much  or  more  concerned  over  them  than  was 
Keating  himself;  and  because  thereof,  Keating  was  induced 
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to  conceal  himself ,  to  leave  the  country,  even  against  the  ad- 
vice of  his  sisters,  and  to  make  a  deed  which  had  never  been 
suggested  by  anyone  until  these  threats  of  criminal  prosecu- 
tion came  to  his  ears.  It  is  entirely  immaterial  that  the  parties 
who  were  with  him  derived  no  profit  from  the  transaction. 
The  primary  question  is  the  state  of  the  grantor's  mind. 
Was  the  deed  his  free  and  voluntary  act,  or  was  it  obtained 
through  duress,  or  undue  influenced  If  the  latter,  it  is  not 
his  deed,  and  it  should  be  set  aside  although  the  duress  or 
undue'  influence  was  not  practiced  by  the  grantees,  and  the 
parties  making  the  threats  received  no  benefit  whatever  from 
the  transaction.  Again  it  is  suggested  that  the  threats  made 
by  Lb  VeUe,  communicated  by  the  banker,  the  lawyer,  and 
the  friend  to  Keating  were  not  of  a  kind  to  constitute  duress 
or  undue  influence,  for  the  reason  that  these  threats  were 
merely  to  prosecute  for  a  crime  of  which  Keating  was  in 
fact  guilty.  Some  of  the  old  cases  seem  to  hold  that  a  threat 
to  prosecute  one  for  an  offense  of  which  he  is  in  fact  guilty 
does  not  constitute  duress ;  but,  save  in  exceptional  cases,  as 
perhaps  where  one  wronged  by  the  commission  of  an  offense 
is  entitled  to  reparation  for  the  wrong,  and  may  compound 
the  offense,  the  law  now  regards  a  mere  threat  to  prosecute 
one  for  a  crime  of  which  he  is  in  fact  guilty  as  sufficient  to 
constitute  duress.  See  Bank  v.  Loos,  142  Iowa  1,  7,  and 
cases  cited.  Here,  the  threat  made  by  La  Yelle  was  an  un- 
lawful one  under  any  aspect  of  the  case,  and  when  conveyed 
as  it  was  to  Keating  by  his  friends  and  attorneys,  with  the 
suggestion  of  danger  and  advice  to  leave  the  country,  it  nat- 
urally disturbed  his  free  agency  and  amounted  to  undue 
influence,  if  not  duress.  In  this  connection,  it  may  be  ob- 
served that  duress  and  undue  influence  are  much  alike;  the 
former  has  been  said  to  be  **the  extreme  of  undue  influence." 
Commercial  Nat 'I  Bank  v,  Wheelock,  40  N.  E.  636.  In  either 
case,  however,  a  contract  cannot  be  avoided  unless  it  controls 
the  free  action  of  the  party's  will.  Again,  it  is  said  that  the 
threats  must  be  of  an  unlawful  arrest,  and  that,  as  the  record 
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shows  Keating  was  in  fact  guilty  of  the  crime  of  forgery, 
there  was  no  duress.  Whatever  the  rule  generally,  it  appears 
from  the  record  now  before  us  that  La  Velle's  threat  was 
unlawful,  that  it  was  made  to  induce  the  payment  of  a  ficti- 
tious claim,  and  not  to  vindicate  the  majesty  of  the  law;  and 
under  all  the  cases,  such  a  threat  is  unlawful,  and  other  things 
being  established,  will  amount  to  duress.  Kennedy  v.  Boberis, 
105  Iowa  521 ;  Morse  v.  Woodtvorth,  155  Mass.  233 ;  Fountain 
V.  Bighorn,  235  Pa.  St.  35,  29  Ann.  Cases,  1185. 

As  already  suggested/it  is  of  no  consequence  l^at  the 
parties  guilty  of  the  duress  or  undue  influence  received  no 
benefit  therefrom.  A  trust  deed  which  is  obtained  by  duress 
or  undue  influence  is  void  although  neither  the  trujstee  nor 
the  beneficiaries  participated  therein.  The  reason  for  this 
is  that  the  instrument  is  not  the  deed  of  the  party  making 
it  and  is  avoidable  at  his  election.  Ewing  v.  Bass,  48  N.  E. 
241 ;  Smith  v,  Boyd,  47  Atl.  816 ;  Bamk  v,  Bryan,  62  Iowa  42  ; 
Bank  v.  Kusworm,  26  L.  R.  A.  48,  91  Wis.  166. 

Could  it  be  said  under  the  record  that  the  threats  of  La 
Velle  did  not  induce  Keating  to  make  the  deed,  it  neverthe- 
less appears  that  these  threats,  aided  by  the  advice  and  sug- 
gestions of  his  friends,  induced  him  to  do  an 
OP  IN8TRTI-        act  which  he  would  not  otherwise  have  done, 

MBNTs :  deed : 

fraud :  delay      and  unduly  influenced  him,  so  that  the"  act  of 

in  action  to 

tachea^*^*  •  making  the  deed  was  not  of  his  own  free  will, 

and  for  that  reason  it  should  be  set  aside. 
Finally  it  is  argued  that  Keating  was  guilty  of  laches,  and 
that  he  is  not  entitled  to  have  the  deed  set  aside  because  he 
did  not  act  with  that  promptitude  which  the  law  requires. 
Under  the  influence  of  the  threats,  Keating  left  Cedar  Rapids 
surreptitiously  and  kept  his  whereabouts  unknown  until  he 
was  discovered  by  his  brother-in-law  and  brought  back  to 
Iowa  in  January  of  the  year  1913.  The  trust  deed  was  ex- 
ecuted on  June  10,  1912,  and  Keating 's  cross-petition  was 
filed  January  29,  1913.  There  was  no  such  delay  as  to  defeat 
Keating 's  claim  under  his  cross-petition.    The  record  shows 
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that  the  influence  of  the  threats  upon  Keating 's  mind  con- 
tinued until  his  brother-in-law  went  to  Idaho  and  found  him 
in  January,  and  the  action  was  commenced  within  a  few  weeks 
thereafter. 

As  we  affirm  the  trial  court's  finding  on  the  issue  as  to 
the  validity  of  the  Keating  deed,  there  is  nothing  left  to  con- 
sider. The  guardian  who  appeals  in  this  case  represents 
minor  defendants;  and  but  for  the  fact  that  he  stands  in 
this  representative  character,  we  would  be  disposed  to  criti- 
cize him  for  bringing  the  case  to  this  court.  The  mere  state- 
ment of  the  case  is  the  best  argument  that  can  be  made  in 
support  of  the  decree  of  the  trial  court.  The  facts  recited 
make  out  a  clear  case  of  duress  and  undue  influence,  and  no 
other  conclusion  could  reasonably  be  reached. 

Appellant's  motion  to  dismiss  Keating 's  cross-appeal  is 
sustained.    The  decree  is  correct  and  it  is — Affirmed. 


Ladd,  Oaynob  and  Saunger,  JJ.,  concur. 


D.  L.  Pascal  et  al.,  Appellants,  v.  Aqnes  Hynes,  Appellee. 

WATEB8  AKD  WATEBOOUBflES:    Agreed  System  of  Drainage^ 

1  Btatate  of  Limitation'— Easement.  A  drainage  flystem  between 
the  lands  of  different  owners,  construeted  in  the  natural  coarse 
of  drainage  by  one  of  the  landowners  with  the  eonsent  and 
acquiescence  of  the  other,  and  continued  and  maintained  for 
more  than  ten  years  to  the  mutual  advantage  of  both  of  said 
owners,  becomes  a  finality,  an  irrevocable  easement  which  noth- 
ing will  obliterate  except  an  actual  abandonment,  as  distinguished 
from  an  intention  to  abandon. 

WATEB8  AMD  WATEBOOUBflES:    Easement  in  Drainage  System — 

2  Abandooment — ^Facts  Not  Oomsttitating.  Evidence  reviewed  and 
held  insuficient  to  show  an  abandonment  of  an  easement  in  a 
drainage  system. 

WATEBS  AKD  WATEBOOUBSES:    Easement  in  Drainage  System — 

3  When  Bevocable — ^Failure  to  Bepair.  An  easement  in  a  drainage 
system  granted  on  a  valuable  consideration  is  not  revocable  at 
pleasure,  even  for  a  failure  to  repair  as  per  agreement.     The 
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remedy  for  the  complainant  is  to  repair  and  demand  reeompenM 
from  the  one  holding  the  easement. 

WATEB8  AND  WATEROOX7BSE8:     Drains— Increased  Fiowage  an 

4    Servient  Estate.    Drainage  which  brings  no  material  increase  in 

flowage  to  the  servient  estate  furnishes  no  ground  for  complaint. 

Appeal  from  Clinton  District  Court. — Hon.  A.  P.  Barker, 

Judge. 

Saturday,  April  10, 1915. 

The  facts  appear  in  the  opinion.  Both  parties  appeal. 
Affirmed  on  plaintiffs'  appeal.  Reversed  on  defendant's  ap- 
peal. 

Ellis  (&  McCoy  and  Pascal,  Pascal  (&  Pascal,  for  appel- 
lants. 

Wolfe  &  Wolfe,  for  appellee. 

Ladd,  J.— Plaintiffs  own  the  Wy2  NW^^  of  Section  9  and 
the  defendant,  the  EV^  of  said  quarter  and  the  EV^  SW14  of 
Section  4,  immediately  above  it.  Between  the  sections  is  a  high- 
way which  has  been  graded  so  as  to  be  about  3i^  feet  above  the 
natural  surface.  Near  the  southwest  comer  of  the  80  in 
Section  4  was  a  pond  of  about  two  acres.  Across  the  road  to 
the  southeast  was  a  smaller  pond.  A  swale  extended  fr(Mn 
near  these  ponds  in  a  southwesterly  direction  into  the  land  of 
plaintiffi3  and  then  southerly  for  a  distance  of  about  80  rods, 
emptying  into  a  larger  pond  of  about  3  acres,  mostly  in  the 
plaintiff's  land,  but  somewhat  over  the  line  on  that  of  de- 
fendant. 

The  evidence  leaves  no  doubt  that  there  was  a  natural 
watercourse  e^ctending  from  a  point  in  plaintiff's  land  about 
50  feet  south  of  the  highway  south  to  the  pond  last  men- 
tioned, with  a  fall  of  nearly  25  feet,  and  we  are  satisfied 
such  watercourse  originally  extended  across  the  northwest 
comer  of  defendant's  south  80  into  the  highway  and  drained 
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the  surface  water  settling  in  the  pond  in  her  north  80.  But 
this  cannot  be  ascertained  definitely  from  the  record  before 
US,  though  apparently  believed  by  the  engineer.  For  many 
years  prior  to  the  trial,  the  road  had  been  graded  and  the 
water  from  the  north  pond  carried  through  a  culvert  therein 
and  along  a  ditch  on  the  south  side  of  the  highway  about  80 
feet  west,  and  from  that  point  the  water  passed  southwest  into 
plaintiff's  land  down  the  swale.  The  small  pond  immediately 
south  of  the  highway  was  drained  into  this  ditch  on  the  south 
side  of  the  road.  In  1895,  Martin  Hyn^  (defendant's  father- 
in-law,  through  whom  she  acquired  the  land),  with  the  con- 
sent of  Qeorge  Pascal  (plaintiffs'  father,  from  whom  they 
derived  title),  excavated  a  ditch  from  the  culvert  along  the 
road  across  his  south  80  into  plaintiffs'  land,  about  10  rods, 
and  laid  tile  therein.  The  water  from  this  tile  caused  a  mud- 
hole,  and  in  1904,  defendant's  husband,  then  owner  of  the 
land  (she  subsequently  took  under  him),  in  pursuance  of 
an  agreement  with  plaintiffs,  through  D.  L.  Pascal,  extended 
the  tile  drain  to  the  pond  on  the  line  about  80  rods  south 
of  the  highway,  and  the  following  year,  additional  tile  was 
laid  so  as  to  cast  part  of  the  water  into  the  pcmd  on  defend- 
ant's side  of  the  line.  As  said,  the  tiling  last  done  was  in 
pursuance  of  an  agreement  entered  into  by  plaintiff  D.  L. 
Pascal  and  one  Jensen,  representing  defendant's  husband. 
Pascal  testified  that  it  was  agreed  'Hhat  if  I  would  not  stop 
up  the  tile  and  let  it  go  until  after  they  got  the  crop  in,  and 
would  allow  them,  until  after  they  got  the  crop  of  com  in, 
allow  them  to  carry  this  water  down  the  natural  watercourse 
to  this  pond  they  would  build  a  fence  around  it  whenever  I 
got  ready  to  tile  to  the  pond,  and  he  would  go  ahead  with  it 
and  see  that  one-half  the  expense  was  borne  by  Mr.  Hynes. 
.  .  •  that  he  should  keep  this  ditch  in  repair  and  main- 
tained. That  is  all  the  tile  drain  mentioned  as  having  been 
laid."  Donahue  testified  that  ** after  we  put  the  tiling  in  I 
know  Hynes  wanted  Mr.  Pascal  to  give  him  some  record  about 
the  tile.    He  asked  Mr.  Pascal  if  he  was  satisfied,  and  Mr* 
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Pascal  said  yes  he  was  perfectly  satisfied.  And  he  wanted 
him  to  give  him  some  writing  about  it.  Mr.  Pascal  said  he 
would  not  because  he  said  if  there  became  any  holes  in  the 
tiling  he  expected  Mr.  Hynes  to  fix  them,  and  Mr.  Hynes  said 
that  would  be  all  right."  The  tiling  drained  out  the  ponds 
near  the  highway,  but  plaintiffs  claim  that  defendant  did 
not  keep  it -in  repair,  D.  L.  Pascal  testifying  that:  **The 
dirt  was  washed  off  in  one  place  in  particular  and  there  were 
other  places  where  there  were  holes  where  the  dirt  was  gome 
and  it  made  holes  in  the  tile.  When  a  heavy  rain  came  the 
water  would  come  out,  boil  up  out  of  those  places,  and  there 
was  danger  of  the  stock  stepping  in  those  places  and  getting 
hurt;  horses  were  in  there.  Holes  have  been  there  at  dif- 
ferent times.  In  the  fall  of  1910  there  were  at  least  six  of 
them.  In  1908  there  was  a  place  over  there  at  the  road  where 
the  dam  was  built.  In  1908  I  fenced  around  this  one  place 
to  keep  the  cattle  from  destroying  the  tile.  We  put  the  fence 
there  some  time  about  the  first  of  May,  1908,  and  I  moved  it 
in  the  fall  of  1909.  I  took  the  fence  down  and  hauled  dirt 
to  cover  the  tile  up.  There  were  holes  there  in  1912.  They 
had  sent  some  men  in  my  field  to  repair  the  ditch ;  they  filled 
it  up  in  places  and  dug  down  into  the  holes  and  banked  it 
up." 

In  1909  and  1910,  plaintiffs  laid  a  tile  drain,  from 
the  pond  into  which  that  previously  mentioned  emptied, 
southerly  into  a  ditch  in  the  southwest  quarter  of  the  sec- 
tion, and  D.  L.  Pascal  for  them  stopped  the  tile  defendant 
had  laid  a  few  rods  west  of  the  line  fence  in  their 
land  in  or  near  the  lower  pond.  The  obstruction  was  re- 
moved by  an  employe  of  defendant  in  1912,  but  again  replaced 
by  Pascal.  Thereafter,  defendant  began  laying  a  drainage 
tile  connecting  with  that  at  the  lower  pond  in  her  land  and 
extending  north  to  the  tile  carrying  the  surface  water  from 
her  north  80,  when  this  action  was  begun,  aided  by  a  tem- 
porary writ  of  injunction  restraining  her  from  proceeding. 
A  cross-petition  was  filed  praying  that  plaintiff  be  restrained 
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from  interfering  with  the  tile  drain  laid  by  her  husband 
and  father-in-law  in  plaintiffs'  land,  and  from  preventing 
defendant's  entering  on  their  land  for  the  purpose  of  re- 
pairing and  maintaining  the  same.  On  hearing,  the  court 
dismissed  both  the  petition  and  cross-petition,  and  both  parties 
appeaL 

I.  The  tile  drain  constructed  by  Martin  Hynes  in  1893 

carried  the  water  from  the  pond  north  of  the  road  into  the 

swale  on  plaintiffs'  land.    The  drain  was  laid  with  the  then 

1.  Waters  and       Owner 's' consent  and  the  surface  water  carried 

couE^:  through  it  from  defendant's  land,  as  well  as 

©r^iinw™     part  of  plaintiffs',  with  the  acquiescence  of 

limitation:        the  latter,  the  then  owner  under  whom  they 

claim,  until  1904,  more  than  ten  years,  by 
reason  of  which  defendant  has  acquired  a  prescription  right 
to  the  use  of  the  drain  in  plaintiffs'  land.  H  ait  on  v.  Cole, 
152  Iowa  485 ;  Dorr  v,  Simmerson,  127  Iowa  551 ;  Vannesi  v, 
Fleming,  79  Iowa  638. 

Plaintiffs  contend,  however,  that  defendant  has  aban- 
doned this  easement  by  beginning  the  construction  of  the 
tile  drain  from  the  lower  pond  north  in  her  land  with  the  pur- 
pose of  carrying  the  surface  water  above  the 
wATEBr  road  which  had  flowed  through  the  tile  into 

COUB8E8 : 

easement  in       plaintiffs'  land.     They  had  closed  the  drain 

drainage  sys-       ^  "^ 

dSSient^""        at  ^^  ^«ar  the  lower  pond  so  as  to  prevent 
crasutuung.       drainage  in  that  direction,  and  undoubtedly 

defendant  had  begun  tiling  through  her  own 
land  in  order  to  avoid  farther  controversy.  But  she  had  not 
completed  the  work  or  connected  with  the  pond  at  the  high- 
way and  was  interrupted  by  this  suit  from  carrying  out  her 
undertaking.  She  may  have  entertained  the  design  to  yield 
the  other  drain  if  this  proved  successful  in  carrying  off  the 
water,  but  there  is  nothing  in  the  record  indicating  more. 
Even  this  much  had  been  forced  upon  her  by  the  tactics  of 
plaintiffs  in  stopping  the  tile  and  insisting  that  it  continue 
closed. 
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To  constitute  an  abandonment,  two  elements  are  essential, 
(1)  the  intention  to  abandon  and  (2)  the  actt>f  abandoning. 
Unless  an  easement  is  actually  relinquished,  it  cannot  be  said 
to  have  been  abandoned,  regardless  of  what  the  intention  may 
have  been.  1  Corpus  Juris  6.  Whatever  may  have  been  the 
design  of  defendant,  what  she  had  done  in  laying  the  tile 
in  her  land  and  temporarily  acquiescing  in  plaintiffs'  inter- 
ference with  the  drain  in  their  land  rather  than  enforce  her 
rights  in  court  did  not  amount  to  the  abandonment  of  her 
right  to  the  easement. 

II.  In  1904,  the  drain  was  extended  south  through  plain- 
tiffs' land  to  the  lower  pond  and  additional  tile  was  laid 
the  next  or  second  year  extending  into  defendant's  land, 
so  that,  as  we.  understand,  th^  water  would  empty  into  the 
pond  at  different  places.  This  was  done  under  agreement 
between  defendant's  husband,  who  then  owned  the  land,  and 
D.  L.  Pascal,  the  former  undertaking  to  keep  the  drain  in 
repair  and  contribute  half  the  expense  of  draining  the  pond 
out  when  the  latter  elected  so  to  do.  Prom  this  recital,  it  is 
manifest  that  no  waiver  of  the  existing  easement  was  involved 
in  entering  into  this  agreement.  On  the  contrary,  it  recog- 
nized the  right  of  defendant's  husband  to  cast  the  surface 
water  from  his  land  into  the  swale  in  plaintiffs'  land  and 
undertook  to  dispose  of  it  further.  Nothing  to  the  contrary 
appears  in  Robinson  v.  Luther,  140  Iowa  723.  In  Raleigh 
V,  Clark,  71  S.  W.  (Ky.)  857,  relied  on  by  appellant,  the 
parties  had  agreed  that  an  existing  ditch  be  extended  and  that 
Clark  should  keep  that  excavated  in  Raleigh 's  land  to  a  creek 
cleaned.  This  he  failed  to  do,  and  the  trial  court  instructed 
that  no  damages  could  be  recovered  for  injury  caused  by 
water  flowing  through  the  existing  ditch  if  it  had  been  in 
operation  fifteen  years,  even  though  Clark  failed  to  keep  his 
agreement,  and  but  for  such  failure  the  injury  would  not  have 
occurred.  This  was  held  to  be  error  for  that  Clark,  having 
received  the  benefit  of  his  agreement,  must  assume  the  burden, 
and  that,  having  undertaken  that  the  water  be  carried  off 
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in  a  maimer  different  than  through  the  existing  ditch,  he 
thereby  waived  any  right  to  have  it  carried  off  as  before. 
Under  the  agreement  of  1904  in  the  case  at  bar,  the  water 
was  to  be  carried  through  the  tile  laid  in  1893  as  before,  the 
only  change  being  that  it  was  carried  through  the  tile  then 
laid  rather  than  on  the  bottom  of  the  swale.  There  was  no 
waiver  of  the  easement  to  carry  the  surface  water  through 
the  tile  in  plaintiffs'  land. 

III.  It  may  be  conceded  that  the  tiling  laid  by  defend- 
ant's husband  in  plaintiffs'  land  got  out.  of  repair  at  dif- 
ferent times  and  that  defendant  did  not  restore  it  in  the 

manner  exacted  by  the  agreement.    Nothing 

^'  WAT™  ^^^      appears  to  have  been  said  concerning  the  man- 

eam^nent  in       uer  of  enforcing  this  agreement,  so  that  the 

tern:  when         right  to  forfeit  or  revoke  the  license  to  ex- 
re  vocable  : 
failure  to  re-     tend  the  drain  is  not  to  be  inferred  unless 

pair. 

the  license  was  naked  and  without  considera- 
tion. See  Jones  v.  Stover,  131  Iowa  119 ;  Ruthven  v.  Cream- 
ery Co.,  140  Iowa  570. 

But  the  agreement  was  based  on  mutual  considerations. 
The  land  of  defendant  was  better  drained  of  the  water  set- 
tling in  the  ponds.  The  plaintiffs'  land  was  benefited  by 
carrying  the  water  to  an  existing  pond,  instead  of  pour- 
ing it  about  10  rods  south  of  the  road,  and  by  the  incidental 
drainage  of  the  swale  on  each  side  of  the  tile  for  a  distance 
of  60  rods.  At  great  expense  to  defendant's  husband,  the 
improvement  was  made  and  for  the  mutual  benefit  of  the 
parties  and,  resting  on  these  considerations,  the  license  is  not 
revocable.  Ruthven  v.  Farmers  Co-operative  Creamery  Co., 
140  Iowa  570.  The  remedy  of  plaintiffs  is  not  through  revo- 
cation but,  upon  defendant's  refusal  or  omission  on  demand, 
to  repair  the  tile  drain  and  exact  recompensation  for  the  ex- 
pense thereby  incurred.  See  Robinson  v.  Luther,  140  Iowa 
723. 

rV.  The  testimony  of  Pascal  that  the  tile  drain  being 
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constructed  by  defendant  would  increase  the  flow  of  water 

into  the  lower  pond  evidently  was  based  on 

^'  watS?  ^^^      the  supposition  that  the  drain  through  plain- 

^SniS^in-        tiffs'  land  would  be  closed.    With  that  open, 

age  on  senr-'     there  would  be  no  material  increase  and  the 

court  rightly  dismissed  plaintiffis'  petition 
praying  that  the  construction  of  the  tile  drain  by  defendant 
be  enjoined. 

The  relief  prayed  by  defendant,  i.  e.,  that  plaintiffs  be' 
enjoined  from  interfering  with  tile  drain  constructed  by  de- 
fendant and  his  father  in  plaintiffs'  land  and  with  defendant's 
repair  and  maintenance  thereof,  should  have  been  granted. 
Affirmed  on  plaintiffs'  appeal,  reversed  on  defendant's 
appeal. 

Deeher^  C.  J.,  Qatnob  and  Saunoeb,  JJ.,  concur. 


Jacob  Blake^  Appellee,  v.  The  City  of  Bedford,  Iowa, 

Appellant. 

EVIDENOE:    Expert  or  Opinion  Testimany— Detail  of  Facts— When 

1  Not  Keceesary.  A  physician  who  professes  to  speak  from  hit 
persomU  observation,  examination  and  treatment  of  a  patient  may 
properly  express  an  opinion  based  thereon,  without  first  detailing 
ail  that  he  has  learned  from  his  examination  and  treatment  of 
the  patient.  The  accuracy  and  reasonableness  of  his  opinion,  if 
questioned,  may  be  tested  on  oross-examination. 

EVIDEKCE:     Ck>ncl!i8iQii8— When  Harmless— Detail  of  Fact.     The 

2  statement  of  a  conclusion  by  a  witness  is  rendered  harmless  if, 
in  connection  therewith,  the  facts  upon  which  the  statement  is 
based  are  detailed  to  the  jury. 

PRINCIPLE  APPLIED:  The  witness 'stoted  that  a  sidewalk 
was  in  ''bad  shape."  In  connection  therewith,  he  stated  that 
the  boards  for  a  long  time  had  been  loose,  stringers  rotten,  and 
boards  frequently  out  of  place.  Held,  if  the  statement  that  the 
walk  was  in  ''bad  shape''  was  a  conclusion,  it  was  rendered 
harmless  by  the  detailed  facts. 

MXJNIOIPAL  00RP0RATI0N8:     8idewaUu— Second-Hand  BCaterial 

3  — ^Kotioe  of  Defect.     That  a  sidewalk  was  built  of  second-hand 
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materials,  such  faet  being  known  to  members  of  the  city  council, 
is  admissible  on  the  question  of  notice. 

EVIDENOE:  KegUgence— Defective  Sidewalks— Bepalxs  Subsequent 
4  to  Ii^ary— For  Wbat  Purpose  Admissible.  Evidence  that  a  walk 
was  taken  up  and  repaired  after  an  injury  may  be  admissible, 
not  to  show  negligence  on  the  part  of  the  city,  but,  if  material, 
to  show  that  the  walk  at  time  of  trial  is  not  in  the  same  condi- 
tion as  at  the  time  of  the  injury.  If  admitted,  and  defendant 
desires  the  evidence  to  be  so  limited,  it  should  so  request  the 
eourt. 


EVIDENOE:    Life  Tables— Expectancy  of  Life— Disputed  Permanent 

5  Injury.  Life  tables  showing  expectancy  of  life  are  admissible 
when  the  permanency  of  the  injury  is  a  fair  question  for  the 
jury. 

LIMITATION  OF  ACTIONS:     New  Cause  of  Action— Expanding 

6  Claim  by  Amendment.  An  amendment  to  a  petition,  '^  expanding 
or  elaborating''  the  allegations  of  the  petition  already  filed,  sets 
up  no  new  cause  of  action,  rendering  the  claim  subject  to  a  plea 
of  the  statute  of  limitation. 

PRINCIPLE  APPLIED:  The  original  petition  declared  on 
injuries  ''to  back,  left  hip  and  leg,  rupturing  and  injuring  the 
tendons,  muscles  and  attachments  of  his  back,  left  hip  and  leg," 
and  alleged  actual  notice.  The  amendment  set  up  that  the  left 
hip  bone  was  broken  and  that  on  account  thereof  he  had  been 
obliged  to  incur  an  operation  and  attendant  expense.  It  also 
elaborated  the  defective  condition  of  the  walk  and  alleged  both 
actual  and  constructive  notice.  Held,  no  new  cause  of  action 
was  set  up. 


INSTBUCTIONS:     Erroneous  In  Part — Correct  as  a  Wbole— Negll- 

7  gence.  An  instruction  which  may  have  been  objectionable  as  sub- 
mitting  the  question  of  the  negligence  of  a  city  in  the  original 
eonstruction  of  the  sidewalk,  when  no  negligence  in  that  respect 
was  charged,  is  not  error  when  the  instruction^  construed  as  a 
whole,  obviates  the  objection. 

INSTBUCTIONS:    Repetition  of  Statements  of  Law— Non-Necessity. 

8  The  court  need  not  and  cannot  in  every  sentence  or  in  every 
paragraph  attempt  to  restate  all  the  law  applicable  to  each  phase 
of  the  controversy.  It  is  sufficient  if  the  law  be  stated  with 
substantial  accuracy  in  the  instructions  as  a  whole. 

MUNICIPAL  COEPORATIONS:    Defective  Streets— Notice  to  Com- 

9  mittee.    It  is  a  matter  of  judicial  knowledge  that  the  duties  of  a 

Vol.  170  U.— 9 
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city  with  reference  to  streets  are  ordinarily  performed,  to  a 
great  extent,  by  a  committee  having  special  charge  of  such 
streets.  Therefore,  the  court  did  not  err  in  stating  to  the  jury 
that  notice  of  a  defect  in  a  sidewalk  brought  home  to  such  com- 
mittee would  be  notice  to  the  city,  especially  when  at  least  one 
member  of  the  committee  was  identified  as  having  such  notice. 

NEGUGENOE:      Bacoyery    Without    Negligence— Injrtrttction   Not 
10    Authorizing.    Instruction,  in  instant  case,  reviewed  and  held  not 
to  authorize  a  recovery  without  proving  negligence  on  part  of 
defendant  or  to  recover  damages  other  than  those  pleaded. 

Appeal  from  Taylor  District  Court. — Hon.  Thos.  L.  Max- 
well, Judge. 

Saturday,  February  20, 1915. 

•    Rehearing  Denied  Friday^  May  7,  1915. 

Action  at  law  to  recover  damages  for  personal  injury 
caused  by  the  alleged  negligence  of  the  defendant.  Judgment 
for  plaintiff  and  defendant  appeals. — Affirmed. 

Frank  Wisdom,  G.  B.  Haddock  and  FUck  &  Flick,  for 
Appellant. 

McCoun  &  Brant,  for  Appellee. 

Weaver,  J. — The  plaintiff  alleges  that  the  defendant 
city  negligently  permitted  one  of  its  sidewalks  to  become 
defective,  out  of  repair  and  unsafe  for  public  use,  and  that 
by  reason  of  such  defective  condition  of  said  walk  the  plain- 
tiff, while  lawfully  using  the  same,  was  tripped  or  thrown 
down  without  fault  or  negligence  on  his  part,  thereby  sus- 
taining serious  bodily  injuries  for  which  he  asks  a  recovery 
in  damages. 

Answering  the  petition,  defendant  denies  all  allegations 
of  negligence  on  its  part  and  further  avers  that  at  the  time 
of  the  alleged  injury  plaintiff  knew,  or  should  have  known, 
that  he  was  in  such  physical  condition  as  to  render  it  unsafe 
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for  him  to  travel  on  any  sidewalk  and  his  injury,  if  any,  is 
chargeable  to  his  own  negligence. 

There  was  a  trial  to  a  jury  and  verdict  and  judgment 
for  plaintiff  in  the  sum  of  $2,750. 

There  was  evidence  tending  to  show  that  plaintiff  was 
about  sixty  years  old,  was  a  resident  of  Bedford,  and  the 
injury  of  which  he  complains  occurred  on  or  about  July  6, 
1912.  Prior  to  that  date,  on  September  29,  1911,  plaintiff 
had  fallen  from  a  ladder  and  received  more  or  less  injury. 
He  is  a  laborer  and  when  well  had  an  earning  capacity  of 
$2.00  to  $2.25  per  day.  The  evidence  further  tends  to  show 
that  in  the  fall  from  the  ladder  plaintiff  sustained  what  the 
surgeons  call  an  impacted  fracture  of  the  neck  of  the  femur, 
a  fracture  in  which  the  broken  parts  of  the  bone  are  driven 
or  forced  together.  From  this  injury  he  appears  to  have 
been  disabled  for  several  months,  but  prior  to  the  time  of  the 
injury  in  this  case  there  is  evidence  that  he  had  so  far  re- 
covered as  to  be  able  to  walk  with  crutches  and  then  with 
crutch  and  cane  and  to  perform  some  work  in  the  garden  and 
various  kinds  of  other  light  manual  labor.  The  expert  evi- 
dence fairly  sustains  the  conclusion  that  a  union  of  the  broken 
bone  or  a  fibrous  union  by  which  the  bones  were  held  in  posi- 
tion had  taken  place  and  that  plaintiff  was  making  progress 
toward  a  more  or  less  complete  recovery,  though  such  progress 
was  necessarily  slow,  and  plaintiff's  restoration  to  the  full 
measure  of  strength  and  physical  capacity  which  he  had  en- 
joyed before  his  injury  was  perhaps  doubtful.  On  the  day 
mentioned  in  the  petition,  he  was  walking  with  the  aid  of 
crutch  and  cane  in  company  with  another  person,  when  one  of 
the  sidewalk  boards  few  up  or  tipped  in  such  manner  as  to 
catch  his  foot  or  crutch,  throwing  him  down.  Being  unable 
to  walk,  an  automobile  was  called  and  he  was  carried  home. 
The  next  day  he  was  taken  to  a  neighboring  town  to  consult 
a  doctor.  He  continued  to  complain  of  the  alleged  results  of 
his  last  fall,  and  tried  different  remedies,  until  the  following 
February,  when  a  surgical  operation  was  performed  in  which 
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an  incision  was  made  through  the  flesh  to  tlie  joint  and  a  nail 
driven  up  through  the  neck  of  the  bone  in  an  attempt  to 
join  the  broken  parts  and  set  up  an  irritation  which  it  was 
hoped  would  stimulate  the  growth  of  new  bony  substance  and 
provide  a  more  or  less  complete  union.  The  examination 
then  had  disclosed  a  fibrous  union  which  to  some  extent  com- 
pensated for  the  loss  of  the  use  of  the  bone,  but  the  extent 
of  the  benefit,  if  any,  to  be  derived  from  the  surgical  opera- 
tion appears  still  to  have  been  a  matter  of  doubt  at  the  time 
of  the  trial.  Plaintiff's  damages  were  assessed  by  the  jury 
at  $2,750. 

The  errors  assigned  by  appellant  are  entirely  too  numer- 
ous for  separate  consideration  and  discussion,  but  we  shall 
endeavor  to  so  group  them  that  nothing  of  a  material  char- 
acter will  be  omitted. 

I.  A  physician  who  was  shown  to  have  pers<Mially  ex- 
amined and  treated  plaintiff  for  his  injuries  was  asked  for  his 
opinion  whether  a  union,  bony  or  fibrous,  of  the  broken  bone 

had  taken  place  prior  to  the  plaintiff's  fall 
expert  or  opin-    on  the  Sidewalk.    In  this  question  the  witness 

ion  teHtimony :  ^ 

fart  "•  when  ^^  asked,  among  other  things,  to  speak  from 
not  neceuaary.  his  examination  and  observation  of  the 
patient,  and  over  the  objection  of  the  defendant  he  was  allowed 
to  answer.  It  is  said  in  support  of  the  objection  that  the 
physician  should  not  have  been  allowed  to  answer  until  he 
had  first  detailed  to  the  jury  all  that  he  had  learned  or  dis- 
covered in  his  examination  and  treatment  of  the  patient.  But 
such  is  not  the  rule  as  we  understand  it.  If  a  witness  is 
testifying  purely  as  an  expert,  pronouncing  an  opinion  solely 
upon  a  hypothetical  state  of  facts,  then,  of  course,  it  is  the 
right  of  the  opposing  party  to  insist  that  the  question  shall 
disclose  all  the  facts  upon  which  the  opinion  is  to  be  pro- 
nounced ;  but  if  the  witness  be  a  physician  who  professes  to 
speak  from  his  personal  observation,  examination  and  treat- 
ment, he  may  properly  express  an  opinion  based  thereon,  it 
being,  of  course,  the  privilege  of  counsel  on  the  other  side 
by  cross-examination  to  test  its  accuracy  and  reasonableness. 
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As  to  the  other  objection^  that  the  interrogatory  assomed 
the  existence  of  facts  not  shown,  we  think  the  question  as 
stated  is  not  without  support  in  the  record.  It  is  moreover 
to  be  said  that  the  answer  given  by  the  witness  was  of  a  very 
indefinite  character  and  not  calculated  in  any  way  to  prejudice 
the  defendant.  It  was  in  substance  that  in  his  opinion  either 
a  bony  or  fibrous  union  of  the  broken  parts  had  taken  place. 
This  was  disputed  by  no  one,  and  the  subsequent  surgical  ex- 
amination disclosed  a  fibrous  union. 

A  witness  upon  the  condition  of  the  sidewalk  described 
it  as  in  ''bad  shape."    In  the  same  connectiim,  he  proceeded 

to  tell  what  he  observed  of  its  condition — that 

'  conclusions :       for  a  long  period  the  boards  were  loose,  string- 
when  harmless:  °  '^  70 

detail  of  fact,  ers  rotted  and  boards  were  frequently  out  of 
place.  This  fully  explained  what  the  witness  meant  by  **bad 
shape,"  and  even  if  that  expression  should  have  been  stricken 
out  (which  we  do  not  decide),  its  retention  in  the  record  was 
not  prejudicial. 

Plaintiff's  son  testified  to  a  conversation  with  one  Humph- 
reys, in  which  he  called  the  attention  of  the  latter  to  the  fact 

that  when  this  walk  was  put  in  or  replaced 

^'  cowpoSttons-    it  was  done  with  second-hand  material,  and 

^JS -a   ■    upon  the  admiasion  of  this  evidence  error  is 

notice  ^f'  assigned.    It  is  shown,  however,  that  Humph- 

defect. 

reys  was  a  member  of  the  city  council  and  a 
member  of  the  committee  on  streets  and  the  testimony  was 
competent  as  tending  to  show  notice  to  the  city. 

Testimony  was  admitted  tending  to  show  that  the  side- 
walk at  the  place  in  question  was  repaired  or  renewed  soon 
after  the  plaintiff's  fall  thereon.    The  same  fact  had  already 

been  voluntarily  brought  out  by  defendant 
neg:iigence :  de-    upon  cross-examination  of  one  of  the  plain- 

fectlve  side-  ^  '^ 

walks:  repairs    tiff's  witnesses.    It  had  also  been  testified  to 

subsequent  to 

w^at^purpose     ^^  ^^^  ^^^  witucss  on  direct  examination 
admissible.         without  objection.     The  fact  was  not  neces- 
sarily incompetent  or  irrelevant.    Under  the  rule  which  has 
be^n  applied  in  this  state,  proof  of  subsequent  repair  does 
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not  imply  any  admission  by  the  defendant  of  the  alleged 
defect;  but  ordinarily  it  is  competent  to  show,  if  such  be  the 
case,  that  the  walk  as  it  exists  at  the  time  of  trial  is  not  in 
the  same  condition  as  when  the  alleged  injury  occurred.  Had 
the  appellant  requested  it,  the  court  would  doubtless  have 
instructed  the  jury  properly  limiting  the  use  to  be  made  of 
this  testimony,  but  such  request  was  not  made  and  the  excep- 
tion to  its  introduction  cannot  be  sustained.  Frohs  v,  Du- 
buque, 109  Iowa  219. 

Plaintiff  was  also  permitted  to  show  that  the  expectancy 
of  life  of  a  person  of  plaintiff's  age  is  fourteen  years.  The 
admissibility  of  this  fact  in  evidence  is  denied  on  the  theory 

that   there   was   no  testimony   upon   which 

5 .  E>riDBNCs : 

ufe  tobies :        the  jury  could  properly  find  that  the  injury, 

expectoncj  of  ^^  x-     r       ^  w      ^  i 

'*'riiumSt^*^     if  any,  which  plaintiff  sustained  is  permanent. 

wJniT.  As  we  read  the  record,  there  is  an  abundance 

of  evidence  to  support  that  conclusion.  There  is,  of  course, 
more  or  less  uncertainty  as  to  how  much  of  plaintiff's  crip- 
pled condition  is  due  solely  to  his  first  injury  and  how  much 
to  his  fall  on  the  sidewalk ;  but  the  inquiry  is  not  to  be  dis- 
regarded as  a  mere  matter  of  conjecture  and  it  was  within 
the  province  of  the  jury  to  find  the  fact  according  to  its  best 
judgment  from  all  the  circumstances  developed  on  the  trial. 
There  was  direct  and  explicit  evidence  that,  at  the  time  of 
his  fall  on  the  walk,  plaintiff  had  to  a  very  material  degree 
recovered  from  his  first  injury^  It  is  shown  that  he  worked 
in  the  garden,  split  wood  and  did  the  ordinary  chores  about 
his  home.  The  physician  in  charge  of  the  case  says  of  him 
at  that  time  that  he  could  put  his  whole  weight  upon  that 
leg,  could  squat  down  and  pick  up  things  and  could  cross  his 
legs.  There  is  other  evidence  of  the  same  general  character. 
These  statements,  if  believed  by  the  jury,  clearly  justified  the 
conclusion  that  prior  to  the  last  injury  a  fairly  serviceable 
union — either  bony  or  fibrous — ^had  taken  place  or  was  in 
process  of  development.  After  hfs  fall  on  the  walk  and  up 
to  the  time  of  the  trial,  plaintiff  had  been  unable  to  walk 
except  on  crutches.    He  had  not  been  able  to  perform  any 
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labor.  There  was  still  a  distinct  crepitation  indicating  a  move- 
ment or  friction  between  the  broken  parts  of  the  bone  and  a 
failure  of  union  between  them.  None  of  the  surgeons  gave 
any  confident  assurance  or  expressed  any  positive  hope  of 
his  ultimate  recovery.  True,  one  of  the  experts  declined  to 
say  whether  plaintiff  was  in  any  worse  condition  at  the  time 
of  the  trial  than  he  was  immediately  before  the  second  injury ; 
but  in  the  same  connection  said  it  was  impossible  for  him  to 
say  whether  the  injured  man  would  or  would  not  have  a 
better  limb  by  reason  of  the  surgical  operation  than  he  would 
have  had  without  it  or  without  the  second  injury,  and  con- 
cluded with  the  remark,  ''To  let  him  get  along  the  best  he 
can  is  all  that  can  be  done  for  him."  From  this  and  other 
testimony  along  the  same  lines^  including  the  plaintiff's  age, 
considered  in  the  light  of  the  ordinary  observation  and  expe- 
rience of  mankind,  it  is  difficult  to  conceive  how  a  jury  could 
do  otherwise  than  say  that  the  injury  of  which  he  complains 
is  of  a  permanent  character.  The  fact  that  plaintiff  had  sus- 
tained a  prior  injury  is,  of  course,  material;  but  it  consti- 
tuted no  defense  to  this  action  if  he  has  succeeded  in  showing 
to  the  satisfaction  of  the  jury  that,  by  reason  of  the  defend- 
ant's negligence  with  respect  to  its  sidewalk,  he  was  made  to 
fall,  without  fault  on  his  part,  and  thereby  received  other  or 
additional  or  increased  injury.  Under  the  issues  joined  and 
the;  evidence  offered,  these  were  questions  for  the  jury,  as  was 
also  the  question  whether  the  injuries,  if  any,  were  of  perma- 
nent character.  The  life  tables  were  therefore  properly  ad- 
mitted. 

II.  The  petition  as  originally  filed  stated  the  .injuries  of 
the  plaintiff  to  be  to  his  back,  left  hip  and  leg,  rupturing  and 
injuring  the  tendons,  muscles  and  attachments  of  his  back, 

left  hip  and  leg,  and  that  such  injuries  were 

^'  of^actSns  :       permanent.    Thereafter,  an  amendment  to  the 

Sctio^*^  ex-^'     petition  was  filed  stating  that,  in  addition  to 

bj^amend-'**™    the  injuries  described  in  the  original  pleading, 

™*"  *  plaintiff's  left  hip  bone  was  broken  and  that, 

on  account  of  said  injuries,  he  had  been  obliged  to  undergo 
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a  surgical  operation  and  incur  large  expense.  It  also  stated 
more  elaborately  the  alleged  defective  condition  of  the  side- 
walk where  plaintiff  fell,  and  that  the  city  had  both  actual 
and  constructive  notice  of  such  conditions  in  time  to  have 
repaired  it  before  the  alleged  accident.  To  this  amendment 
defendant  pleaded  the  statute  of  limitations.  In  its  charge 
to  the  jury  the  court  did  not  submit  the  issue  of  the  statute 
of  limitations,  and  to  this  omission  the  defendant  has  taken 
exception. 

The  amendment  stated  no  new  cause  of  action.  Stated 
briefly,  the  cause  of  action  as  originally  alleged  was  the  injury 
claimed  to  have  been  sustained  by  the  plaintiff  by  reason  of 
the  defendant's  negligence  in  the  maintenance  of  the  sidewalk. 
The  amendment  does  no  more  than  to  vary  and  expand  or 
elaborate  the  allegations  made  in  support  of  the  cause  of  action 
already  declared  upon  and  relates  back  to  the  commencement 
of  the  action.  In  no  proper  sense  of  the  word  is  it  a  state- 
ment of  a  new  cause  of  action.  See  Gordon  v.  C.  R.  I.  <fe  P.  Ry. 
Co.,  129  Iowa  747. 

So  also  of  the  point  made  by  appellant  that  the  original 
petition  charges  the  city  with  actual  notice  of  the  defect  in 
the  walk,  while  the  amendment  alleges  both  actual  and  con- 
structive notice.  The  essential  ultimate  fact  to  be  alleged  and 
proved  was  notice  to  the  city,  and  the  further  inquiry  whether 
the  notice  was  actual  or  constructive  was  solely  a  question  of 
evidence  and  the  amendment  in  this  respect  did  not  materially 
change  the  effect  of  the  pleading.  Indeed,  we  are  of  the 
opinion  that  the  case  which  plaintiff  made'  upon  the  trial 
would  have  been  provable  to  the  same  extent  had  the  amend- 
ment not  been  filed. 

III.  Exceptions  to  the  court's  instructions 
^'  eSmwu7^i? '   to  the  jury,  so  far  as  the  points  thus  raised 
a"a*w^ofef     are  not  governed  by  the  conclusions  we  have 
neg    ence.         already  stated,  are  as  follows: 

Of  the  duty  incumbent  on  the  city,  the  court  said  to 
the  jury: 
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''It  is  the  duty  of  the  defendant  city,  in  the  exercise 
of  its  corporation  power,  to  construct  and  maintain  sidewalks 
along  its  streets,  and  it  must  exercise  ordinary  and  rea- 
sonable care  in  such  construction  and  use  ordinary  and 
reasonable  diligence  to  see  that  such  sidewalks  are  maintained 
in  a  reasonably  safe  condition  for  public  travel,  and  a  failure 
on  its  part  to  exercise  such  ordinary  and  reasonable  care  and 
diligence  in  these  respects  would  constitute  negligence  for 
which  it  would  be  liable." 

If  we  understand  the  exception  taken  to  this  statement 
of  the  law,  it  is  that  the  court  submits  to  the  jury  the  question 
of  the  original  construction  of  the  walk  when  no  negligence 
in  that  respect  is  charged.  But  the  language  quoted  is  only 
a  part  of  the  paragraph  in  which  it  is  found,  and,  when  read 
as  a  whole,  it  appears  that,  after  stating  the  general  rule  as 
above,  it  proceeds  to  instruct  the  jury  specifically  that,  as 
applied  to  the  case  on  trial,  plaintiff  must  show  that,  if  the 
city  allowed  its  walk  at  the  place  in  question  to  become  out 
of  repair  and  to  remain  in  a  dangerous  and  unsafe  condition, 
then  the  finding  of  negligence  on  its  part  would  be  justified, 
provided  that  notice  had  been  shown  or  the  defective  condition 
had  existed  for  such  a  length  of  time  that  the  city  ought  to 
have  discovered  it.  There  is  nothing  in  this  instruction  of 
which  the  defendant  can  justly  complain. 

In  another  part  of  the  same  paragraph,  the  jury  were 
told  that,  before  finding  the  defendant  negligent,  notice  of 
the  defect,  actual  or  constructive,  must  be  shown  and  the  city 

must  have  had  reasonable  opportunity  to  re- 
®"  r?52Sti^T'   pair  it.    This  charge  is  criticised  because  it 
faw t'mS?  **'     does  not  state  with  sufficient  elaboration  what 
"    '  would  be  a  reasonable  time  for  such  purpose. 

Again  the  court  referred  to  the  subject  and  called  the  jury's 
attention  to  the  necessity  of  notice  to  the  city  "in  such  time 
that  the  defendant  might  have  repaired  the  same"  before  the 
injury  to  the  plaintiff.    This  statement  is  objected  to  because 
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the  court  did  not  repeat  what  it  had  just  said  as  to  the  matter 
of  reasonable  time  in  which  to  make  repairs. 

The  objections  are  to  a  great  extent  overdrawn  and  savor 
of  hypercriticism.  Reading  the  entire  paragraph,  it  shows 
careful  regard  on  the  part  of  the  court  for  the  rights  of  the 
defendant.  The  court  does  not  and  cannot  in  every  sentence 
or  in  every  paragraph  attempt  to  repeat  or  restate  all  the  law 
applicable  to  each  and  every  phase  of  the  controversy.  It  is  to 
be  assumed  that  the  jury  have  at  least  average  intelligence 
and  fairness  of  mind  and  will  give  heed  to  the  entire  charge 
of  the  court  according  to  its  evident  meaning,  and  there  is 
nothing  in  the  language  to  which  appellant's  objections  refer 
which  appears  capable  of  misleading  them  to  the  defendant's 
prejudice.  The  rule  as  stated  in  the  charge  has  the  uniform 
support  of  the  authorities. 

It  is  further  objected  that  the  court  erred  in  charging 
the  jury  that  notice  to  the  mayor  of  the  city  or  its  council- 
men  or  street  commissioner  or  committee  on  streets  and  alleys 

would  be  sufficient  for  the  purposes  of  the  law. 

^'  coBPc»ui^ioNs :    The  objection  is  directed  specially  to  the  ref- 

Btreets  :*notice    crcuce  made  to  the  city's  committee  on  streets. 

It  is  said  the  law  knows  no  such  office  or  officer 
and  the  committee  may  be  composed  of  officers  or  persons  not 
members  of  the  council.  But  the  court  is  not  required  to 
shut  its  eyes  to  the  ordinary  methods  of  business.  It  is  a 
matter  of  common  knowledge  that  the  duties  of  city  councils 
are  ordinarily  performed  to  a  great  extent  through  the  agency 
of  committees  of  their  membership,  and  among  these  is  usually 
a  committee  having  special  charge  and  oversight  of  the  public 
ways  within  the  municipality.  Moreover,  it  appears  affirma- 
tively in  this  record  that  the  defendant  city  had  such  a  com- 
mittee  and,  while  its  membership  generally  is  not  disclosed, 
one  of  its  members  was  identified  and  evidence  introduced 
tending  in  some  degree  to  show  knowledge  or  information  on 
his  part  as  to  the  walk  in  controversy.    Under  such  circum- 
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stances,  the  eonrt  did  not  err  in  telling  the  jury  that  notice 
to  its  street  committee  was  notice  to  the  city. 

The  court  further  charged  the  jury, — "If  you  find  that 
the  plaintiff  in  passing  along  said  sidewalk  in  company  with 
another  person  who  stepped  upon  a  loose  plank  or  board  in 

said  sidewalk,  in  such  a  way  that  the  same 

10.   Nrgligbncis  :  .  i     n  » 

recovery  with-    became  detached,  and  tripped,  and  threw  the 

out  negll-  '  x-x-      7 

tfon^io?**™^"    Pl*i^tiff  to  ^^^  ground  and  that  as  a  result 
authoruing.        thereof,  that  his  hip  and  limb  were  fractured, 

bruised,  or  otherwise  injured,  then  you  will  be  justified  in 
finding  that  plaintiff  was  injured  by  reason  of  said  defective 
condition  of  said  sidewalk,  and  the  nature  and  extent  of  such 
injury  it  will  be  your  duty  to  determine  from  the  evidence." 

This  the  counsel  for  appellant  construe  as  a  direction  to 
the  jury  that,  if  they  find  the  defendant  was  injured  by  trip- 
ping over  a  loose  board  in  the  walk,  then  a  finding  would  be 
justified  that  he  was  thus  injured  by  the  negligence  of  the 
city.  This  is  a  palpable  misconstruction  of  the  court's  lan- 
guage. The  quoted  language  makes  no  reference  whatever 
to  the  negligence  of  the  city  and  does  not  even  by  remote  infer- 
ence suggest  to  the  jury  that  the  finding  of  the  facts  therein 
mentioned  would  support  such  a  conclusion.  The  court  was 
here  speaking  only  of  the  question  whether  the  walk  was  in 
fact  in  a  defective  condition  and  whether  by  reason  thereof 
plaintiff  fell  and  was  injured.  In  other  words,  it  here  directed 
the  jury's  attention  to  the  first  of  the  several  things,  all  of 
which  plaintiff  must  prove  in  order  to  recover.  The  subject 
of  defendant's  negligence,  if  any,  with  respect  to  such  condi- 
tion is  not  here  spoken  of  but  is  fully  and  sufficiently  treated 
of  in  another  paragraph. 

Further  objection  is  urged  to  the  use  of  the  words,  **  other- 
wise injured,"  it  being  said  this  allowed  the  jury  to  find  dam- 
ages for  injuries  not  mentioned  in  the  pleadings.  There  is  no 
merit  in  this  proposition.  Plaintiff  did  declare  that  his  * '  hip 
and  leg  were  fractured,  bruised  or  otherwise  injured."    The 
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instruction  properly  uses  the  same  form  of  expression.  The 
allegation  was  broad  enough  to  support  a  recovery  for  any 
material  injury  of  which  there  was  evidence  to  the  hip  or  leg, 
whether  it  was  or  was  not  specifically  or  technically  described 
in  the  petition,  if  the  charge  of  negligence  was  sustained  by 
the  testimony  and  plaintiff  was  otherwise  shown  entitled  to 
recover. 

Numerous  other  objections  are  raised  to  the  instructions 
and  argued  by  counsel,  but  we  cannot  protract  this  opinion 
for  their  more  specific  consideration.  To  some  extent,  the 
questions  so  suggested  are  fully  covered  by  the  rulings  we  have 
already  made.  And  as  a  whole  it  must  be  said  of  them,  as 
we  have  before  intimated,  that  they  subject  the  language  of 
the  court  to  an  overrefinement  of  criticism  which,  if  followed 
by  this  court,  would  render  it  practically  impossible  to  make 
a  record  capable  of  standing  the  test  of  an  appeal.  Sub- 
stantial correctness  in  the  statement  of  the  legal  principles 
applicable  to  issues  tried  to  a  jury  is  all  that  can  be  expected, 
and  judgments  are  not  to  be  reversed  and  litigation  prolonged 
unless  error  appears  which  we  may  reasonably  suppose  to 
have  affected  the  result  of  the  trial  to  the  prejudice  of  the 
losing  party.  We  find  nothing  of  this  kind  in  any  of  the 
instructions  challenged  by  the  appellant. 

IV.  It  is  finally  argued  that  the  verdict  is  without  suffi- 
cient support  in  the  evidence.  It  is  enough  to  say  in  over- 
ruling this  objection  that  practically  every  material  fact  put 
in  issue,  the  negligence  of  the  defendant,  the  injury  thereby 
to  the  plaintiff,  contributory  negligence  of  the  plaintiff,  the' 
extent  of  his  injury,  if  any,  are  the  subject  of  a  conflict  of 
evidence  and  therefore  necessarily  matters  for  the  jury. 
The  veracity  of  the  witnesses,  the  weight  and  value  of  their 
testimony,  and  the  preponderance  of  the  evidence  are  ques- 
tions with  which  the  court  has  nothing  to  do.  They  have  been 
found  and  decided  by  the  jury  against  the  defendant,  and 
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there  being  no  apparent  prejudicial  error  in  the  record,  that 
verdict  must  stand. 

The  judgment  appealed  from  is — Affirmed. 


Deemer^  C.  J.,  Evans,  Preston,  Ladd,  and  Gaynob,  JJ., 
concur.    Salinger,  J.,  not  sitting. 


C.  E.  Cooper,  Guardian,  Appellee,  v.  Hattie  E.  Olson  et  al.. 

Appellant. 

DIVOBOE:    Property  Bights — Oonveyance  by  Wife  Before  Decree    ■ 

1  Effect.  A  former  husband  cannot,  after  his  former  wife  has 
seeured  a  divorce  from  him,  complain  that,  while  the  marriage 
relation  existed,  his  wife,  having  received  a  conveyance  of  land 
from  a  trustee  who  held  the  title  in  trust  for  her,  altered  the  said 
deed  by  erasing  her  own  name  as  grantee  and  inserted  in  lieu 
thereof  the  name  of  a  person  to  whom  she  sold  the  land,  the 
decree  of  divorce  being  silent  as  to  the  property  rights  of  the 
parties. 

EVIDENCE:    Transactioiis  with  Deceased — Objeetioiis — ^Walyer.    A 

2  party  objecting  to  testimony  and  a  witness  because  incompetent 
under  8ec.  4604,  Code,  as  calling  for  personal  communications  on 
a  certain  point  in  issue  with  a  party  insane,  waives  such  objec- 
tion by  adopting  such  testimony  ''as  his  own  testimony,"  even 
though  in  such  adoption  he  attempts  to  preserve  his  former  objec- 
tions. In  other  words,  such  party  after  making  such  a  record 
wiU  not  be  permitted  to  insist  on  the  probative  force  of  that  part 
of  such  ' '  communications  "  as  is  favorable  to  him  on  a  particular 
issue,  and  to  deny  the  probative  force  of  that  which  militates 
against  him  on  the  same  point  in  issue.    He  must  take  all  or  none. 

TBUBTS:    Besnlting  Trust — ^Evidence— Solficiency  of.    Evidence  re- 

3  viewed  and  held  that  plaintiff,  seeking  to  establish  a  trust  in 
land  because  of  having  furnished  the  money  with  which  to  pur- 
chase the  same,  had  not  met  his  burden  of  proof. 

Appeal  from  Monona  District  Court. — Hon.  George  Jepson, 

Judge. 
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Tuesday,  February  9,  1915. 

Rehearing  Denied  Friday,  May  7,  1915. 

Action  in  equity  by  C.  E.  Cooper,  as  the  gaardian  of 
Ole  Olson,  an  insane  person,  to  quiet  title  to  certain  real  estate 
and  to  set  aside  and  cancel  a  certain  deed  and  mortgage 
thereon.  By  its  decree,  the  trial  court  set  aside  the  deed  to 
the  eighty  acres  of  land  in  controversy,  from  the  surviving 
widow  and  heirs  of  O.  E.  Strand  to  defendant  Bernard,  can- 
celled the  mortgage  given  by  defendant  to  Hattie  E.  Olson, 
and  quieted  title  in  Ole  E.  Olson  as  against  defendant  Hattie 
E.  Olson  and  as  against  defendant  Henry  Bernard,  except  as 
to  the  mortgage  on  said  land  to  Monona  County,  which  was 
paid  off  and  satisfied  by  said  Bernard.  The  decree  subrogated 
Bernard  to  the  rights  of  the  county.  The  defendants  appeal. 
' — Reversed. 

J.  A.  Prichard,  Griffin  &  Page  and  H.  B.  WaUing,  for 
appellants. 

J.  W,  Anderson,  for  appellee. 

Preston,  J. — The  substance  of  plaintiff's  claim  is,  that 
his  ward,  Ole  Olson,  is  an  insane  person,  confined  in  the 
hospital  at  Cherokee ;  that  his  ward  is  the  owner  of  the  eighty 
acres  of  land  described  in  the  petition ;  that  the  record  title 
to  said  land  was  in  Ole  Strand ;  that  said  Strand  having  de- 
parted this  life,  a  conveyance  was  fraudulently  procured  from 
his  heirs,  conveying  the  land  to  defendant,  Hattie  E.  Olson ; 
that  the  defendant  Bernard  knew  of  and  participated  in  the 
fraud,  and  that  it  was  the  purpose  to  defraud  the  estate  of 
Ole  Olson. 

The  defendants  deny  any  fraud;  defendant,  Hattie  E. 
Olson,  claimed  the  land  as  her  own ;  that  it  was  the  agreement 
between  her  and  her  husband  and  Ole  Strand  that,  when  the 
mortgage  against  the  land  was  paid,  it  should  be  conveyed  to 
said  Hattie.    She  further  claimed  that  since  the  bringing  of 
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the  suit  she  has  been  divorced  from  Ole  Olson ;  that  she  had 
conveyed  the  land  to  Henry  Bernard  for  a  valuable  consid- 
eration, and  joined  with  Bernard  in  asking  to  have  the  title 
quieted  in  him ;  Bernard  asked  the  same  relief. 

It  is  conceded  by  counsel  for  both  sides  that  the  questions 
involved  are  of  fact,  and  we  think  the  case  turns  on  substan- 
tially one  point,  and  that  is  whether  the  $600.00  profit  on 

forty  acres  of  land  that  had  been  sold  and 
property'  invested  in  the  eighty  acres  in  controversy 

rights ;  conyey-  «     ^ 

bS?re^d  ^"^-    b^lo^&^^i  *^  *^®  plaintiff,  Ole  Olson,  or  his 
effect.  ■    former  wife,  the  defendant,  Hattie  E.  Olson. 

The  trial  court  was  of  opinion,  although  from  his  finding  of 
facts  he  seems  not  to  have  been  very  clear,  that  it  belonged 
to  Ole,  and  that,  therefore,  there  was  a  resulting  trust  in 
favor  of  Ole^  Olson.  Before  plaintiff  would  be  entitled  to  re- 
cover, he  must  show,  the  burden  being  upon  him,  that  such  is 
the  fact.  If  it  is  not  so  shown,  or  if  it  appears  that  the  money 
belonged  to  the  defendant,  Hattie  E.  Olson,  or  there  was  an 
agreement,  afterwards  carried  out,  that  Strand,  the  person 
holding  the  record  title  to  the  eighty  acres  in  controversy, 
should  convey  the  land  to  the  defendant,  Hattie,  then  plain- 
tiff would  not  be  entitled  to  the  decree.  There  is  no  dispute 
between  counsel  as  to  the  law. 

The  trial  court  in  its  decree  made  a  finding  of  facts  sub- 
stantially  as  follows: 

"1st:  That  the  land  in  controversy  was  purchased  from 
one,  Charles  Chrisman,  the  negotiations  therefor  being  carried 
on  by  Ole  E.  Olson,  the  purchase  price  thereof  being  $1,200.00, 
$600.00  of  which  was  then  paid  in  cash,  the  deed  therefor  be- 
ing made  to  O.  E.  Strand,  an  uncle  of  Ole  E.  Olson,  the 
balance  of  the  purchase  price  being  represented  by  a  mortgage 
to  Monona  County,  and  that  no  part  of  the  purchase  price  was 
paid  by  said  0.  E.  Strand. 

"2nd:  That  the  $600.00  paid  on  said  purchase  price  was 
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the  money  of  Ole  E.  Olson,  and  while  there  is  some  compe- 
tent evidence  to  show  that  Ole  E.  Olson  stated  that  he  would 
give  or  had  given  this  money  to  his  wife,  Hattie  E.  Olson,  the 
most  that  can  be  said  is  that  he  would  give  said  money  to  her, 
but  there  never  was  any  completed  gift  to  her  of  said  money. 

*'3d:  That  Ole  B.  Olson  shortly  after  the  conveyance  of 
the  land  to  O.  E.  Strand  moved  upon  the  same  with  his  family 
and  lived  thereon  with  them  as  their  homestead  for  about 
seven  years,  or  until  about  eight  years  ago  when  he  was  de- 
clared insane,  and  since  then  has  been  confined  in  the  Hospital 
for  the  insane  at  Cherokee,  Iowa,  and  after  his  commitment 
his  wife,  Hattie  E.  Olson,  and  family  continued  to  live  upon 
said  land  as  their  homestead  until  about  March  1st,  1912. 

'*4th :  That  O.  E.  Strand  died  about  eight  years  ago  with- 
out having  in  any  manner  sold  or  conveyed  the  land  in  con- 
troversy. 

''5th:  That  in  the  fore  part  of  1912  Hattie  E.  Olson  sold 
said  land  to  the  defendant,  Henry  Bernard  for  $3,900.00,  and 
requested  the  surviving  widow  and  heirs  at  law  of  0.  E. 
Strand  to  convey  said  land  to  her,  and  that  they  did  execute  a 
deed  to  her  therefor. 

"6th:  That  upon  receipt  of  such  deed  from  the  widow 
and  heirs  at  law  of  0.  E.  Strand  the  name  of  Hattie  E.  Olson, 
the  grantee,  was  erased  and  the  name  of  the  defendant,  Henry 
Bernard,  inserted  in  lieu  thereof  as  grantee,  and  that  the  same 
was  done  with  the  knowledge  and  consent  of  Henry  Bernard 
who  knew  that  the  husband  of  Hattie  E.  Olson  was  then  alive 
and  insane.  That  such  change  of  name  and  grantees  was  with- 
out any  authorization  upon  the  part  of  the  persons  who  exe- 
cuted said  deed. 

' '  7th :  That  the  consideration  to  be  paid  by  the  defendant, 
Henry  Bernard,  was  the  sum  of  $3,900.00,  $2,100.00  thereof 
having  been  paid  in  cash,  $600.00  of  which  was  paid  by  satis- 
fying the  mortgage  then  against  said  land  due  and  owing  to 
Monona  County,  that  $1,800.00  of  said  purchase  price  was  rep- 
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resented  by  defendant,  Henry  Bernard,  giving  to  the  defend- 
anty  Hattie  E.  Olson,  a  note  for  that  amount,  secured  by  a 
mortgage  back  on  the  land,  which  note  and  mortgage  is  still 
owned  by  the  defendant,  Hattie  E.  Olson. 

*'8th:  That  in  March,  1913,  the  defendant,  Hattie  E. 
Olson,  was  divorced  from  her  husband  Ole  E.  Olson  in  an 
action  brought  by  her  against  him,  and  that  the  relation  of 
husband  and  wife  no  longer  exists  between  them;  that  in 
the  divorce  action  no  alimony  was  asked  for  and  no  mention 
made  nor  decree  entered  as  to  their  property  rights. 

**9th :  That  while  the  evidence  is  not  clear  or  satisfactory 
as  to  the  reason  for  placing  the  legal  title  to  said  land  in  the 
name  of  O.  E.  Strand,  the  Court  does  not  find  that  Ole  E. 
Olson  did  so  in  fraud  of  creditors. 

''Upon  the  foregoing  findings  of  fact  the  Court  had 
reached  the  following  conclusions  of  law: 

"1st:  That  0.  E.  Strand  held  the  title  to  the  land  in  con- 
troversy in  trust  only,  and  upon  his  death  whatever  title,  if 
any,  passed  to  his  surviving  widow  and  heirs  the  same  was 
burdened  with  the  same  trust  conditions  upon  which  0.  E. 
Strand  held  the  same. 

"2d:  That  there  is  no  competent  evidence  of  an  express 
trust,  but  that  the  trust  was  a  resulting  one  and  for  the  bene- 
fit of  the  person  paying  the  purchase  price. 

"3d:  That  the  purchase  price  of  to  wit:  $600.00  was  the 
money  of  and  paid  by  Ole  E.  Olson,  and  that  O.  E.  Strand 
held  the  legal  title  in  trust  for  him,  and  that  whatever  title 
was  held  by  the  surviving  widow  and  heirs  of  O.  E,  Strand 
after  his  death  was  held  by  them  in  trust  for  Ole  E.  Olson 
and  charged  with  such  trust. 

"4th:  That  the  deed  of  conveyance  executed  by  the  sur- 
viving widow  and  heirs  at  law  of  O.  E.  Strand  to  Hattie  E. 
Olson  did  not  convey  said  land  to  her  free  from  such  trust, 
and  that  the  defendant,  Henry  Bernard,  by  the  erasure  of  the 
name  Hattie  E.  Olson  as  grantee  and  the  insertion  of  his  name 
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as  grantee  in  place  thereof  gave  him  no  better  title  than  conld 
have  been  conveyed  to  Hattie  E.  Olson  by  said  deed. 

'*5th:  That  the  note  and  mortgage  given  by  Henry  Ber- 
nard to  Hattie  E.  Olson  should  be  held  to  be  without  consider- 
ation and  void,  and  the  mortgage  no  lien  upon  said  land. 

"6th:  That  the  sum  paid  by  the  defendant,  Henry  Ber- 
nard, in  paying  off  and  satisfying  the  mortgage  to  Monona 
County,  together  with  interest  thereon,  as  provided  for  by 
said  mortgage,  the  said  defendant,  Henry  Bernard,  should  be 
subrogated  to  the  rights  of  Monona  County,  and  have  a  lien 
against  said  land  for  said  sum. ' ' 

We  cannot  agree  with  the  finding  of  the  trial  court  as 
to  the  second  finding  or  the  third  conclusion  of  law,  in  so 
far  as  it  holds  that  the  title  to  the  land  was  held  in  trust  by 
Strand  for  the  benefit  of  Ole  E.  Olson  because  he  paid  the 
money,  and  we  feel  that  we  ought  to  set  out  a  part  of  the  testi- 
mony and  so  much  as  bears  upon  the  question  indicated. 

The  record  presents  a  peculiar  situation.  The  plaintiff 
had  the  burden  to  show  that  the  title  to  the  land  in  question 
was  held  by  Strand  in  trust  for  him,  and  to  prove  the  alleged 
fraud.  The  only  evidence  introduced  by  plaintiff  in  the  first 
instance  was  witness  Hofmann,  who  testified  that  the  deed 
executed  by  the  widow  and  heirs  of  0.  E.  Strand,  in  which 
the  grantee  now  appears  as  Henry  Bernard,  contained  the 
name  of  Hattie  E.  Olson,  when  first  received,  and  that  he 
changed  the  name  of  the  grantee  by  erasing  the  name  of 
Hattie  E.  Olson  and  putting  in  that  of  Bernard ;  that  this  was 
done  at  the  request  either  of  Mrs.  Olson  or  Campbell,  who 
was  acting  for  her,  and  that  it  was  done  to  save  making 
another  deed. 

On  cross-examination  of  this  witness  by  defendants,  the 
proper  foundation  was  laid  for  a  letter  from  the  widow  of 
0.  E.  Strand,  which  was  then  introduced  in  evidence,  without 
objection.    This  letter  is  as  follows : 
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(C 


Berthoud,  Colorado, 

April  16,  1913. 
Mr.  J.  A.  Prichard,  Attorney, 

Onawa,  Iowa. 
Dear  Sir: 

Some  friends  of  mine  in  Monona  County  has  written 
me  that  Mrs.  Hattie  Olson's  daughter  and  husband  are  trying 
to  get  the  home  away  from  her.  Mr.  Ole  Olson  was  Mr. 
Strand's  nephew  and  if  Mr.  Strand  was  living  he  could 
tell  you  as  well  as  I,  that  the  home  rightly  belongs  to  Mrs. 
Olson,  for  she  has  always  worked  hard  and  has  kept  up  the 
interest  on  the  home  since  he  was  taken  to  the  asylum.  Mr. 
Strand  bought  her  three  turkeys  one  year  so  she  could  raise 
turkeys  and  make  some  money  that  way.  I  tell  you  when  a 
man  comes  home  drunk,  and  makes  his  wife  take  care  of  tiie 
team  in  the  middle  of  the  night,  it  is  something  awfuL  Then 
he  used  to  pound  her,  and  pull  her  hair  out  by  the  handfuls, 
and  even  took  a  horse  into  the  house,  and  tied  it  to  the  bed 
post.  Would  make  her  get  up  in  the  morning  and  do  all  the 
chores  and  get  his  team  ready  for  him,  then  she  would  get 
breakfast  ready,  before  he  would  get  up.  Now,  if  the  place 
does  not  belong  to  her,  it  ought  to.  I  would  never  have  lived 
with  such  a  man.  We  always  felt  so  sorry  for  her.  She  is  a 
good,  hardworking  woman.  I  wish  Mr.  Strand  was  alive  to 
write  you  what  he  thinks  and  knows  about  it.  Could  tell  you 
more  than  I  can. 

Respectfully, 
(Signed)  Mrs.  Alice  Strand." 

The  Strands  made  no  claim  to  the  land,  as  shown  by  the 
above  letter  and  their  willingness  to  make  the  deed  to  Mrs. 
Olson.    . 

The  testimony  of  plaintiff  in  chief  did  not  show  that 
plaintiff  had  paid  any  of  the  purchase  money  on  the  land  in 
question,  but  did  show  only  the  change  in  the  deed  from  the 
Strands  to  the  defendant,  Hattie  E.  Olson.    If  the  land  be- 
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longed  to  her  and  she  was  entitled  to  a  deed  from  the  Strands^ 
the  plaintiff  could  not  complain,  because  he  and  the  defendant, 
Hattie  E.  Olson,  were  divorced,  and  the  decree  of  divorce  was 
entirely  silent  as  to  the  property  rights  of  the  parties  to  the 
divorce  case.  If  the  deed  was  rightfully  made  out  in  her  name 
and  it  was  her  property,  the  decree  of  divorce  did  not  change 
the  situation,  but  still  left  it  hers.  Cole  v.  Cole,  139  Iowa 
609. 

Before  any  evidence  was  taken,  the  parties  stipulated 
as  follows:  ''This  cause  coming  on  for  hearing  before  the 
court,  it  is  stipulated  that  defendants  may  offer  their  testi- 
mony at  this  time,  in  so  far  as  they  are  able, 
^'  SvmMctioEis  &nd  that  the  plaintiff  shall  have  until  June  1st 
objectiooB :     '    to  file  his  testimony,  and  that  the  same  shall 

be  taken  in  the  form  of  depositions,  and  when 
the  same  are  so  taken,  to  be  submitted  to  the  court,  who  shall 
have  authority  to  examine  the  same  and  enter  judgment  in 
vacation  as  though  entered  during  the  trial  term." 

Thereupon,  the  defendants  introduced  their  testimony, 
and,  at  the  conclusion  thereof,  the  plaintiff,  by  his  attorney, 
stated: 

''The  plaintiff  at  this  time  makes  the  witnesses  introduced 
by  the  defendants  his  witnesses  and  adopts  their  testimony 
as  plaintiff's  testimony,  so  far  as  the  witnesses  themselves  are 
competent,  not,  however,  waiving  the  objections  interposed 
at  the  time  of  the  taking  of  defendants'  testimony  to  that 
part  of  testimony  of  any  and  all  witnesses  relating  to  any 
personal  transaction  with  Ole  E.  Olson." 

Both  parties  then  rested.  The  defendants  were  not  re- 
quired to  put  in  all  their  testimony  until  plaintiff  had  made 
out  his  case,  but  it  is  said  by  counsel  for  appellee  that  all 
witnesses  were  examined  who  had  any  knowledge  of  the  trans- 
action, and  that,  had  defendaiits  not  put  all  these  witnesses 
on  the  stand,  plaintiff  would  have  been  compelled  to  put  some 
of  them  on. 
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So  far  then  as  plaintiff  claims  to  have  shown  that  his 
money  paid  for  the  land,  it  is  shown  by  the  defendants'  wit- 
nesses, and  largely  by  the  testimony  of  the  defendant,  Hattie 
E.  Olson,  which  plaintiff  says  was  incompetent  because  she 
was  incompetent  as  a  witness  to  testify  against  her  insane 
husband;  plaintiff  objected  to  a  part  at  least  of  her  testimony 
on  that  ground. 

The  appellant  insists  that  if  the  evidence  of  defendants' 
witnesses  is  competent  evidence  for  the  plaintiff  and  ap- 
pellee, then  it  certainly  must  be  competent  evidence  for  de- 
fendants and  appellants;  that  appellee  could  not  be  permitted 
to  object  to  the  testimony  on  the  ground  of  its  incompetency 
and  then  urge  that  portions  of  this  testimony  should  be  re- 
ceived, because  favorable  to  plaintiff  and  to  establish  his 
case.  It  has  been  held  that  the  party  objecting  to  testimony 
and  a  witness  because  incompetent  under  the  statute  does  not 
waive  the  objection  by  cross-examination.  Plaintiff  did  cross- 
examine  Mrs.  Qlson,  and,  to  some  extent,  at  least,  beyond  the 
proper  limits  of  cross-examination,  although  defendants  did 
not  object  on  that  ground.  We  think  that  if  the  witness  is 
incompetent  to  testify  to  personal  transactions,  all  her  testi- 
mony on  that  subject  is  incompetent,  and  plaintiff  may  not 
consider  her  testimony  as  to  personal  communications  between 
herself  and  her  husband  which  tend  to  show,  if  they  do,  that 
the  $600.00  in  money  paid  on  the  land  was  the  money  of 
plaintiff,  and  ignore  other  testimony  on  the  same  subject. 

It  should  all  be  considered  together  or  all 
snjting  trust :  rejected,  and,  if  rejected,  as  before  stated, 
sufflcienc>  of.  plaintiff  has  not  shown  that  the  $600.00  pay- 
ment was  made  with  money  belonging  to  plaintiff.  But, 
taking  the  testimony  of  the  defendant,  Hattie  E.  Olson,  aU 
together,  with  other  competent  testimony,  or  excluding  all 
of  her  testimony  as  to  personal  transactions  and  communica- 
tions, but  considering  testimony  of  other  witnesses  who  are 
competent,  we  are  satisfied  that  this  $600.00  is  not  shown  to 
have  been  money  of  plaintiff.    It  does  not  appear,  even  from 
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the  tegtimony  of  Mrs.  Olson,  that  plaintiff  ever  had  pofises- 
sion  of  or  handled  the  money.  So  far  as  the  record  shows^ 
when  the  first  forty  acres  was  sold  for  $1,200.00  and  $600.00 
retained  by  Strand  for  money  which  had  been  advanced  by 
him,  the  $600.00  profit  on  that  land  may  have  been  handled 
by  Strand  himself  in  the  purchase  of  the  eighty  acres  in 
controversy,  or  by  plaintiff's  wife,  or  both  plaintiff  and  his 
wife.  While  it  is  true  in  a  sense,  as  stated  by  the  trial  court, 
it  does  not  clearly  appear  that  there  was  a  complete  delivery 
to  Mrs.  Olson,  nor  does  it  appear  that  there  was  any  such 
delivery  or  possession  of  the  money  by  plaintiff.  The  evidence 
tends  as  strongly  to  show  that  it  was  paid  to  Mrs.  Olson  as 
that  it  was  paid  to  plaintiff.  The  evidence  is  not  entirely  clear 
at  this  point  on  this  subject  and  is  somewhat  contradictory 
as  to  how  and  by  whom  the  $600.00  profit  on  the  first  land  scdd 
was  paid  on  the  eighty  acres  in  question.  But  we  are  satisfied 
that  plaintiff  has  not  met  the  burden  and  shown  that  he  paid 
it  so  as  to  be  entitled  to  the  decree.  Furthermore,  it  is  quite 
clearly  shown  that  plaintiff  himself  agreed  with  the  defendant, 
Hattie  E.  Olson,  that  Strand  should  deed  this  land  to  her  if 
she  would  go  back  and  live  with  him,  and  it  was  so  deeded  by 
the  heirs  of  Strand.  We  shall  refer  to  this  in  the  testimony 
of  Mrs.  McCoy  and  others,  later  in  the  opinion.  And  it  does 
satisfactorily  appear  by  competent  and  disinterested  wit- 
nesses that  plaintiff  stated  that  the  money  did  belong  to  his 
wife,  Mrs.  Olson,  and  the  evidence  also  shows  that  there  was 
an  agreement  between  plaintiff  and  Mrs.  Olson  that  if  she 
would  go  back  to  live  with  him,  the  land  should  be  hers,  and 
that  Strand  should  make  a  deed  of  it  to  her,  and  the  deed  was 
so  made  by  Strand's  heirs  after  his  death.  We  shall  set  out, 
as  briefly  as  may  be,  the  testimony  bearing  upon  this  question. 
Mrs.  Olson  testified,  without  objection: 

Q.  "When  you  were  married,  what  property,  if  any,  did 
you  and  your  husband  have?" 

A.  "I  put  it  in  Ole  Strand's  name  so  that  Ole  OIs(m 
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couldn't  beat  me  out  of  my  hard  earnings.  Ole  Olson  was  a 
drunkard  and  went  through  mth  everything  he  made.  I 
wanted  to  have  it  put  in  Strand's  name.  Ole  Strand  is 
dead.*' 

Over  objection,  she  testified : 

''The  agreement  I  had  with  Strand  was  that  he  was  to 
convey  the  land  to  me.  The  agreement  was  that  the  place 
was  to  be  put  in  Strand's  name  and  Strand  was  to  deed  it 
to  me  whenever  I  wanted  it^  whenever  I  said  so.  I  was  to 
keep  up  the  taxes  and  interest,  pay  the  principal,  and  when- 
ever I  wanted  the  place  he  was  to  deed  it  to  me.  We  owed 
$600.00  on  the  place  we  got  from  Chrisman.  When  I  sold  the 
farm  I  paid  it  out  of  that  money.  I  paid  all  the  taxes  except- 
ing twice.  Uncle  Strand  paid  one  tax  and  I  think  Ole  paid 
one.  Ole  has  been  in  the  asylum  eight  years.  I  have  paid 
out  close  to  $1,000.00  since  I  have  been  on  the  place,  and 
have  paid  it  out  of  my  earnings  made  off  the  place.  We  lived 
together  on  the  farm  from  1898  to  1905,  excepting  when  he 
would  run  me  off.  He  would  drive  me  away  and  I  would  go 
back  after  a  while'.  I  have  taken  care  of  the  children  and 
supi>orted  myself  since  Ole  has  been  taken  away." 

On  cross-examination,  she  says : 

''The  $600.00  we  paid  on  the  Chrisman  land  was  the 
profit  made  on  the  sale  of  the  forty  acres.  It  was  bought  from 
Charlie'  Chrisman.  My  husband  and  Charlie  Chrisman  made 
the  bargain,  and  it  was  put  in  Strand's  name  to  be  deeded  to 
me.  We  bought  this  farm  by  Ole  Strand  paying  $600.00  on 
the  land.  This  was  all  we  paid  on  the  farm.  We  paid  $600.00 
for  it  and  got  the  money  of  Ole  Strand.  Then  we  moved  on 
the  farm  and  improved  it  a  little  and  sold  it  for  $1,200.00. 
We  took  $600.00  of  this  money  to  pay  Strand  the  money  we 
borrowed  and  the  other  $600.00  was  mine.    The  deed  to  the 
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farm  we  bought  of  Chrisman  was  given  to  (He  E.  Strand, 
who  waa  Ole  Olson's  uncle." 

The  Court:  ''I  believe  I  am  getting  a  little  mixed  up  on 
this.    Did  she  just  have  the  two  pieces  of  landt" 

Counsel  for  Plaintiff:  ''They  had  three.  One  was  lost  on 
a  mortgage,  and  another  they  sold  for  $1,200.00,  and  then  the 
Charlie  Chrisman  land  they  bought  with  part  of  the  $1,200.00. 
The  Chrisman  land  is  the  land  in  dispute.  The  first  piece  of 
land  they  bought  was  the  forty  acres,  and  that  was  taken  on  a 
loan,  and  the  second  piece  they  got  $600.00  from  Strand  and 
bought  that  piece  of  land  and  afterwards  sold  it  for  $1,200.00, 
and  $600.00  was  paid  back  to  Mr.  Strand  and  $600.00  was  paid 
on  the  Chrisman  land." 

Q.  "Why  was  the  deed  put  in  the  name  of  Strand!" 

A.  "Olson  went  through  with  every  cent  he  made  and 
got  in  trouble  by  selling  liquor.  Ole  was  afraid  of  being  sued 
on  account  of  the  liquor  business.  I  have  paid  the  interest 
on  the  loan  ever  since  Ole  was  sent  away.  He  allowed  it  to 
be  sold  and  I  paid  the  taxes  and  redeemed  it.  Strand  had 
been  dead  a  long  time  before  I  knew  it.  I  saw  Charlie  Chris- 
man when  he  was  making  the  bargain,  but  I  was  not  with 
them  when  they  made  the  deal." 

Witness  Mrs.  McCoy,  a  sister  of  Mrs.  Olson,  testifies  that 
she  visited  them  at  different  times;  that  after  Mr.  and  Mrs. 
Olson  moved  on  the  Chrisman  place  she  had  a  conversation 
with  Mr.  Olson. 

''I  talked  with  Ole  E.  Olson  about  this  farm  and  he  told 
me  that  he  had  taken  $600.00  of  money  that  belonged  to  Mrs. 
Olson  and  paid  it  on  the  place  and  turned  it  over  to  Mr.  Strand 
to  hold  for  Mrs.  Olson.  He  told  me  he  used  to  run  a  saloon 
without  a  license  and  he  was  afraid  they  might  get  onto  him. 
She  had  left  him,'  and  he  said  he  promised  her  half  the  money 
that  they  would  get  from  the  other  place  if  they  sold  it  if  she 
would  come  back,  and  that  he  had  paid  $600.00  to  Strand 
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and  the  other  $600.00  to  her.  I  had  a  conversation  with  Mr. 
Strand,  and  he  told  me  that  when  she  paid  the  mortgage  on 
the  place  he  was  going  to  see  that  she  got  it.  That  was  the 
day  after  I  had  talked  with  Ole  Olson.  I  do  not  know  whether 
Ole  Olson  heard  this  conversation  or  not  I  couldn't  tell  how 
long  his  mind  was  bad  before  he  went  away.  When  I  was 
talking  with  him  about  the  place  his  mind  was  all  right." 

Elmer  Olson,  a  son  of  plaintiff,  twenty-f oar  jeAn  of  age, 
and  who  was  only  about  ten  years  old  at  the  time  the  land  in 
question  was  bought,  says  he  had  a  conversation  with  his 
father,  plaintiff,  in  which  he  said  the  land  was  to  be  deeded 
to  her;  that  she  had  left  him  several  times^  and  he  wanted 
her  to  go  back. 

''He  never  said  anything  direct  to  me.  He  was  talking 
to  my  mother.    I  was  present  and  heard  the  conversation.'' 

Q.  ''You  heard  him  say  something  about  its  being  placed 
in  Strand's  name.  Now  tell  the  court  what  you  heard  him 
say  as  to  what  Strand  was  to  do  with  the  land,  if  anything  t ' ' 

A.  "He  was  to  deed  it  to  my  mother  when  it  was  settled 
up.  I  can't  say  exactly,  but,  as  I  remember,  the  $600.00  was 
to  go  to  my  mother." 

Mrs.  William  Cole  testified  that  she  is  not  related  to  any 
of  the  parties;  that  she  had  known  plaintiff  and  defendant 
for  twenty-two  years;  visited  them  at  their  home  often;  that 
at  one  time  defendant,  Mrs.  Olson,  came  to  her  house  with 
her  face  and  head  bleeding  in  the  middle  of  the  night  with 
the  child;  that  "while  she  was  at  my  place,  and  about  a  week 
after  she  came,  Ole  Olson  came  there.  Both  of  the  children 
were  with  Mrs.  Olson.  I  heard  a  conversation  between  Mr. 
and  Mrs.  Olson  at  that  time  with  relation  to  her  returning 
home  and  upon  what  conditions  she  was  to  return.  This 
conversation  was  a  few  months  before  they  purchased  the 
Chrisman  farm.  He  begged  her  to  go  home  with  him.  He 
acknowledged  he  had  always  mistreated  her,  but  would  treat 
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her  better  if  she  would  only  go  home.  She  refused  to  do  so 
for  some  time.  He  coaxed  her  all  the  afternoon  to  go  back 
with  him  and  she  would  not  give  up  to  go  until  towards  even- 
ing. He  said  if  she  would  come  and  go  back  with  him  that 
he  would  give  her  the  place  if  he  ever  mistreated  her  again. 
She  said  she  did  not  care  to  go ;  that  she  was  ashamed  to  go 
back  again  because  the  neighbors  knew  that  he  had  mistreated 
her.  He  told  her  he  would  go  home  and  do  the  chores  and 
he  would  come  back  that  evening  and  take  her  home  after 
dark  so  the  neighbors  wouldn't  see  her,  and  that  if  he  ever 
mistreated  her  again  that  it  would  be  agreed  that  the  uncle 
should  deed  the  place  to  her  at  any  time  she  wanted  it  in  her 
name.  The  place  they  were  living  on  at  that  time  was  in  the 
uncle's  name,  as  also  was  the  Chrisman  farm  they  bought 
shortly  afterwards.    So  she  went  home  with  him." 

The  evidence  shows  that  plaintiff  did  mistreat  her  after 
the  purchase  of  the  Chrisman  land  and  after  this  conver- 
sation. 

There  is  no  homestead  question  in  the  case,  such  matter 
not  being  relied  upon  or  argued.  For  the  reasons  given,  we 
are  of  opinion  that  the  court  erred  in  holding  that  there  was  a 
resulting  trust  in  favor  of  the  plaintiff  and  in  cancelling  the 
deed  and  mortgage.  The  decree  should  have  quieted  the  title 
in  defendant  Bernard.  The  defendants  may  have  a  decree  in 
accordance  with  the  opinion,  and  such  decree  may  be  entered 
in  the  district  court,  or,  if  appellants  so  elect,  it  may  be  done 
in  this  court. — Reversed. 

Deemeb,  C.  J.,  Evans  and  Weaver^  JJ.,  concur. 
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W.  G.  Crandall  et  al.,  Appellees,  v.  E.  E.  Tbowbbidoe  et  al., 

Appellants. 

PROCESS:  Servlca— Fraud  In  Secnriiig— JurlBdlction.  Service  of 
process  secured  through  the  trickery,  deceit  or  fraud  of  a  party 
or  those  acting  for  him,  does  not  give  the  court  jurisdiction. 
Becord .  reviewed  and  held  to  show  that  jurisdiction  attached — 
that  no  fraud  had  been  practiced. 

Appeal  from  Clay  District  Court. — ^Hon.  N.  J.  Lbe,  Judge. 

Wednesday,  January  20,  1915. 

Rehearing  Denied  Friday,  May  7,  1915. 

AcnoN  in  equity  to  cancel  notes  given  by  the  plaintiffs, 
one  of  which  was  for  $1,200.00  and  endorsed  to  defendant 
Swenson,  the  other  for  $2,500.00,  endorsed  by  Swenson  to 
Gillespie,  and  by  him  endorsed  to  the  Peoples  Savings  Bank, 
of  Spencer,  Iowa.  Defendants  were  not  all  served  and  there 
was  no  appearance  for  some  of  them.  Defendant  Swenson,  who 
is  the  appellant,  is  a  resident  of  Nebraska.  Service  of  original 
notice  was  made  upon  him  by  the  sheriff  of  Clay  County  on 
October  28,  1912,  at  Spencer,  Iowa.  He  appeared  specially 
for  the  purpose  of  objecting  to  the  jurisdiction  of  the  court 
and  moved  to  set  aside  the  return  and  service  on  the  ground 
that  he  was  induced  by  the  fraud  of  plaintiffs  to  come  to 
Spencer  for  the  purpose  of  enabling  plaintiffs  to  serve  the 
notice  upon  him  there.  The  hearing  was  had  upon  affidavits 
and  oral  examination  of  some  of  the  persons  making  affida- 
vits. Appellant's  motion  was  overruled,  and  he  appeals. — 
Affirmed. 

Alvin  F.  Johnson  and  Helsell  &  HelseU,  for  Swenson, 
appellant. 

FaviUe  cfc  Whitney,  for  plaintiffs,  appellees. 
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W,  W,  Corntuall,  for  defendants,  First  National  Bank 
and  Peoples  Savings  Bank. 

Preston,  J. — ^With  the  merits  of  the  controversy  be- 
tween plaintiffs  and  defendants,  we  have  nothing  to  do  on 
this  appeal.    There  has  been  no  general  appearance,  or  plea 

to,  or  trial  upon  the  merits,  except  that  the 
aervice  f '  Savings  Bank  has  filed  an  answer.    The  ap- 

curing:  Juris-     pearance  by  defendant  Swenson  was  under 

Par.  4,  Chap.  162,  Acts  of  the  Thirty-Fourth 
General  Assembly.  The  question  is,  whether  plaintiffs  prac- 
ticed a  fraud  upon  appellant,  as  alleged.  It  is  almost  entirely 
a  question  of  fact  The  fraud  alleged  is,  that  the  presence 
of  appellant  in  Clay  County,  Iowa,  was  procured  by  plaintiffs 
upon  the  representation  that  if  he  would  come  to  Spencer, 
Iowa,  he  would  there  have  delivered  to  him  an  automobile  as 
payment  of  the  $1,200  note  of  plaintiffs  which  Swenson  held, 
and  by  plaintiffs'  concealing  from  him  certain  facts  which, 
if  he  had  known,  would  have  caused  him  not  to  come  within 
the  jurisdiction.  Appellant  says  his  presence  in  Iowa  was 
not  voluntary;  that  plaintiffs'  purpose  was  unknown  to  him. 
If  the  presence  of  appellant  in  Iowa  was  procured  by  trick- 
ery, deceit,  or  the  fraudulent  and  wrongful  acts  of  plaintiffs, 
or  those  acting  in  their  behalf,  the  court  did  not  obtain  juris- 
diction, and  in  that  case  the  motion  to  quash  should  have 
been  sustained.  Appellant  cites  upon  this  point:  Dutdap  v. 
Cody,  31  Iowa  260 ;  Mooney  v.  U.  P.  R.  Co.,  60  Iowa  346 ; 
Toof  V.  Foley,  87  Iowa  8 ;  Mahoney  v.  Insurance  Co.,  133  Iowa 
570 ;  AUen  v.  Wharton,  59  Hun.  622, 13  N.  Y.  Sup.  38 ;  Toum- 
send  V.  Smith,  47  Wis.  623 ;  Van  Horn  v.  Oreai  Western  Mfg. 
Co.,  37  Kans.  523 ;  Wood  v.  Wood,  78  Ky.  624 ;  Chubbuck  v. 
Cleveland,  37  Minn.  466 ;  Wamer  v.  Bright,  52  111.  35 ;  Heston 
V.  Heston,  52  N.  J.  Eq.  91;  Battelle  v.  Youngstown,  etc.,  84 
Tenn.  355 ;  Frawley  v.  Casualty  Co.,  124  Fed.  259 ;  Cavanaugh 
V.  Manhattan,  133  Fed.  818. 

Plaintiffs  both  signed  the  notes  and  were  interested  in 
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the  California  land  deal,  and  were  investigating  the  facts  to 
make  defense.  They  are  each  chargeable  with  the  acts  of 
the  other,  or  their  attorney,  as  to  the  service  of  notice  in  the 
action  by  plaintiffs.    Toof  v.  Foley,  supra. 

It  is  the  claim  of  appellant  that  plaintiffs  had  been  plan- 
ning to  have  Swenson  come  to  Iowa  in  order  to  serve  him 
with  notice,  and  that  they  concealed  such  purpose  from  him. 
There  is  no  other  claim  of  concealment.  If  such  was  not 
their  purpose,  then,  of  course,  there  was  no  concealment  of  it. 
The  evidence,  which  wiU  be  later  pointed  out,  shows  that  until 
after  Crandall  had  the  conversation  with  Gillespie  on  the 
morning  of  October  28,  and  when  Crandall  supposed  Swenson 
had  already  started  to  Spencer,  there  was  no  intention  to  sue 
Swenson,  consequently  no  fraud  or  concealment. 

Fraud  and  fraudulent  intent  and  purpose  may  be  in- 
ferred* from  the  acts  and  representations  of  the  parties  and 
all  the  facts  and  circumstances  shown.  Bean,  etc.,  Mfg.  Co. 
V.  Standard  Spoke  Co.,  131  Fed.  215.  But  as  between  honest 
and  dishonest  motives  and  purposes,  we  should  presume  hon- 
esty of  intent  and  purpose  unless  the  facts  and  circumstances 
are  such  as  to  satisfy  the  mind  that  the  acts  and  statements 
relied  upon  are  fraudulent  or  dishonest. 

The  legal  propositions  seem  to  be  settled,  so  that  it  is 
unnecessary  to  discuss  the  cases.  We  do  not  understand 
counsel  for  appellees  to  controvert  the  legal  propositions  in 
appellant's  authorities  before  cited.  They  contend,  however, 
that  under  the  evidence  there  was  no  fraud  or  unfairness,  and 
that  appellant  came  voluntarily  to  Spencer,  Iowa.  After  a 
careful  examination  of  the  record,  we  are  of  opinion  that 
the  position  of  appellees  ought  to  be  sustained. 

Without  going  too  much  into  detail,  we  shall  state  the 
more  important  facts  appearing  in  the  record.  Although 
the  hearing  was  of  a  motion,  supported  by  afSdavits,  with 
counter-affidavits,  the  record  is  voluminous  for  such  a  case, 
and  there  is  necessarily  more  or  less  repetition.  The  facts 
are,  in  the  main,  without  substantial  dispute,  although  there 
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is  some  conflict  as  to  some  of  the  details  which  we  shall  en- 
deavor to  point  out.  To  better  understand  the  situation,  we 
shall  briefly  state  the  claim  of  plaintiffs  in  the  action.  It 
is,  in  substance,  that  about  May  25,  1912,  plaintiffs  and  an- 
other contracted  for  the  purchase  of  land  in  California ;  that 
thereunder  $8,700.00  would  be  due  August  1,  1912 ;  plaintiffs 
were  unable  to  meet  the  payment,  and  in  August,  defendant 
Trowbridge  represented  that  defendant  Swenson  would  ad- 
vance that  amount  of  money  if  plaintiffs  and  Trowbridge 
would  execute  their  note  for  that  amount,  which  plaintiffs 
agreed  to,  and  did,  do.  The  note  was  delivered  to  Trowbridge 
for  Swenson  as  security  for  the  money  to  be  furnished  by 
Swenson ;  that  later,  in  August,  1912,  Trowbridge  and  Swenson 
represented  to  plaintiffs  that  Swenson  had  forwarded  $8,700.00 
to  the  person  in  California,  to  whom  it  was  due,  and  had 
accepted  as  security  therefor  the  note  of  plaintiffs  and  Trow- 
bridge, but  informed  plaintiffs  that  the  note  was  too  large  for 
Swenson  to  handle  and  that  Swenson  desired  to  have  smaller 
notes  given  in  lieu  thereof ;  that  this  was  done  at  the  request 
of  Swenson,  and  three  new  notes  of  $5,000.00,  $2,500.00  and 
$1,200.00  were  given;  that  Trowbridge,  Swenson  and  one 
George  Gillespie  conspired  together  to  induce  plaintiff  to 
execute  the  $8,700.00  note;  that  Swenson  had  not  agreed  to 
furnish  the  money;  that  Swenson  had  not  sent  any  money 
to  California,  and  that  the  statement  that  it  had  been  done 
was  false.  The  $1,200.00  note,  endorsed  by  Trowbridge  to 
Swenson,  and  still  held  by  him  at  the  time  this  suit  was 
brought,  and  the  negotiations  for  its  payment,  are  involved  in 
this  appeal.  The  $2,500.00  note  is  held  by  defendant  Savings 
Bank,  and  it  has  answered,  claiming  to  be  an  innocent  holder. 
We  shall  state  the  substance  of  the  affidavits  and  testi- 
mony bearing  upon  the  alleged  fraud  by  which  appellant 
claims  plaintiffs  induced  him  to  come  to  Iowa.  October  4, 
1912,  plaintiff,  Crandall,  sent  appellant  a  telegram  making 
inquiry  whether  he  would  be  at  home  the  next  day.  Appellant 
replied  by  telegraph  from  Nebraska  that  he'  would  be  at  home. 
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The  next  day,  Mr.  Heald,  of  Spencer,  Iowa,  an  attorney  for 
plaintiffs,  saw  Swenson  at  his  home  in  Nebraska.    It  is  shown 
by  the  affidavit  of  appellant,  and  not  disputed  by  appellees, 
that  at  this  time  Mr.  Heald  maintained  a  friendly  attitude 
towards  appellant  and  stated  that  plaintiffs  might  have  some 
financial  difficulty  in  meeting  some  of  the  notes  on  the  date 
of  their  maturity,  and  that  Crandall  had  recently  purchased 
an  automobile,  which  he  desired  to  sell  to  appellant  and  have 
the  purchase  price  apply  as  a  payment  of  the  $1,200  note 
held  by  appellant;  appellant  stated  to  Heald  that  he  would 
consider  Crandall 's  proposition  and  requested  Heald  to  have 
Crandall  send  a  detailed  description  of  the  automobile;  that 
Heald  also  stated  that  plaintiffs  desired  to  enlist  appellant's 
services  in  disposing  of  the  land  for  which  the  notes  had  been 
given.     October  15th,  Crandall  wrote  a  letter  to  appellant 
referring  to  the  conversation  between  appellant  and  Heald 
in  regard  to  procuring  appellant's  assistance  to  sell  the  land 
and  in  regard  to  the  sale  of  the  automobile,  stating  further 
that  he  expected  to  go  to  Council  Bluffs  the  next  Saturday 
night,  and  suggesting  that  appellant  meet  him  Sunday  to  go 
over  the  matters.    October  18th,  appellant  answered  by  letter 
and  wire  that  he  would  be  unable  to  meet  Crandall  as  sug- 
gested, but  in  the  letter  stated  that  he  would  be  glad  to  meet 
him  at  any  time  in  Council  Bluffs  or  Omaha,  and  that  he 
would  be  pleased  to  be  of  service  in  helping  dispose  of  the' 
California  land ;  he  again  asked  for  a  detailed  description  of 
the  automobile.     October  22nd,  Crandall  wrote  appellant  a 
second  letter,  again  referring  to  the  land  and  requesting  ap- 
pellant to  meet  him  in  Omaha  to  discuss  the  matter.    On  the 
same  date,  Crandall  also  wrote  appellant  a  letter  giving  a 
description  of  the  automobile  and  stating  that  he  would  sell 
the  same,  fully  equipped,  for  $1,275.00,  adding  that  he  (Cran- 
dall) would' drive  the  car  to  Omaha  and  turn  it  over  to  appel- 
lant if  appellant  would  meet  him  the  following  Sunday.    On 
the  same  day,  Swenson  wired  Crandall,  addressed  to  Spencer, 
Iowa,  that  he  would  pay  $1,200.00  for  the  automobile  if 
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Crandall  would  drive  the  car  to  Omaha.  October  25th,  Cran- 
dall  wired  Swenson  that  he  would  meet  him  at  the  Hinahaw 
Hotel  in  Omaha  Sunday  morning.  On  Sunday,  October  27th, 
appellant  went  to  Omaha  and  met  Crandall  and  Heald  pur- 
suant to  the  arrangement,  and  he  says  that  he  expected  to 
receive  the  automobile  at  Omaha  and  surrender  the  $1,200 
note ;  he  testifies  by  affidavit  that  at  this  time  Crandall  stated 
that  he  had  decided  definitely  to  sell  the  car  for  $1,200.00  and 
take  the  note.  Crandall  did  not  take  the  car  to  Omaha,  and 
appellant  says  that  Crandall  requested  appellant  to  go  to 
Spencer  and  get  the  car.  Appellant  says  that  Heald  and 
Crandall  stated  to  him  that  they  had  started  with  it  from 
Spencer,  but  were  compelled  to  turn  back  and  go  by  rail 
because  it  was  windy  and  appellant's  eyes  were  weak.  Cran- 
dall and  Heald  qualify  this  statement  somewhat  and  deny 
that  they  said  they  had  started  with  the  car,  but  Crandall 
says  that  he  did  not  drive  the  car  because  it  was  a  big  under- 
taking for  him  on  account  of  his  eyes  and  the  wind,  and 
further,  that  he  did  not  feel  justified  in  driving  it  so  far,  not 
knowing  whether  he  could  make  the  deal  for  the  car.  As  to 
this  matter  there  is  a  flat  contradiction,  by  both  Crandall  and 
Heald,  of  appellant's  affidavit,  that  they  had  agreed  to  ex- 
change the  car  at  $1,200.00  for  the  note.  Their  testimony  Is  to 
the  effect  that  Crandall  wanted  $1,275.00  for  the  car  and  that 
he  never  told  appellant  that  he  had  decided  definitely  to  sell 
the  car  for  $1,200.00;  that  Crandall  told  Swenson  that  he 
could  go  to  Spencer  and  look  at  it,  and  Crandall  would  arrange 
with  Heald  to  turn  the  car  over  at  any  price  that  Swenson 
and  Heald  might  agree  upon;  that  Crandall  told  Swenson 
that  he  was  going  to  California  the  next  day  and  that  Mr. 
Heald  was  going  back  to  Spencer  that  night  and  asked  him 
to  go  back  with  Heald,  but  that  Swenson  said  he  could  not 
go  to  Spencer  before  the  next  morning ;  that  he  told  Swenson 
that  any  deal  he  made  with  Heald  would  be  satisfactory,  and 
that  Swenscm  said  he  would  go  up  and,  look  at  the  car.  He 
says  that,  as  he  understood  it,  the  train  that  Swenson  would 
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leave  on  the  next  morning  would  leave  Omaha  at  7 :45.  Ap- 
pellant states  that  he  told  Crandall  on  the  27th  that  he  would 
leave  for  Spencer  on  an  afternoon  train  the  next  day,  but 
that  in  fact  he  did  start  from  Omaha  at  10 :55  the  next  morn- 
ing; that  he  arrived  in  Spencer  about  8:00  o'clock  P.  M., 
October  28th,  and  says  he  immediately  telephoned  to  Heald 
that  he  had  arrived,  and  requested  Heald  to  come  down  to  the 
garage  and  instruct  those  in  possession  of  the  automobile  to 
deliver  the  same  and  that  the  note  would  be  delivered  to 
Heald;  that  Heald  replied  it  was  too  late  to  close  the  deal 
that  night  and  stated  that  he  would  come  down  in  the  morn- 
ing; that  about  thirty  minutes  after  this  conversation  the 
notice  was  served  upon  appellant.  The  car  was  not  delivered. 
Appellant  says  that  his  purpose  in  going  to  Spencer  was  to 
exchange  the  note  for  the  automobile;  that  he  had  no  other 
business  to  transact  at  Spencer  or  an3rwhere  in  the  state ;  that 
he  would  not  have  gone  to  Spencer  or  into  the  state  except  for 
the  misrepresentations  and  deceit.  He  says  that  since  said 
time  he  has  learned  that  for  some  time  prior  thereto  Crandall 
and  Heald  had  been  making  inquiries  and  investigations  in 
regard  to  the  transfer  of  the  notes  to  him  and  that  the  friendly 
attitude  towards  him  assumed  by  them  was  feigned  and  for 
the  purpose  of  deceiving  him  and  procuring  his  presence 
within  the  jurisdiction. 

An  important  feature  of  the  case  is  a  conversation  had 
between  Heald  and  defendant,  George  Gillespie,  at  Omaha 
on  the  morning  of  October  28th,  shown  by  the  affidavit  and 
examination  of  Crandall,  and  there  is  no  dispute  in  the  testi- 
mony either  as  to  the  conversation  itself  having  taken  place 
or  as  to  what  Gillespie  told  Crandall,  so  that  this  must  be 
taken  as  true.  As  to  this  matter,  Mr.  Crandall  says  that  he 
was  then  on  his  way  to  California  and  had  purchased  his 
ticket ;  that  on  the  morning  of  the  28th  he  interviewed  Gilles- 
pie in  Omaha  and  questioned  him  regarding  the  trip  of  Mr. 
Swenson  and  Mr.  Johnson  to  Spencer,  Iowa,  at  the  time  of 

procuring  the  notes  in  controversy,  and  that  Gillespie  told 
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him  that  he  (Oille^ie)  was  at  Speneer  at  the  time  Mr.  Swen- 
Mon  and  Mr.  Johnson,  who  is  Swenaon'a  attorney,  were  at 
Hpencer ;  that  Mr.  Johnson  went  to  Speneer  with  Mr.  Swenaon 
aa  Swenson's  attorney,  and  that  the  purpose  of  the  trip  was 
to  get  the  notes  from  him  (Crandall)  in  exchange  for  the 
note  of  $8,700.00  which  Barber  and  Crandall  had  given 
Hwenson  some  time  before;  that  Gillei^ie  also  told  Crandall 
that  the  purpose  of  getting  the  new  notes  for  the  larger  note 
was  to  get  one  for  $2,500.00  for  him  (Oillei^ie),  which  amonnt 
Trowbridge  was  owing  him  and  which  should  be  turned  over 
in  payment  of  the  debt;  that  OiUespie  also  told  him  that 
Hwenson  had  not  advanced  any  money  on  account  of  the 
$8,700.00  note,  or  on  the  notes  in  controversy,  to  Trowbridge ; 
that  both  Johnson  and  Swenson  while  at  Spencer  appeared  to 
be  very  uneasy  and  when  they  left  town  with  their  automobile 
they  picked  him  (OiUespie)  up  at  the  hotel  and,  instead  of 
going  down  the  main  street,  they  went  out  of  town  on  a  back 
Htrcct ;  that  when  he  was  informed  of  these  matters  by  Swen- 
son he  came  to  the  conclusion  that  they  had  been  guilty  of 
dishonesty  in  procuring  the  notes,  as  Swenson  had  told  him 
at  the  time  the  notes  in  controversy  were  given  that  he  had 
advanced  the  money  on  the  $8^700.00  note  and  turned  the  same 
in  at  Trowbridge's  office  in  Omaha.  He  says  that  when  in- 
formed of  these  matters  by  OiUespie,  he  concluded  that  neither 
Swenson  nor  Johnson  were  acting  honestly  in  the  matter  and 
that  the  transfer  of  the  notes  was  for  the  purpose  of  putting 
Swenson  and  OUlespie  in  the  position  of  innocent  purchasers 
of  negotiable  paper.  He  also  says  that  OiUespie  told  him  that 
he  would  help  him  and  would  state  aU  the  facts. 

It  appears  in  the  record  that  OiUespie  had  negotiated  the 
$2,600.00  note  to  the  defendant  Savings  Bank  about  Septem- 
ber 10,  1912.  This  note  had  been  indorsed  by  Trowbridge  to 
Swenson,  and  by  Swenson  to  OiUespie. 

CrandaU  also  states  that  after  the  conversation  with 
OiUespie  he  concluded  for  the  first  time  to  bring  suit  against 
Swenson  to  recover  the  notes;  that  he  went  to  the  telegraph 
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offiee  at  about  9 :35  o'doA  in  tiie  moniiiif  ,  wlikh  was  aoon 
after  the  conversation  with  GiDcflpie,  and  tdegraphed  Mr. 
Heald  as  follows:  ^'Anto  deal  off— Don't  detirer  ear — Start- 
ing soit  to  recover  notesL"  He  also  telegraphed  to  F.*  F. 
Faville  to  start  soit  against  Swenson  to  recover  notes  and  see 
Heald ;  that  at  9  rlS  that  morning  he  iock  the  train  for  Cali- 
fornia. He  says  that  he  did  not  have  time  to  look  Swenson  up 
after  the  conversation  with  OiUcspie,  and  that  he  supposed 
Swenson  had  already  started  for  Spenc^. 

These  are  the  main  &cts.  There  may  be  some  others  which 
will  be  referred  to  later.  We  are  satisfied  from  the  record 
that  up  to  the  time  of  the  c<mversation  between  Crandall  and 
Gillespie  there  was  no  bad  faith  on  the  part  of  plaintxflEs  or 
their  attorney  in  the  negotiations  with  Swenscm ;  neither  was 
there  any  bad  faith  after  that  time.  Crandall  testifies  that 
up  to  that  time,  and  at  the  time  of  the  conversation  with 
Swenson  on  the  27th  of  October,  he  fuUy  intended  to  let 
Swenson  have  the  car,  the  price  to  be  agreed  upon  between 
Swenson  and  Heald.  The  $1,200.00  note  did  not  become  due 
until  December  26, 1912,  and  it  is  argued  by  appellant  that  the 
n^otiation  in  regard  to  trading  the  automobile  for  the  note 
not  yet  due  was  unusual,  but  the  evidence  shows  that  Crandall 
had  ordered  an  automobile  some  time  before  and  was  having 
trouble  to  get  it;  that  both  plaintiflBs  were  hard  pressed  for 
funds  and  their  credit  had  become  impaired  because  of  the 
California  deal  aud  they  were  anxious  to  turn  the  automobile 
on  the  note;  Swenson  lived  in  another  state,  and  it  would 
take  some  time  for  the  parties  to  make  the  turn. 

It  is  argued  by  appellant  that  the  plaintiffs  and  their 
attorney,  Heald,  assumed  a  friendly  attitude  towards  Swen- 
son for  the  purpose  of  misleading  him.  The  record  shows  that, 
while  plaintiffs  believed  that  Swenson  was  concerned  in  the 
fraud,  they  had  no  proof  of  that  fact  up  to  the  time  of  the 
conversation  with  Gillespie.  As  some  of  the  witnesses  put  it, 
they  concluded  that  Swenson,  Trowbridge  and  Gillespie  would 
all  stand  together. 
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Appellees  admit  that  they  were  inyestigatmg  the  matter 
and  that  they  went  to  Swenson  and  his  attorney;  that  they 
questioned  Swenson  at  different  times  about  there  being  any- 
thing crooked  in  connection  with  his  holding  the  note,  and 
that  Swenson  admitted  that  it  was  a  crooked  transaction,  but 
as  the  witnesses  put  it,  he  did  not  admit  that  he  was  crooked 
about  it.  Swenson  was  assuring  them  all  the  time  that  he  had 
been  acting  in  good  faith  and  was  an  innocent  purchaser  of 
the  notes.  There  was  nothing  underhanded  or  concealed  about 
what  plaintife  did.  They  went  directly  to  Swenson  *s  attorney, 
Johnson,  and  told  him  that  a  fraud  had  been  perpetrated  upon 
them  and  inquired  of  him  regarding  Swenson 's  knowledge  of 
Trowbridge's  failure  to  send  the  money,  and  as  to  whether 
Swenson  had  paid  any  money  to  Trowbridge.  Johnson  him- 
self says  in  his  afSdavit  that  Crandall  and  Heald  stated  to 
him  that  they  were  out  investigating  the  whole  transaction 
and  asked  for  the  address  of  Swenson,  which  Johnson  gave 
them.  Both  Swenson  and  Johnson  led  plaintiffs  to  believe 
that  Swenson  was  an  innocent  purchaser  and  had  gotten  the 
notes  from  Trowbridge  for  a  large  sum  of  money  he  had  loaned 
him  previous  thereto. 

It  is  urged  by  appellees  that  when  Crandall  had  the  con- 
versation with  Gillespie  on  the  morning  of  October  28th,  this 
was  the  first  time  they  had  any  tangible  proof  to  substantiate 
their  suspicions  of  Swenson 's  participation  in  the  fraudulent 
transaction  of  the  notes.  Swenson  and  Johnson  both  filed 
their  affidavits  on  this  hearing,  but  neither  of  them  deny  Gil- 
lespie's statement  to  Crandall  that  they  acted  as  Gillespie 
described  while  in  Spencer.  The  matters  referred  to  by 
Gillespie  have  a  bearing  on  the  question  as  to  whether  Swen- 
son was  an  innocent  holder  of  the  $1,200.00  note  and  as  to 
whether  he  participated  in  the  'fraud  alleged  to  have  been 
perpetrated  upon  plaintiffs  by  Trowbridge  and  Gillespie. 

Counsel  for  appellant  place  stress  on  the  fact  that  some 
of  the  earlier  letters  from  Crandall  to  Swenson  suggest  that 
Swenson  assist  them  in  disposing  of  the  California  land,  but 
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this  was  after  Sweuson  and  Johnson  had  assured  Grandall  of 
Swenson's  entire  innocence  in  connection  with  the  alleged 
fraud.  Plaintiffs  had  become  considerably  involved  by  at- 
tempting to  handle  the  California  land.  Swenson  was,  it 
appears,  a  person  who  was  loaning  money  and  was  engaged 
in  such  transactions,  and  he  was  perfectly  willing  to  assist 
them.  Plaintiffs  seem  to  have  believed  that  if  they  could 
handle  the  California  land  and  secure  the  title  they  could 
save  the  land  and  their  loss  would  be  less  and  they  could  make 
a  profit  on  the  land.  It  is  contended  by  the  appellant  that 
plaintiffs  and  Heald  had  been  scheming  for  some  three  weeks 
to  induce,  him  to  go  to  Spencer,  but  there  is  nothing  in  the 
record  anywhere  that  plaintiffs  or  their  attorney  at  any  time 
made  a  su^estion  even  that  appellant  go  to  Iowa  until  the 
evening  of  October  27th.  As  already  stated,  the  evidence  of 
CrandaU  and  Heald  is,  that  the  parties  had  not  agreed  upon 
the  price  of  the  automobile.  CrandaU  was  then  on  his  way 
to  California,  and,  if  they  had  not  agreed  upon  the  price, 
there  was  nothing  Crandall  could  do  except  to  leave  the  matter 
of  price  for  further  negotiations  between  Swenson  and  Heald. 
Crandall  says  that  at  that  time  he  fully  intended  to  deliver 
the  machine  to  Swenson  when  the  price  should  be  agreed  upon. 
Appellant's  theory  is,  that  the  sole  purpose  of  his  going  to 
Spencer  was  to  get  the  car  and  surrender  the  note ;  that  the 
terms  had  already  been  agreed  upon,  and  the  only  thing  to 
do  was  to  make  the  exchange.  If  this  be  true,  there  was  no 
necessity  for  Swenson  going  to  Spencer.  He  could  have  sent 
someone  else  for  the  car,  or  he  could  have  had  the  car  shipped 
to  him,  or  Swenson  could  have  refused  to  deal  for  the  car 
unless  it  was  brought  to  Omaha,  so  that  iii  this  way  appellant 
could  have  frustrated  any  such  scheme  by  any  of  the  methods 
just  suggested. 

Other  circumstances  are  referred  to  in  argument  at  con- 
siderable length,  but  the  opinion  is  already  too  long,  and  we 
shall  not  pursue  the  subject  further.  Our  conclusion  is  that 
it  has  jiot  been  shown  that  appellant  was  fraudulently  induced 
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to  come  into  the  jurisdiction,  but  that  his  appearance  in  Iowa 
was  voluntary.  The  trial  court  so  held,  and  the  ruling  is, 
therefore, — Affirmed. 

Deemeb^  C.  J.,  Evans,  Weaver  and  Ladd,  JJ.,  concur. 


MHiLEB  Watt  &  Co.,  Appellee,  v.  Lu  B.  Mebceb,  Appellant 

HUSBAND  AND  WIFE:    Wrongful  Possession  of  Property-— Implied 

1  Promise  to  Betum — One  Purchasing  Claims  Against  Other.  If 
the  husband  secures  or  takes  possession  of  his  wife's  property 
without  her  knowledge  or  consent,  the  law  raises  the  same  implied 
promise  to  repay  to  her  as  it  would  were  she  a  stranger  to  him. 
A  wife  may  take  and  enforce  a  claim  against  her  husband  the 
same  as  she  may  against  a  stranger. 

HUSBAND  AND  WIFE:    Payments  by  One  to  Other— Good  Faith. 

2  A  wife  holding  valid,  enforceable  claims  against  her  husband  may 
take  the  same  good-faith  steps  to  secure  payment  that  she  could 
take  were  he  a  stranger. 

HUSBAND  AND  WIFE:     Property  of  Wife — ^Husband's  Dominion 

3  Over — ^EstoppeL  No  estoppel  can  arise  against  a  wife  who  has 
permitted  her  husband  to  exercise  unrestrained  dominion  over  her 
property  when  no  creditor  of  the  husband  has  relied  thereon  or 
been  injured  thereby. 

PBINCIPLE  APPLIED:  Action  by  a  creditor  to  enforce  his 
claim  against  a  wife's  property.  The  husband  had  no  property 
of  material  value,  but  from  time  to  time,  the  wife  received  from 
relatives  $23,000  in  money  and  about  $3,400  in  bank  stock,  which 
stock  always  stood  in  her  name.  She  allowed  her  husband  to  use 
her  money  without  restraint.  It  was  generally  known  that  he 
was  handling  her  money.  Failure  attended  all  his  ventures.  By 
1906,  he  had  ten  shares  of  bank  stock  in  his  own  name  and  about 
$1,000  in  real  estate,  and  the  wife  had  her  said  bank  stock — all 
else  had  vanished.  The  wife's  father  had  died  and  the  wife  had 
taken  as  part  of  her  share  of  the  estate  an  unpaid  note  for 
$1,864  given  to  her  father  by  her  husband.  About  this  time,  the 
husband  secured  employment  with  a  foreign  mercantile  house. 
The  husband  made  no  representations  as  to  the  financial  condition 
of  himself  or  wife,  except  he  may  have  said  that  he  was  worth 
$10,000.  The  company  in  making  the  contract  really  relied  on  the 
statement  of  a  banker  that  the  husband  ''had  a  good  business 
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record,  was  responsible  for  his  contracts,  and  was  a  stockholder 
in  the  bank/'  which  latter  statement  was  true.  During  this  em- 
ployment the  husband  contracted  the  debt  sought  to  be  enforced 
in  the  instant  case.  Some  two  years  afterwards,  the  husband  sold 
his  own  bank  stock  in  order  to  pay  his  debts.  He  also,  without 
the  knowledge  of  the  wife,  sold  her  bank  stock  for  $3,600  and 
entered  upon  another  business  venture.  His  health  soon  failed; 
he  sold  out  and  realized  about  $3,000,  which  he  turned  over  to  his 
wife  to  apply  on  her  claim,  she  learning  for  the  first  time  that  he 
had  sold  her  bank  stock,  and  having  no  knowledge  that  he  was 
owing  plaintiff  or  any  other  creditor.  Held,  (1)  that  the  wife 
in  any  view  of  the  mater  was  a  bona  fide  creditor  of  her  husband 
to  the  extent  of  $5,400;  (2)  she  had  a  right  in  good  faith  to  take 
the  $3,000  and  apply  on  her  claim;  (3)  she  was  not  estopped  to 
set  up  her  claim  against  her  husband's  creditors. 

Appeal  from  Washinffton  District  Court. — Hon.  K.  E.  Will- 

oocKSON,  Judge. 

Tuesday,  January  19, 1915. 

Behearino  Denied  Friday,  May  7,  1915. 

The  opinion  states  the  case. — Reversed. 

Brookhart  Brothers  and  Eicher  cfe  Livingston,  for  ap- 
pellant. 

Edmund  D.  Morrison  and  Oeorge  F.  Morrison,  for  ap- 
pellee. 

Weaver,  J. — The  defendant,  is  the  widow  of  Charles  E. 
Mercer,  deceased.  The  plaintiff  was  a  creditor  of  Mercer  in 
his  lifetime,  and  after  his  death  filed  and  secured  an  allow- 
ance of  a  claim  against  his  estate  in  the  sum  of  $526.09.  There 
being  found  no  available  assets  with  which  to  pay  the  claim, 
plaintiff  brought  this  action  in  equity  against  the  widow.  The 
petition  states  in  substance  that,  in  the  year  1906,  Mercer 
applied  to  the  plaintiff  for  employment  as  a  traveling  sales- 
man, representing  himself  to  be  the  owner  of  bank  stock  and 
other  property  real  and  personal  and  to  be  financially  respon- 
sible for  his  contracts,  and  plaintiff,  relying  upon  said  repre- 
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sentations,  gave  the  said  Mercer  employment  and  advanced 
to  him  the  sum  of  $526.09  in  excess  of  his  earnings,  and  that 
no  part  of  said  remainder  has.  ever  been  paid.  It  is  farther 
alleged  that  Mercer  died  intestate  in  the  year  1909  and  his 
wife,  the  defendant,  was  duly  appointed  and  qualified  as 
administratrix  of  his  estate,  and  that  thereafter,  plaintiff's 
said  claim  was  duly  filed  and  allowed.  It  is  further  alleged 
that  the  administratrix  filed  no  inventory  of  the  property  of 
the  estate  but  filed  a  report  stating  that  the  deceased  left  no 
estate  or  property  to  be  administered  upon.  Plaintiff  also 
avers  that,  when  Mercer  made  the  alleged  representations  as 
to  his  financial  conditions,  he  was  in  fact  the  owner  of  bank 
stock  in  value  greater  than  the  claim  in  question,  as  well  as 
real  estate  of  considerable  value ;  that  thereafter,  said  Mercer 
sold  the  stock  and  invested  the  proceeds  in  a  furnishing  store 
and  stock  of  goods  at  Oskaloosa,  Iowa;  that  a  one-half  interest 
in  said  stock  was  converted  by  him  into  money  shortly  before 
hiB  death  and  that  he  then  either  fraudulently  or  voluntarily 
gave  the  same,  together  with  all  the  other  money  and  prop- 
erty, to  his  wife,  who  has  in  fraud  converted  it  to  her  own 
use,  leaving  no  property  or  assets  in  the  estate  from  which 
plaintiff's  claim  can  be  made.  Upon  these  allegations,  a  decree 
is  asked,  requiring  defendant  to  account  for  the  property 
received  by  her  from  her  husband,  and  that  the  same  be 
ordered  subjected  to  the  payment  of  plaintiff's  claim. 

Defendant  answers  first  in  denial  and  further  avers  that 
the  property  of  which  it  is  alleged  Charles  E.  Mercer  was 
formerly  owner  was  held  by  him  in  trust  for  the  defendant, 
and  that  he  was  at  no  time  the  beneficial  owner  thereof.  In 
reply,  plaintiff  pleads  that  defendant,  by  permitting  her  hus- 
band to  hold  himself  out  as  the  owner  of  the  property  and  to 
obtain  credit  on  faith  thereof,  is  estopped  to  assert  her  alleged 
ownership  as  against  plaintiff.  By  way  of  amendment  to  her 
answer,  defendant  pleads  certain  facts  to  the  effect  that  de- 
ceased died  indebted  to  her  upon  several  items  named,  to  an 
aggregate  amount  of  many  thousand  dollars,  and  that  upon 
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this  indebtedness,  the  money  and  property  received  by  her 
from  him  shortly  before  his  death  was  applied  as  a  partial 
payment. 

Upon  the  trial  of  these  issues,  the  court  below  found  the 
equities  to  be  with  the  plaintiff  and  entered  judgment  against 
the  defendant  requiring  her  to  pay  to  plaintiff  the  amount 
of  its  claim  allowed  against  the  estate  of  her  deceased  hus- 
band, with  interest  and  costs.  It  is  from  such  decree  this 
appeal  has  been  taken. 

The  evidence  shows  the  following  facts,  most  of  them 
without  substantial  contradiction.  At  the  time  of  the  mar- 
riage of  Charles  E.  Mercer  and  the  defendant,  he  had  prop- 
erty or  money  to  the  amount  of  about  $500.  Defendant  had 
then  little  or  nothing  in  her  own  right,  but  belonged  to  a 
family  of  some  considerable  financial  means.  During  her 
married  life,  defendant  received  at  various  times,  from  her 
father,  mother  and  uncle,  money  and  property  to  an  aggre- 
gate amount  of  at  least  $23,000.  Included  in  this  sum,  were 
fifteen  shares  of  bank  stock  worth  somewhere  from  $230  to 
$250  per  share.  She  is  a  woman  of  no  business  experience  and 
appears  to  have  a  very  inadequate  and  confused  idea  of  busi- 
ness affairs.  She  says  she  gave  her  property  little  attention 
and  allowed  her  husband  to  manage  it  for  her.  He  was  for 
some  years' engaged  with  defendant's  brother  in  general  mer- 
chandising. This  business  had  been  closed  out  or  sold  before 
the  transactions  involved  in  this  suit.  The  money  he  put  into 
that  business  was  doubtless  taken  from  the  funds  received 
from  his  wife.  Just  how  much  this  was  does  not  appear,  but 
when  the  business  was  settled  and  the  debts  paid,  but  a  com- 
paratively small  amount  remained,  and  this  was  in  a  piece 
of  real  estate  in  Davenport.  Later,  in  March,  1906,  Mercer 
had  some  negotiation  with  plaintiff,  a  wholesale  mercantile 
corporation  in  Chicago,  Illinois,  to  secure  employment  as  a 
a  traveling  salesman.  At  this  time,  he  owned  and  held  in  his 
own  name  ten  shares  in  the  Washington,  Iowa,  National  Bank, 
worth  perhaps  $2,500.    He  also  held  title  to  a  half  interest  in 
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the  Davenport  property,  in  which,  after  satisfying  the  debts 
of  the  old  partnership,  his  margin  of  value  was  not 
to  exceed  $1,000.  The  bank  stock  which  had  been  received 
by  his  wife  still  stood  in  her  name,  but  the  dividends  from  year 
to  year  were  doubtless  collected  or  ultimately  received  by  him. 
It  should  also  be  said  that,  in  the  settlement  of  her  father's 
estate,  defendant  accepted  as  a  part  of  her  distributive  share 
the  promissory  note  of  her  husband  given  to  her  father  in  his 
lifetime  for  the  principal  sum  of  $1,864.00,  which  was  still 
unpaid  at  Mercer's  death.  If  at  this  date  in  1906  he  had  re- 
maining any  of  the  property  received  from  his  wife,  except 
as  above  stated,  the  evidence  does  not  reveal  it,  and  for  the 
purposes  of  this  case  it  may  be  assumed  that  it  had  been  ab- 
sorbed or  lost  in  his  unprofitable  ventures* 

Such  was  the  situation  when  Mercer  applied  to  the  plain- 
tiff, or  its  predecessor,  for  employment.  The  circumstances 
attending  that  employment,  as  claimed  by  plaintiff,  are  to  be 
found  in  the  testimony  of  one  Miller,  the  agent  or  manager 
with  whom  the  matter  was  arranged.  He  produced  a  letter 
written  by  Mercer  asking  for  employment  and  specifying  the 
terms  which  he  thought  ought  to  be  embodied  in  the  contract. 
In  this  application  he  makes  no  reference  to  his  financial  abil- 
ity, except  as  follows: 

'*I'm  sending  you  letter  from  Cashier,  F.  H.  Smith,  show- 
ing that  I  am  responsible  for  contracts  I  make,  all  of  which 
I  very  respectfully  submit  for  quick  action." 

The  letter  from  Smith,  who  at  that  time  was  assistant 
cashier  of  the  Washington  National  Bank,  is  as  follows : 

*' John  G.  Miller  &  Co., 

Chicago,  Illinois. 
"Crentlemen : — I  have  known  Mr.  C.  E.  Mercer  for  years, 
he  is  a  stock  holder  in  this  Bank,  has  a  good  business  record 
and  is  responsible  for  Bjxy  contracts  he  makes. 

Yours  truly, 

F.  n.  Smith,  A.  Cashier." 
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Thereafter  plaintiff  and  Mercer  entered  into  a  written 
contract  wherel^  he  was  to  serve  plaintiff  as  salesman  for  one 
year  from  April  1,  1906,  on  terms  designated  therein. 

While  employed  under  this  contract,  plaintiff  alleges  that 
it  advanced  money  to  Mercer  in  excess  of  his  salary  to  the 
amount  of  the  claim  allowed  in  its  favor  against  his  estate. 
In  addition  to  the  production  of  the  foregoing  documents, 
Miller  testifies  that  he  acted  for  his  c(»npany  in  employing 
Mercer  and  that,  in  a  personal  interview  with  him,  Mercer 
told  him  he  was  worth  $10,000  and  was  a  stockholder  in  the 
Washington  National  Bank.  From  this  point,  his  examination, 
question  and  answer,  proceeds  as  follows : 

Q.  ''You  may  state  whether  or  not  in  the  making  of  the 
contract  Ex.  8,  you  relied  upon  the  statement  of  P.  Ex.  2, 
and  the  fact  that  Mr.  Mercer  was  a  stockholder  in  the  Wash- 
ington National  Bank  in  extending  to  him  the  credit,  or 
making  the  payments  to  him  which  are  the  subject  matter  of 
this  action Y"    (Ex.  2  here  referred  to  is  Smith's  letter.) 

A.  ''I  did.'' 

Q.  "You  may  state  what  if  any  statement  Mr.  Mercer 
made  to  you  regarding  the  amount  of  his  holdings  of  Washing- 
ton National  Bank  stock,  to  the  best  of  your  recollection  Y" 

A.  **I  can't  remember  exactly,  but  it  was  not  a  large 
amount  Something  like  either  three  or  five  shares,  something 
like  that  Five  I  think  it  was,  I  am  not  sure.  It  has  been  aome 
time  ago." 

Q.  ''You  may  state  whether  or  not  in  the  absence  of 
knowledge  of  the  ownership  of  the  five  shares  of  stock  in  the 
Washington  National  Bank,  you  would  have  entered  into  the 
contract  P.  Ex.  8  you  have  heretofore  identified  Y" 

A.  "We  would  not" 

Q.  "When  you  say  'we  would  not,'  do  you  mean  John  Q. 
Miller  &  Co.  would  not  have  entered  into  such  contract  Y ' ' 

A.  "I  do." 

The  foregoing  is  the  sum  total  of  all  the  evidence  offered 
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or  relied  upon  by  the  plaintiff  as  to  what  induced  the  witness 
and  the  company  he  represented  to  ^ater  into  the  contract 
with  Mercer  or  to  extend  him  credit. 

It  further  appears  that,  in  1908,  and  after  the  account  or 
claim  due  plaintiff  had  accrued,  Mercer  arranged  to  go  into 
partnership  with  one  Dede  to  carry  on  a  clothing  business  at 
Oskaloosa.  About  this  time,  he  sold  the  ten  shares  of  bank 
stock  owned  by  himself,  the  proceeds  of  which,  or  the  princi- 
pal part  thereof,  were  used  to  pay  a  debt  which  he  owed  to 
the  bank.  At  the  same  time,  he  also  sold  his  wife's  shares 
of  bank  stock  for  about  $3,600  and  of  the  proceeds  put  about 
$1,300  into  the  business  at  Oskaloosa.  What  became  of  the 
rest  of  the  money  so  received  is  not  clearly  shown,  but  it  is 
quite  certain  none  of  it  was  paid  over  to  defendant,  unless 
it  be  in  the  final  transaction,  of  which  we  shall  later  speak. 
The  widow  swears,  and  there  seems  to  be  nothing  in  the  rec- 
ord contradicting  her,  that  the  sale  of  her  stock  and  the  use 
made  by  Mercer  of  the  money  so  received  were  wholly  without 
her  knowledge  or  consent,  and  the  fact  did  not  come  to  her 
knowledge  until  very  shortly  before  Mercer's  death. 

Not  long  after  entering  upon  the  Oskaloosa  venture,  Mer- 
cer's health  began  to  fail,  and  he  died  on  June  2, 1909.  Shortly 
before  his  death,  he  sold  his  interest  in  the  clothing  business 
to  his  partner.  The  amount  received  upon  this  sale  does  not 
clearly  appear,  but  we  infer  it  was  substantially  the  sum 
deceased  had  invested  therein.  Thereafter,  and  in  evident 
view  of  his  early  decease,  he  expressed  his  desire  to  turn  over 
to  his  wife  all  the  property  in  his  possession,  saying  it  all 
belonged  to  her  and  he  could  die  easier  if  he  knew  she  had 
what  she  was  entitled  to.  At  that  time,  he  had  one  or  more 
bank  certificates  of  deposit  of  a  total  value  of  not  to  exceed 
$2,500,  and  about  the  same  time,  a  further  sum  of  $563.09 
was  received  from  the  sale  of  the  Davenport  property.  He 
called  in  a  friend  and  with  his  advice  and  assistance  en- 
dorsed and  delivered  the  certificates  to  his  wife  and  paid  or 
caused  to  be  paid  to  her  the  cash  item  last  above  mentioned. 
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This  seems  to  have  included  all  in'  the  way  of  pl*operty  or 
estate  which  he  then  had,  belonging  either  to  himself  or  his 
wife,  except  a  small  cash  balance  of  about  $42  at  the  bank. 

It  should  be  said  that,  when  not  in  business  for  himself, 
deceased  was  usually  employed  at  a  salary  of  $50  to  $75  per 
month,  but  there  is  nothing  in  the  record  to  indicate  that  he 
had  made  any  accumulation  from  that  source  or  indeed  from 
any  other  source,  unless  it  be  the  ten  shares  of  bank  stock 
which  he  held  in  his  own  name  for  some  years  and  finally 
sold  in  November,  1908.  He  put  no  capital  of  his  own  into 
the  mercantile  business  which  he  carried  on  in  partnership 
with  his  brother-in-law,  a  business  which  seems  to  have  re- 
sulted in  no  profit  except,  perhaps,  the  margin  of  $563.09 
already  mentioned.  He  put  nothing  into  the  Oskaloosa  busi- 
ness except  the  $1,300  paid  from  the  proceeds  from  his  wife's 
bank  stock.  No  other  venture  or  investment  of  importance  by 
him  is  shown  and  no  other  source  of  income  or  profit  elxcept 
the  money  and  property  he  had  received  belonging  to  his 
wife.  He  took  no  pains  to  conceal  the  fact  that  he  was  dealing 
with  her  money,  and  it  was  commonly  and  well  known  by  the 
banks  and  others  with  whom  he  dealt  that  such  was  the  case. 
He  was  regarded,  however,  as  a  man  of  integrity,  was  active 
and  industrious  and  enjoyed  a  fair  degree  of  credit.  That 
he  dealt  with  her  money  and  property  as  freely  and  unreserv- 
edly as  if  it  were  his  own  (except  the  one  item  hereinafter 
mentioned)  is  clear.  She  says  she  gave  it  into  his  hands  to 
manage  for  her,  and  the  evidence  shows  she  permitted  him  to 
do  so  without  restraint  He  was  evidently  not  a  practical 
success  as  a  business  man  and  the  funds  he  received  from 
his  wife  gradually  dwindled  away  until,  at  the  time  of  the 
transactions  immediately  preceding  his  death,  the  remnant 
in  his  hands  was  little,  if  any,  in  excess  of  $3,000.  The  one 
item  mentioned  which  he  did  not  for  a  considerable  period 
convert  or  deal  with  as  his  own  individual  property  was  the 
bank  stock  which  the  defendant  had  received  from  her  par- 
ents.   This  stood  and  remained  in  her  name  at  all  times  up 
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to  November,  1908,  when  he  sold  it,  though,  as  we  have  said, 
it  is  probable  he  collected  the  dividends  accruing  thereon. 
Defendant  testifies,  and  there  is  nothing  in  the  record  to  dis- 
credit her  statement,  that  at  the  time  she  received  the  transfer 
of  the  property  from  her  husband,  she  had  no  knowledge  or 
notice  that  he  owed  anything  to  plaintiff  or  that  any  such  claim 
was  outstanding.  Nor  is  there  any  showing  that  he  was  other- 
wise indebted  or  financially  embarrassed.  It  was  at  this  time 
also  she  first  learned  of  the  sale  by  him  of  her  bank  stock. 
Defendant,  having  qualified  as  administratrix,  filed  an  inven- 
tory of  the  estate,  showing  only  exempt  property  and  the  cash 
item  of  $42  above  mentioned.  She  paid  the  cost  of  her  hus- 
band's sickness  and  burial,  amounting  to  several  hundred 
dollars. 

The  question  now  arises  whether,  upon  this  practically 
undisputed  showing,  the  plaintiff  has  the  right,  legal  or  equit- 
able, to  compel  the  defendant  to  account  for  the  moneys  and 

credits  received  from  her  husband  before  his 
^'  wmf^ron?     death,  and  apply  them  to  the  payment  of  its 

fill  pouession         .    . 
of  property :         Claim. 
Implied  prom- 
ise to  return :  At  the  threshold  of  this  inquiry,  we  have 

one   purchas- 

inur  claims         to  determine  whether  defendant  was  a  bona 

against  other. 

fide  creditor  of  her  husband  to  the  extent  of 
the  value  of  the  property  received  from  him.  Of  this  there  is 
no  room  for  doubt.  Even  if,  for  the  purposes  of  this  case,  it 
be  conceded  that  as  to  all  other  items  of  her  property  there 
was  no  contract  relation  with  her  husband  and  no  contract 
obligation  on  his  part  which  the  law  would  enforce  in  her 
favor,  this  is  certainly  not  the  case  concerning  the  promissory 
note  of  $1,864  and  interest  which  she  received  from  her  fa- 
ther's estate,  or  the  item  of  bank  stock  to  the  amount  of  $3,600, 
which  he  sold  and  disposed  of  without  her  knowledge  or  con- 
sent. The  first  was  an  express  contract  to  pay,  which  was  as 
valid  and  enforceable  in  her  favor  as  it  was  in  favor  of  the 
payee ;  and  as  to  the  second  item,  the  law  implies  a  promise  to 
pay  the  value  of  the  stock  converted  by  him  to  the  same  extent 
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as  if  the  parties  were  not  husband  and  wife.    Dunham  v. 
Bentley,  103  Iowa  136 ;  Code  Sec.  3155. 

These  items  alone,  exclusive  of  interest,  constituted  ap 
indebtedness  in  her  favor  of  $5,404.  The  fact  that  she  allowed 
her  husband  to  handle  and  invest  and  use  as  his  own  all  the 

remainder  of  her  property  affords  no  pre- 
winf^j^^  sumption  nor  is  it  proof  that  she  forgave  the 
to  other :  debt  evidenced  by  the  note  or  that  she  had 

irood  faith.  .  "^ 

given  or  surrendered  to  him  the  title  to  the 
bank  stock.  Her  position  as  creditor  of  her  husband,  at  least 
to  the  extent  indicated,  is,  therefore,  impregnable.  As  such, 
she  had  the  same  right  as  any  other  creditor  to  accept  pay- 
ment or  security  from  him,  even  though  it  absorbed  his  whole 
estate  and  operated  to  prevent  collection  of  other  valid  exist- 
ing claims.  Muir  v.  MiUer,  103  Iowa  127.  This  is,  of  course, 
subject  to  the  elementary  principle  that  the  transfer  must  be 
made  or  security  given  in  good  faith,  and  not  as  part  of  a 
fraudulent  scheme  to  defeat,  hinder  or  delay  creditors.  There 
is  no  evidence  whatever  in  this  case  that  defendant  received 
the  property  in  question  with  any  fraudulent  purpose.  On 
the  contrary,  her  good  faith  is  clearly  and  affirmatively  proven. 
The  amount  received  by  her  was  much  less  than  was  justly 
due  her  from  the  deceased  and  the  transaction  by  which  she 
received  it  cannot  be  impeached  on  the  ground  that  she  was 
not  a  creditor  or  that  she  received  it  in  bad  faith,  in  the  ab- 
sence of  some  testimony  fairly  tending  to  prove  that  fact. 

We  have  then  further  to  consider  whether  defendant 

can  be  held  in  any  manner  estopped  to  assert  her  claim  or  title 

against  the  plaintiff.    In  support  of  its  demand  in  this  re- 

_    _  ^     spect,   plaintiff  relies  upon  the  proposition 

SS^of  ^5Se  •     **^**'  where  a  wife  permits  her  husband  to  use 

n5Siion**ow^     *^^  ^^^^  ^^^^  ^^^  property  as  his  own,  in 

estoppel.  g^gjj  manner  or  under  such  circumstances  as 

to  justify  creditors  in  believing  that  the  property  belongs  to 
him  in  his  own  right  (no  evidence  appearing  that  he  is  acting 
merely  as  an  agent  or  trustee),  and  thereby  and  upon  strength 
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of  his  apparent  ownership  credit  is  extended  to  him  in  good 
faith,  she  will  be  estopped  to  assert  her  title  against  the  col- 
lection of  debts  so  contracted  by  him.  This  rule  is  a  familiar 
one  which  the  courts  do  not  hesitate  to  apply  when  the  facts 
justify  it;  but  we  are  quite  clear  that,  giving  plaintiff  the 
full  benefit  of  the  most  favorable  construction  which  can  be 
placed  on  the  testimony,  there  is  here  no  case  for  its  applica- 
tion. Counsel  for  appellee,  recognizing  the  limitation  of  the 
rule,  concede  in  argument  that,  before  an  estoppel  can  be 
found,  it  must  appear  that  the  credit  was  extended  on  faith 
of  the  ownership  of  the  property  being  in  the  husband,  and 
if  the  creditor  did  not  rely  upon  the  fact  of  the  title  being 
in  the  husband  and  was  not  misled  by  such  apparent  ownership, 
the  wife  may  assert  her  rights  in  the  premises.  Devore  v. 
J(mes,  82  Iowa  66. 

Now  what  does  the  record  show  the  plaintiff  to  have 
relied  upon  in  extending  credit  to  Mercer?  Counsel  for  ap- 
pellee argue  the  case  as  if  defendant  had  allowed  her  husband 
to  take  and  use  her  property  as  his  own,  and  in  such  manner 
that  plaintiff  was  justifiably  misled  into  believing  him  the  true 
owner  and,  on  the  strength  of  such  apparent  ownership,  it 
was  induced  to  extend  him  credit.  The  record  wholly  fails 
to  make  any  such  case.  Plaintiff  was  doing  business  in  Chi- 
cago and  Mercer  was  living  at  Washington,  Iowa.  So  far 
as  appears,  plaintiff  knew  nothing  and  had  no  information  as 
to  what  property  Mercer  had  in  his  possession  or  control,  or 
what,  if  any,  property  there  might  be  over  which  he  was  exer- 
cising dominion  or  acts  of  ownership,  save  only  the  statement 
of  Mercer  himself  that  he  had  four  or  five  shares  of  6tock 
in  the  Washington  National  Bank,  and  the  general  statement 
in  the  letter  written  by  Smith  that  Mercer  was  a  stockholder 
in  the  bank.  Mr.  Miller,  the  man  who  acted  for  the  plaintiff, 
simply  says  that  he  relied  upon  the  letter  of  Smith  *  *  and  the 
fact  that  Mercer  was  a  stockholder  in  the  Washington  National 
Bank  in  extending  him  the  credit  and  making  the  payments 
to  him  which  are  the  subject-matter  of  this  action."    He  then 
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adds  that  Mercer  told  him  he  owned  **  three  or  five  shares  or 
something  like  that,  think  it  was  five,"  and  that  **in  the  ab- 
sence of  the  ownership  of  the  five  shares  of  bank  stock  the 
plaintiff  would  not  have  entered  into  the  contract."    It  ap- 
pears without  dispute  that  Mercer  was  then  in  fact  the  owner 
of  ten  shares  of  the  stock  and  continued  in  the  ownership 
thereof  for  two  and  a  half  years  after  that  date.    There  is  no 
statement  or  intimation  that  Miller  made  any  further  inqui- 
ries or  was  told  of  any  other  item  or  description  of  property 
which  Mercer  owned  or  claimed  to  own.    Smith 's  letter  makes 
no  SQ^estion  concerning  Mercer's  property  except  to  say, 
""he  is  a  stockholder  in  this  bank,"  which  in  truth  he  was,  and 
to  say  in  general  terms  **he  is  responsible  for  any  contracts 
he  makes."    Smith  did  not  testify  in  the  case  and  the  court 
cannot  say  that  he  was  deceived  or  misled  by  any  apparent 
ownership  by  Mercer  of  the  property  of  the  defendant.    In- 
deed, it  is  affirmatively  shown  that  neither  the  bank  for  which 
Smith  wrote  nor  Smith  himself  labored  under  any  delusion 
as  to  the  real  ownership  of  the  property  in  Mercer's  hands. 
The  defendant  is  not  chargeable  with  any  responsibility  for 
the  representation  made  by  Smith  nor  for  the  reliance  placed 
thereon  by  the  plaintiff.    Mercer  is  not  shown  to  have  made 
any  representation  or  claim  of  ownership  in  the  bank  shares 
owned  by  his  wife.    They  stood  in  her  individual  name  and 
the  record  is  wholly  barren  of  any  evidence  that  plaintiff  be- 
lieved or  had  any  reason  to  believe  that  Mercer  owned  them 
or  had  any  claim  upon  them,  or  indeed  that  it  knew  of  their 
existence  until  after  Mercer's  death.     In  short,  there  is  no 
evidence  upon  which  any  theory  of  estoppel  can  be  properly 
grounded.    As  we  have  seen,  plaintiff's  only  claim  in  evidence 
is  that  it  extended  credit  upon  faith  of  Mercer's  ownership 
of  five  shares  of  stock  and  Smith's  statement  that  Mercer 
was  good  for  his  contracts.     Mercer  was  then  in  truth  the 
owner  not  only  of  five  but  ten  shares ;  Smith  did  not  speak  nor 
did  he  profess  to  speak  for  Mercer's  wife,  nor  did  he  under- 
take to  inform  plaintiff  what  property  Mercer  owned  or  pre- 
VoL.  170  lA.— 12 
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tended  to  own.  Mercer,  being  justly  indebted  to  his  wife,  had 
the  right  to  prefer  her  before  his  other  creditors.  Until  such 
preference  was  effected,  the  wife  and  plaintiff  stood  in  equal 
right  to  enforce  collection  of  their  respective  demands,  but 
it  is  not  to  the  discredit  of  the  memory  of  the  deceased  that 
when  death  knocked  at  his  door  he  recognized  the  superior 
moral  claims  of  the  wife  whose  patrimony  he  had  wasted  and 
to  the  extent  of  his  ability  restored  it  to  her  hand. 

The  decree  below  must  be  reversed  and  plaintiff's  bill 
ordered  dismissed. — Reversed. 

Deemeb,  C.  J.,  Ladd,  Preston  and  Evans,  JJ.,  concur. 


Madella    Rystad,    Plaintiff,    Appellant,    v.    Buena    Vista 
County  Drainage  District  No.  12  et  al..  Appellees. 

DBAIN8:    AsBessments— Interest— From  Wliat  Date  Oompnted.    As- 

1  sessments,  of  benefits  for  drainage  improvements  draw  interest 
from  the  date  of  the  original  assessment  hj  the  board  of  super- 
visors, whether  the  amount  is  fixed  by  the  board  of  supervisors 
or  b7  the  court  on  appeal.    (Sec.  1989-al2,  Sup.  Code,  1913.) 

DBAIKB:    Ajsessmenta — ^When  Dellnqaent — ^PenaltieB.    Penalties  for 

2  the  nonpayment  of  assessments  of  benefits  for  the  construction 
of  drainage  improvements  are  held  in  abeyance,  pending  an  un- 
successful appeal  on  behalf  of  the  drainage  district  to  the  Su- 
preme Court  from  an  order  of  the  district  court  reducing  the 
assessment  made  by  the  board  of  supervisors.  (Sec.  1989-a26, 
Sup.  Code,  1913.) 

TEin>EB:    Insai&clent  in  Amonnt— Belief  on  Appeal.    While  an  in- 

3  sufficient  tender  will  not  be  excused  simply  because  the  adversary 
makes  an  illegal  and  excessive  demand,  yet  in  a  proper  case  the 
judgment  on  appeal  will  be  so  modified  as  to  preserve  the  rights 
of  one  making  an  insufficient  tender. 

PBINCIPLB  APPLIED:  The  public  authorities  demanded  cer- 
tain sums  as  interest  on  taxes  and  certain  sums  as  penalties.  The 
demand  for  interest  was  legal;  the  demand  for  penalties  was 
illegal.  The  taxpayer  made  an  insufficient  tender.  The  land  was 
sold  for  taxes,  interest  and  penalties.    A  demurrer  to  the  petition 
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in  equitjr  to  set  adde  the  tax  sale  was  properly  sostamed  beeanae 
of  the  inaoi&cient  tender.  To  affirm  would  leave  the  judgment 
of  the  lower  eonrt  as  an  apparent  adjudication.  Held,  the  judg- 
ment would  be  so  modified  on  appeal  that  it  would  not  stand  as 
an  adjudication  in  bar^  but  in  abatement  onlj,  * 

Appeal  from  Buena  Vista  Districi  Court.— Hoif.  D.  P.  CJotlk, 

Judge. 

Saturday,  Mat  8, 1915. 

Snrr  in  equity  to  set  aside  a  tax  sale  and  to  enjoin  a  tax 
deed  thereunder  and  for  equitable  relief.  An  equitable  de- 
murrer to  the  petiti<m  was  sustained  and  the  petition  was^  ac- 
cordingly dismissed^  The  plaintiff  appeals. — Modified  and 
Affirmed, 

Chiy  Mack,  County  Attorney,  and  James  Deland,  for  de- 
fendants, appellees. 

HelseU  dk  HelseU,  for  appellant. 

Evans,  J. — It  is  made  to  appear  from  the  petition  that 
the  plaintiff  is  and  was  the  owner  of  a  quarter  section  of  land 
situated  in  a  drainage  district  which  was  established  on  or 

about  July  31,  1909.     The  board  of  super- 

1.  DiAiNs:  as-  .  ,        ,  .  x  •   _a 

senmento:  In-    visors  ordered  Separate  assessments  against 

tsrfsst  •  from 

what  date         each  40-acre   tract   to   a  total   amount   of 

computed.  ^^ 

$2,777.75.  From  these  assessments,  an  appeal 
was  prosecuted  by  the  owner  to  the  district  court.  The  assess- 
ments by  the  board  of  supervisors  upon  the  40-acre  tracts 
were,  raqpectively,  $1,347.97,  $941.95,  $362.88,  and  $124.95. 
The  two  tracts  carrying  the  highest  assessments  are  referred 
to  in  the  record  as  the  north  forties.  The  case  came  to  a  hear- 
ing in  the  district  court  in  June,  1910,  and  the  following 
assessments  were  adjudged  by  the  district  court :  $950,  $625, 
$362.88,  and  $124.95.  From  such  judgment  of  the  district 
courts  an  appeal  was  prosecuted  on  behalf  of  the  district  to 
this  courty  where  the  judgment  of  the  district  court  was  later 
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affirmed.  Immediately  after  the  entry  of  judgment  in  the 
district  court,  the  owner  tendered  full  payment  of  the  amount 
adjudged  by  the  district  court  without  interest,  which  tender 
was  refused  by  the  treasurer.  The  opinion  of  this  court  was 
filed  October  25,  1912.  On  November  29th  thereafter,  a  writ- 
ten tender  of  payment  was  served  upon  the  treasurer,  which 
will  be  hereafter  referred  to.  This  tender  was  refused,  and 
in  January  following,  the  land  was  sold  at  tax  sale  for  the 
amount  of  the  assessments  as  fixed  by  the  district  court,  with 
interest  at  6%  from  the  date  of  the  original  assessment  by  the 
board  of  supervisors,  and  penalties  at  1%  a  month  from  March 
1,  1910,  a  period  of  thirty-four  months.  The  contention  of 
the  plaintiff  is  that  he  was  liable  only  for  the  amount  found 
by  the  district  court  and  a£Srmed  by  this  court,  with  6% 
interest  thereon  from  the  date  of  affirmance  herein,  viz.,  Oc- 
tober 25,  1912.  The  contention  of  the  defendants  is  already 
indicated  by  the  interest  and  penalties  added  for  the  tax  sale 
as  above  stated.  Before  bringing  his  action,  the  plaintiff  made 
a  written  tender  in  strict  accord  with  his  present  contention. 
I.  Inasmuch  as  the  facts  pertaining  to  the  north  forties 
upon  which  the  original  assessment  was  reduced  in  the  district 
court  are  in  that  respect  different  from  the  facts  pertaining 
to  the  other  40-acre  tracts,  we  will  first  consider  the  respective 
rights  of  the  parties  as  to  these  north  forties.  A  few  provisions 
of  the  statute  may  be  conveniently  set  forth  here : 

Code  Supp.  1907,  Sec.  1989-al2,  among  other  things  pro- 
vides: ''When  the  day  set  for  hearing  shall  have  arrived, 
the  board  of  supervisors  shall  proceed  to  hear  and  determine 
all  objections  made  and  filed  to  said  report,  and  may  increase, 
diminish,  annul,  or  affirm  the  apportionment  made  in  said  re- 

» 

port,  or  in  any  part  thereof  as  may  appear  to  the  board  to  be' 
just  and  equitable;  .  .  .  and  when  such  hearing  shall 
have  been  had,  the  board  shall  levy  such  apportionment  so 
fixed  by  it  upon  the  lands  within  such  levy  or  drainage  dis- 
trict; and  all  installments  of  the  tax  shall  be  levied  at  that 
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time  and  shall  bear  interest  <it  six  per  cent,  per  annum  from 
that  date." 

Sec.  1989-al3  provides:  ''Said  tax  shall  be  levied  upon 
tiie  lands  of  the  owners  so  benefited  in  the  ratio  aforesaid 
and  collected  in  the  same  manner  as  other  taxes  for  county 
purposes. ' ' 

Sec.  1989-a26,  among  other  'things,  provides:  ''But 
where  no  such  terms  and  agreement  in  writing  shall  be  made 
by  the  owner  of  any  land,  lot,  or  premises  then  the  whole  of 
said  special  assessment,  so  levied  upon  and  against  the  prop- 
erty of  such  owner,  shall  mature  at  one  time  and  be  due  and 
payable  with  interest  from  the  date  of  such  assessment,  and 
shall  be  collected  at  the  next  succeeding  March  semiannual 
payment  of  ordinary  taxes.  All  of  such  tax  with  interest  shall 
become  delinquent  on  the  first  day  of  March  next  after  its 
maturity  and  shall  bear  the  same  interest  with  the  same  penal- 
ties as  ordinary  taxes." 

The  first  inquiry  which  naturally  arises  is  whether  the 
assessments  fixed  by  the  district  court  should  bear  interest 
from  the  date  of  the  original  assessment  by  the  board  of  super- 
visors. It  will  be  noted  that  the  statute  provides  for  interest 
from  such  date.  This  is  a  part  of  the  provision  for  equality 
in  the  assessments.  In  the  Lightner  case,  156  Iowa  398,  406, 
we  held  that  it  was  the  duty  of  the  district  court  to  give  eflPect 
to  this  provision.  But  in  that  case,  the  district  court  had 
refused  to  do  so,  and  such  fact  appeared  upon  the  record.  Mani- 
festly, the  district  court  could  give  effect  to  this  provision  of 
the  statute  by  making  the  assessment  sufficiently  large  to  in- 
clude such  an  item,  or  by  providing  that  the  sum  fixed  should 
bear  interest  from  the  previous  specified  date.  The  real  issue 
in  litigation  in  the  district  court  on  appeal  is,  what  amount 
should  have  been  assessed  by  the  board  of  supervisors  against 
the  land  in  question  as  its  equitable  share  of  the  burden? 
Such  amount  being  ascertained  and  d^lared,  it  ought  to 
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bear  interest  from  the  original  date  precisely  as  it  would  have 
done  if  it  had  been  made  by  the  board  in  the  first  instance. 
Nothing  less  than  this  would  preserve  equity  in  the  distribu- 
tion of  the  burden.  In  construing  the  order  of  the  court, 
therefore,  on  such  appeal,  we  think  that  it  ought  to  be  con- 
strued prima  facie  as  a  declaration  of  the  amount  which  ought 
to  have  been  assessed  originally.  In  such  case,  it  should  be 
deemed  to  draw  interest  from  the  original  date  as  provided  by 
the  statute.  On  the  other  hand,  if  it  should  be  made  to  appear 
that  the  item  of  interest  from  the  original  date  had  been 
considered  by  the  court  and  either  included  or  rejected,  then 
such  order  would  be  necessarily  conclusive  until  reversed  on 
appeal.  Such  was  the  situation  presented  in  the  lAghtner  case, 
supra. 

There  is  nothing  in  the  present  record  to  justify  constru- 
ing the  order  of  the  district  court  on  appeal  otherwise  than  as 
fixing  the  amount  which  should  have  been  assessed  against 
the  land  in  question  upon  the  original  date.  We  think,  there- 
fore, that  the  provision  of  the  statute  would  apply,  and  that 
it  fidiould  be  deemed  to  bear  interest  from  such  date. 

II.  On  the  question  of  penaltieSj  a  somewhat  different 
situation  is  presented.  If  there  had  been  no  appeal  from 
the  order  of  the  board  of  supervisors,  no  penalties  could 

have  attached  before  March  1, 1911.  Under  the 
^'  ^ments"'       Statute  above  quoted,  the  tax  did  not  mature  or 

when 

deiinqnent :        become  duc  Until  March  1st  following,  and  it 

DCIiftluGS. 

would  not  become  delinquent  until  the  '^first 
day  of  March  next  after  its  maturity. ''  We  reach  the  further 
conclusion  that,  upon  the  record  in  this  case,  the  taxes  did 
not  become  delinquent  on  March  1,  1911,  and  were*  therefore 
not  subject  to  penalty  at  that  time.  The  landowner  exercised 
his  statutory  right  of  appeal  from  the  assessment  of  the  board 
of  supervisors.  The  question  thus  presented  was  triable  de 
novo.  The  right  of  appeal  would  be  a  barren  right  if,  pending 
the  appeal,  penalties  should  be  permitted  to  absorb  the  fruits 
of  final  success.    The  appeal  is  a  part  of  the  statutory  method 
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provided  for  determining  the  amount  of  assessments  which 
should  be  levied  upon  the  land.  Pending  such  determination, 
the  tax  cannot  become  delinquent  in  the  sense  that  it  is  sub- 
ject to  penalty.  The  reasonableness  of  this  result  is  manifested 
in  this  case  by  the  fact  that  the  landowner  was  successful  on 
his  appeal  to  the  district  court,  and  the  public  officers  prose- 
cuted the  appeal  from  the  district  court  to  this  court.  The 
delay  caused  by  the  appeal  of  the  landowner  to  the'  district 
court  was  comparatively  brief.  The  delay  of  the  subsequent 
appeal  was  considerable. 

Appellee  relies  in  argument.on  the  following  cases :  C.  B. 
&  Jf .  B.  B.  Co.  V.  CoirroU  C<mniy,  41  Iowa  153-192 ;  Litchfield 
V.  HamiUon  County,  40  Iowa  66 ;  Tobin  v.  Hartshorn,  69  Iowa 
648-653. 

It  is  enough  to  say  that  the  plaintiff  in  each  of  the  cited 
cases  attacked  by  injunction  the  validity  of  the  tax  as  a  whole 
and  was  defeated.  He  was  not  availing  himself  of  any  statu- 
tory right  of  appeal  for  the  purpose  of  determining  the'  true 
amount  which  should  be  levied  against  him.  We  think  it 
clear  that  the  cited  cases  do  not  govern  at  all  the  present  case. 

III.  In  the  Lightner  case,  the  district  court  fixed  the  date 
at  which  the  taxes  assessed  should  become  delinquent.  Upon 
appeal  to  this  court,  a  new  date  was  fixed  for  such  delinquency. 
We  think  this  is  the  correct  course  to  pursue  in  such  cases. 
In  brief,  thel^f ore,  we  hold : 

(1)  That  the  amount  of  benefits  as  finally  assessed  against 
a  landowner  Ediould,  as  a  matter  of  equality  between  the  va- 
rious taxpayers,  bear  interest  from  the  date  of  the  original 
assessment  by  the  board  of  supervisors; 

(2)  That  on  the  question  of  penalties,  the  plaintiff  should 
not  be  deemed  to  have  become  delinquelity  pending  the  appeal 
of  his  opponents  to  this  court. 

The  conclusion  thus  reached  is  determinative  also  of  the 
same  questions  arising  as  to  the  other  tracts  of  land  upon 
which  the  original  assessment  was  not  disturbed. 
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IV.  On  November  29,  1912,  the  plaintiff  served  upon  the 
county  treasurer  the  following  written  tender: 

' '  You  will  please  take  notice  that  Madella  Rystad,  widow 
of  A.  R.  A.  Rystad,  and  the  present  owner  of  the  South  West 
Quarter  of  Section  26  of  Township  No.  93,  of  Range  No.  37, 
3.  Tender:  In-  West  of  the  5th  Principal  Meridian,  Buena 
ISSun?f  r*^  Vista  County,  hereby  tenders  to  you  and  offers 
lief  on  appeal.  ^  ^^^  ^^^  j^^  payment  to  the  County  Treas- 
urer of  Buena  Vista  County,  Iowa,  the  sum  of  $2,062.83 
as  drainage  tax  in  Drainage  District  No.  12  in  Buena  Vista 
County,  Iowa,  and  being  the'  amount  determined  upon  in  the 
appealed  case  on  such  drainage  tax  by  the  Supreme  Court 
of  Iowa,  October  25th,  1912.  Said  opinion  being  in  affirmance 
of  the  decision  of  the  district  court  of  Buena  Vista  County, 
Iowa,  together  with  6%  interest  on  said  sum  from  said  date, 
October  25th,  1912,  to  the  date  of  this  tender,  in  full  payment 
for  the  drainage  tax  legally  assessed  in  said  district.'' 

Upon  this  tender  the  present  petition  rests.  The  petition 
does  not  offer  to  do  more  than  to  pay  $2,062.83  with  interest 
from  October  25,  1912.  The  amount  thus  tendered  was  not 
and  is  not  enough.  The  sum  of  the  situation  is,  then,  that 
the  demand  for  penalties  was  illegal.  The  demand  for  interest 
from  July,  1909,  was  legal.  There  was  legally  due  from 
the  plaintiff  the  sum  adjudged  by  the  district  court,  with  in- 
terest from  the  date  of  original  assessment.  The  illegal  de- 
mand for  penalty  and  the  wrongful  sale  for  taxes  not  delin- 
quent would  not  justify  the  plaintiff  in  tendering  less  than 
was  due.  The  burden  was  and  is  upon  the  plaintiff  to  tender 
equity.  She  has  not  done  so.  Though  we  find,  as  a  matter 
of  law,  that  she  is  now  and  hereafter  entitled  to  redeem  from 
the  tax  sale  without  penalty  or  other  interest  than  herein 
indicated,  this  entitles  her  to  no  relief  under  her  petition. 
Because  of  her  insufficient  tender,  the  demurrer  to  her  peti- 
tion was  properly  sustained. 

The  ruling  of  the  court,  however,  did  not  indicate  the 
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ground  thereof,  nor  did  the  judgment  of  dismissal.  On  the 
face  of  it,  it  might  be  hereafter  pleaded  as  an  adjudication 
in  bar  against  any  further  relief  to  the  plaintiff  even  as  against 
the  illegal  penalties  exacted ;  whereas  we  sustain  it  on  the  one 
ground  herein  indicated  and  as  a  judgment  in  abatement 
and  not  in  bar.  The  appellees  have  contended  here  for  the 
right  to  penalties,  and  their  argument  has  sustained  the 
judgment  below  on  that  ground.  The  judgment  below  will, 
therefore,  be  modified  to  the  extent  herein  indicated,  and  will 
be  made  to  rest  upon  the  specific  ground  herein  stated,  without 
prejudice  to  the  right  of  plaintiff  hereafter  to  tender  and 
make  redemption  without  i>enalties  from  the  tax  sales  in 
question,  and  to  enforce  such  right  by  another  action. 

In  view  of  the  state  of  the  record  and  the  result  here, 
the  costs  of  this  appeal  will  be  apportioned  one-half  to  each 
party.  This  apportionment  does  not  affect  the  taxation  of 
costs  in  the  lower  court. — Modified  and  Affirmed. 

Dbemeb,  C.  J.,  Salinger  and  Preston,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  L.  C.  Ward,  Appellant. 

OAMB:    Dew    rrohibltion  on  KilUng— ^tonatitiitional  Blgbt  to  Pro- 

1  tact  Property.  An  owner  of  property  may  lawfully  kill  a  deer 
if  8ueh  kiUing  was  reasonably  necessary  in  order  to  prevent  sub- 
stantial injury  to  the  property  of  such  owner,  even  though  the 
statute  (Sec.  2551-a,  8up.  Code,  1913)  prohibiting  the  killing  of 
deer  contains  no  such  exception.  The  right  to  protect  property 
is  a  cons^tutional  right. 

GAME:    Deer— Title  in  State-^Eflect  of  Statute.    The  statute  (Sec. 

2  2562-b  to  2562-d,  inclusive,  Sup.  Code,  1913)  declaring  the  title 
to  aU  wild  game  to  be  in  the  state  and  providing  that  the  killing 
of  any  deer  shall  be  under  the  authority  of  the  state  fish  and 
game  warden  does  not  render  unlawful  the  killing  of  a  deer  in 
order  to  prevent  substantial  injury  to  property,  even  though  the 
consent  of  such  warden  to  such  killing  was  not  obtained,  the  title 
of  the  state  to  the  carcass  being  fully  recognized  by  the  defendant. 

Appeal  from  Pottawattamie  District  Court. — ^Hon.   B.  B. 

WooDBXTFF,  Judge. 
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Satubdat,  May  8,  1915. 

The  defendant  was  prosecuted  under  information  charg- 
ing him  with  unlawfully  killing  a  deer.  The  defendant  plead- 
ed not  guilty  and  a  trial  was  had  in  justice  court  resulting  in 
conviction.  Prom  this  judgment,  an  appeal  was  taken  by  de- 
fendant to  the  district  court.  Upon  trial  had  to  the  court 
without  a  jury,  the  defendant  was  again  convicted  and  has 
appealed. — Reversed. 

Turner  cfe  CvUison,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  Wiley  S.  Rankin, 
Special  Counsel,  for  appellee. 

Evans,  J. — The  record  herein  strongly  suggests  a  purely 
moot  case.    As  is  usual  in  such  a  case,  the  arguments  are 
more  formal  than  zealous.    There  is  much  in  the  record  to 
1,  GAMS-  deer-      indicate  that  the  alleged  criminal  act  was 
tiiUM  f*con-**°    committed  for  the  very  purpose  of  presenting 
right  to*  pro-       *  ^^^^^  ^^^  taking  judicial  opinion  thereon, 
tect  orooerty.     Needless  to  say,  the  courts  are  not  friendly 
to  moot  cases.    They  are  kept  suflSciently  busy  with  bona  fide 
controversies.    In  view  of  the  fact,  however,  that  the  defend- 
ant is  under  statutory  punishment,  we  do  not  feel  justified 
in  wholly  forsaking  him  at  this  stage  of  his  experiment. 

In  the  judgment  of  the  district  court  was  included  the 
following  finding : 

''It  appears  that  this  case  was  brought  as  a  test  case 
to  determine  whether  this  defendant  has  a  right  to  kill  deer 
that  are  injuring  and  destroying  his  com.  It  appears  from 
the  evidence  that  in  the  neighborhood  of  defendant's  farm 
there  are  from  150  to  200  deer  which  range  up  and  down  the 
country  adjacent  to  defendant's  premises,  and  that  for  years 
they  have  eaten  up  and  trampled  down  more  or  less  of  the 
defendant's  standing  grain  and  his  com  after  it  has  been 
cut  and  shocked,  even  when  piled  up  in  his  bam  lots;  that  de- 
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fendant  has  many  times  driYen  them  away,  bat  they  have 
come  back  and  have  destroyed  his  crops  to  the  amoant  of  hon- 
dreds  of  dollars,  and  at  last  he  shot  one,  not  for  the  purposes 
of  food  or  out  of  wantonness,  but  to  have  the  question  deter- 
mined  by  the  highest  judicial  tribunal  of  this  state  whether 
he  is  obliged  to  submit  to  the  continuation  of  such  damage. 
It  appears  from  his  own  testimcmy  that  he  has  never  asked 
the  game  warden  of  this  state  to  kill  or  capture  any  of  such 
deer  as  provided  in  Chapter  206  of  the  Laws  of  the  Thirty- 
fifth  General  Assembly.  It  is  the  opinion  of  the  court  that 
the  defendant  had  no  right  to  kill  the  deer  in  question  before 
he  had  asked  protection  from  the  game  warden  as  seems  to  be 
afforded  by  such  statute.  Therefore  and  also  for  the  purpose 
of  having  the  matter  determined  the  defendant  is  found 
guilty    .    .    ." 

The'  defendant  was  prosecuted  under  Sees.  2551-a  and 
2551-b  of  the  Code  Supplement.    Such  sections  are  as  follows : 

''2551-a.  That  it  shall  be  unlawful  for  any  person  other 
than  the  owner,  or  person  authorized  by  the  owner,  to  kill, 
maim,  trap,  or  in  any  way  injure  or  capture  any  deer,  elk,  or 
goat  except  when  distrained  as  provided  by  law. 

''2551-b.  Any  person  violating  the  provisions  of  this 
act  shall  be  deemed  guilty  of  a  misdemeanor  and  be  punished 
by  imprisonment  in  the  county  jail  for  a  period  not  exceed- 
ing thirty  days  or  by  a  fine  not  exceeding  one  hundred  dollars^ 
or  by  both  such  fine  and  imprisonment." 

It  will  be  noted  that  the  prohibition  of  this  statute  is  ab- 
solute and  unqualified  in  its  terms.  The  one  question  in  the 
case  is  whether  a  person  who  kills  a  deer,  elk,  or  goat  is  neces- 
sarily guilty  of  violating  the  statute  regardless  of  the  reasons 
for  such  killing.  To  put  it  in  another  way:  Is  it  open  to 
the  defendant  to  justify  an  admitted  killing  by  showing  a 
reasonable  necessity  in  defense  of  person  or  property! 

The  following,  from  the  brief  of  counsel  for  the  state,  is 
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a  sufficient  indication  of  the  circumstances  of  the  killing  com- 
plained of: 

''This  action  is  brought  as  a  test  case  on  stipulation  as 
to  facts  in  justice  court.  Defendant  pleaded  not  guilty  but 
admitted  that  he  killed  the  deer.  He  alleged  that  the  killing 
was  done  of  necessity  for  the  protection  of  his  property. 

**  These  deer,  which  are  the  property  of  the  state,  have 
selected  the  southwestern  part  of  Iowa,  particularly  Pottawat- 
tamie County  and  vicinity,  for  their  herding  and  living  pur- 
poses for  a  number  of  years.  There  seems  to  be  anywhere 
from  150  to  200  or  more  of  them  and  they  roam  about  at  will. 
No  ordinary  lawful  fence,  such  as  the  owners  of  property  put 
up  for  their  protection  and  the  enclosure  of  their  animals,  is 
sufficient  to  keep  this  magnificent  herd  of  deer  off  their  farms. 
There  is  no  question  but  that  they  go  where  they  please  and 
eat  of  such  crops  as  they  like.  They  will  go  up  to  an  ordinary 
fence,  and  without  any  noticeable  effort  whatever,  lift  them- 
selves gently  and  gracefully,  and  apparently  glide  over  the 
highest  fence  and  wander  off  into  a  field  as  if  there  had  been 
no  impediment  whatever. 

''Defendant,  it  seems,  had  driven  off  these  animals  several 
times  but  they  came  back  into  his  yard  and  began  eating  fod- 
der which  had  been  stacked  up  near  his  place.  The  record 
shows  conclusively  that  the  deer  which  was  killed  by  defendant 
attempted  to  harm  no  person ;  that  it  was  simply  eating  of  the 
fodder  which  is  conceded  to  have  been  the  property  of  de- 
fendant. Defendant  claims  that  he  was  acting  in  his  own 
right  to  protect  his  property  and  to  keep  the  deer  from  injur- 
ing and  destroying  it." 

It  will  be  noted  that  the  deer  was  killed  not  only  while 
upon  the  defendant's  premises  but  while  he  was  actually 
engaged  in  the  destruction  of  the  defendant's  property.  Giv- 
ing the  testimony  the  fullest  credence,  the  deer  was  one  of 
great  voracity.  He  was  capable  of  doing  and  was  threatening 
to  do  great  injury  to  defendant 's  property. 
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By  way  of  analogy,  we  may  note  that  the  plea  of  reason- 
able self-defense  may  always  be  interposed  in  justification  of 
the  killing  of  a  human  being.  We  see  no  fair  reason  for  hold- 
ing that  the  same  plea  may  not  be  interposed  in  justification 
of  the  killing  of  a  goat  or  a  deer.  The  right  of  defense  of 
person  and  property  is  a  constitutional  right  (Art.  1,  Sec.  1, 
Constitution  of  Iowa),  and  is  recognized  in  the  construction 
of  all  statutes.  If  in  this  case  it  was  reasonably  necessary  for 
the  defendant  to  kill  the  deer  in  question  in  order  to  prevent 
substantial  injury  to  his  property,  such  fact,  we  have  no 
doubt,  would  afford  justification  for  the  killing.  Aldrich  v. 
Wrighi,  53  N.  H.  398,  16  Amer.  Rep.  339. 

We  do  not  presume  to  pass  upon  the  weight  of  the  evi- 
dence tending  to  prove  the  fact  of  reasonable  necessity.  It  is 
sufficient  to  say  that  the  evidence  would  have  sustained  such 
a  finding  if  made  by  the  trial  court.  The  case  was  tried  below 
on  the  theory  that  such  defense  was  not  available. 

It  will  be  noted  that  the  act  of  killing,  as  contended  by 
defendant,  was  wholly  defensive  and  preventive.  Whether 
a  deer  may  be  lawfully  killed  today  by  way  of  retaliation  for 
the  damage  wrought  by  it  yesterday,  or  whether  it  may  be  so 
killed  by  way  of  reprisal  for  damage  wrought  or  threatened 
by  other  deer,  are  questions  not  involved  herein,  and  we  do 
not  purport  to  pass  on  them. 

II.  The  conclusion  of  the  trial  court  was  based  in  part 
upon  the  provisions  of  Chapter  206,  35  G.  A.    If  there  was 
in  fact  any  violation  of  such  statute  by  the  defendant,  it  was 
2.  Game:  deer:      ^^*  charged  in  the  information.  Furthermore, 
effect  *of  ***** '   we  see  nothing  in  such  statute  which  inter- 
stBtnte.  poses  any  obstable  in  the  way  of  defendant's 

justification.  Such  statute  is  amendatory  to  Chapter  118,  34 
G.  A.  Such  Chapter  118,  34  G.  A.,  as  amended  by  Chapter 
206,  35  G.  A.,  is  as  follows : 

*'Sec.  1.  The  ownership  and  title  of  all  wild  game,  ani- 
mals, and  birds,  found  in  the  state  of  Iowa,  except  deer  in 
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parks  and  public  and  private  preserves  the  ownership  of  which 
has  been  acquired  prior  to  taking  effect  of  this  act  and  all 
fish  in  any  of  the  public  waters  of  the  state,  including  all 
ponds,  sloughS)  bayous  or  other  waters  adjacent  to  any  public 
waters,  which  ponds,  sloughs,  bayous,  and  other  waters  are 
stocked  with  fish'  by  overflow  of  public  waters,  is  hereby  de- 
clared to  be  in  the  state,  and  no  wild  game,  animals,  birds,  or 
fish  shall  be'  taken,  killed,  or  caught  in  any  manner  at  any 
time  or  had  in  possession,  except  the  person  so  catching,  tak- 
ing, killing  or  having  in  possession,  shall  consent  that  the 
title  to  said  wild  game,  animals,  birds,  or  fish,  shall  be  and 
remain  in  the  state  of  Iowa  for  the  purpose  of  regulating  and 
controlling  the  use  and  disposition  of  the  same  after  such  catch- 
ing, taking,  or  killing. 

''Sec.  2.  The  catching,  taking,  killing,  or  having  in  pos- 
session, wild  game,  animals,  birds,  or  fish  at  any  time,  or  in 
any  manner,  or  by  any  person,  except  as  provided  in  section 
one  hereof  shall  be  deemed  a  consent  of  said  person  that  the 
title  of  the  state  shall  be  and  remain  in  the  state  for  said 
purpose  of  regulating  the  use  and  disposition  of  the  same  and 
said  possession  shall  be  consent  to  such  title  in  the  state. 

*'Sec.  3.  When  it  shall  become  necessary  in  the  opinion 
of  the  state  game  warden  or  his  deputies  to  kill  or  capture 
any  deer  now  running  at  large  within  this  state,  it  shall  be 
done  under  the  authority  and  direction  of  the  state  fish  and 
game  warden,  who  shall  distribute  such  deer  so  killed  or  cap- 
tured within  this  state  and  the  expense  of  said  killing  or  cap- 
ture and  distribution  shall  be  paid  by  the  person  receiving 
such  deer." 

The  purpose  of  the  foregoing  was  to  establish  title  in  the 
state  to  all  wild  game  whether  dead  or  alive.  This  title  was 
fully  recognized  by  the  defendant  at  every  step.  No  attempt 
was  made  by  him  to  appropriate  or  conceal  the  carcass  of  the 
slain  deer.  On  the  contrary,  he  immediately  notified  the  public 
authorities  and  tendered  the  carcass  to  the  appropriate  officer. 


May  1915]  School  Dist.  v.  McClube.  191 

We  think,  therefore,  that  the  defendant  was  entitled  to 
make  an  issue  of  fact  on  the  question  of  justification  as  al- 
ready indicated.  The  judgment  of  conviction  must  therefore 
be — Reversed. 

Deemer,  C.  J.,  Pbeston  and  Salinger,  JJ.,  concur. 


The  Des  Moineb  Independent  Schjool  District  op  Salt 
Creek  Township,  Appellant,  v.  J.  Mose  McClube,  Appellee. 

ESTOPPEL:  Sorarelgn  State— Application  of  Doctrine  Against — 
Facts  Hot  Justifying — Gtrantee  of  State.  Wliether  the  doctrine  of 
equitable  estoppel,  under  any  state  of  facts,  may  be  applied 
against  the  sovereign  state,  quaere,  Concededly,  the  statute  of 
limitations  does  not  run  against  the  state.  Evidence  reviewed 
and  held,  neither  the  state  nor  its  grantee  was  estopped  to  assert 
title  against  a  public  school  corporation. 

PBINCIPLE  APPLIED:  In  1881,  a  public  school  corporation 
received  a  quit-claim  deed  to  a  certain  acre  of  land  and,  in  sole 
reliance  on  the  validity  of  the  deed,  built  a  schoolhouse  and  other 
improvements  on  the  land,  and  for  over  thirty  years  used  the 
same  for  school  purposes  without  objection.  In  September,  1912, 
it  was  first  learned  that  this  deed  was  by  an  entire  stranger  to  the 
title.  The  title  to  the  entire^  forty-acre  tract  of  which  the  one 
acre  was  a  part  was  in  truth  in  the  state  of  Iowa  from  1856  to 
September,  1912,  on  which  latter  date  the  state  conveyed  to  the 
defendant  in  instant  case.  The  defendant  had  lived  for  many 
years  in  the  neighborhood  and  long  before  his  purchase  had  full 
knowledge  of  the  schoolhouse  in  question.  For  a  portion  of  the 
time  after  the  school  corporation  took  its  deed,  public  taxes  were 
collected  on  the  entire  forty  acres,  later  on  only  thirty-nine  acres. 
One  citizen  of  the  county  became  secretary  of  state  and  another 
became  auditor  of  state  and  later  governor,  all  prior  to  September, 
1912,  and  they,  at  all  times,  had  full  knowledge  of  the  location  of 
this  schoolhouse.  What  knowledge  was  possessed  by  them  of  the 
condition  of  the  title  to  the  land  in  question  during  their  terms 
as  state  officers  was  not  shown.  At  no  time  did  the  school  cor- 
poration act  or  rely  on  any  silence  on  the  part  of  the  state  or  its 
officers.  Held,  the  state  was  not  estopped  to  insist  on  its  title  to 
the  entire  forty  acres  and  that  its  grantee  had  the  same  right  as 
the  state. 

Appeal  from  Davis  District  Court. — Hon.  Frank  W.  Bichel- 

BERGFER,  Judge. 
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Monday,  Mat  10,  1915. 

Action  in  equity  to  enjoin  defendant  from  interfering 
with  plaintiff's  possession  and  use  of  one  acre  of  land,  and 
to  establish  plaintiff's  title  and  rights  thereto.  By  cross- 
petition,  defendant  claimed  to  be  the  owner  of  the  land  and 
asked  that  his  title  be  quieted.  There  was  a  decree  for  de- 
fendant.   Plaintiff  appeals. — Affirmed. 

C.  W.  Bamseyer,  for  appellant. 

W.  D.  Davis,  C.  A.  Bobbins  and  Henry  E.  Sampson,  for 
appellee. 

Preston,  J. — The  petition  alleges  that  plaintiff  is  a  school 
corporation  and  as  such  it  has  owned  for  over  thirty  years  the 
grounds  located  as  follows :  One  acre  square  out  of  the  south- 
east comer  of  the  N.  E.  14  of  S.  E.  %  of  Sec. 
^'  JovweiS''         10,  Tp.  70,  B,  12,  in  Davis  County,  Iowa, 
cation  oP^'doc-    and  during  all  said  time    has    maintained 
facts  not  thereon  a  schoolhouse  for  the  purpose  of  con- 

Justifylng:  mt      r 

grantee  o£         ducting  a  public  school,  and  has  erected  and 

maintained  other  outbuildings,  and  has  dug 
and  maintained  a  well  on  said  premises ;  that  during  all  said 
time  said  Independent  School  District  has,  during  each  year, 
maintained  a  public  school  in  said  building,  at  public  ex- 
pense, and  is  now  preparing  to  open  the  spring  term  of  school ; 
that  on  July  21,  1881,  said  premises  were  conveyed  to  plain- 
tiff by  deed  duly  recorded,  and  that  plaintiff  has  been  in  pos- 
session and  control  of  said  premises  from  the  date  of  the 
deed  to  the  present  time ;  that  in  March,  1913,  defendant  took 
possession  of  the  premises  and  built  a  barbed  wire  fence  in 
front  and  refused  to  permit  the  plaintiff  to  use  the  property 
for  school  purposes;  that  there  are  between  twenty-five  and 
thirty  children  of  school  age  within  the  district  who  will  be 
deprived  of  school  privileges  unless  defendant  is  enjoined. 
Plaintiff  asks  an  injunction,  and  tlCat  its  rights  and  title  to 
the  one  acre  be  established. 
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For  answer,  and  by  way  of  croschpetition,  the  defendant 
Bays  that  he  denies  that  plaintiff  ever  owned  the  real  estate 
in  question ;  avevs  that  he  had  served  written  notice  on  plain- 
tiff to  vacate  the  premises  and  demanded  possession  thereof; 
that  the  person  conveying  the  real  estate  to  plaintiff  had  no 
light,  title  or  interest  therein  at  the  time  of  making  said  con- 
veyance, or  at  any  other  time;  that  the  one  acre  in  question, 
with  other  lands,  was  by  the  government  of  the  United  States 
granted  to  the  state  of  Iowa  by  acts  of  Congress  approved  in 
1845  and  1852;  that  ever  since  said  date  the  state  of  Iowa 
was  the  owner  of  said  lands  until  on  or  about  the  3rd  of  Sep- 
tember, 1912,  when  the  same  was  conveyed  by  the  state  of 
Iowa  to  this  defendant  by  a  patent;  that  no  conveyance  of 
said  land  of  any  kind,  save  and  except  the  said  patent  to  said 
defendant,  was  ever  executed  by  the  state  of  Iowa;  that  the 
patent-  aforesaid  was  recorded  in  Davis  county,  September 
9,  1912.  Defendant,  therefore,  alleges  that  he  is  the  absolute 
and  unqualified  owner  of  the  entire  forty-acre  tract,  including 
the  one  acre  in  question,  and  that  plaintiff  has  no  right,  title 
or  interest  therein  or  to  any  part  thereof. 

For  reply,  plaintiff  denies  that  the  state  of  Iowa  was 
the  owner  of  said  land  on  September  3,  1912,  or  at  any  other 
time  within  the  last  thirty  or  forty  years ;  alleges  that  plain- 
tiff has  been  in  open,  notorious  and  hostile  possession  of  the 
one  acre  described,  under  color  of  title  and  claim  of  right, 
for  a  period  of  more  than  thirty  years  against  defendant  and 
his  prior  grantors,  and  that  defendant  is  now  barred  by  the 
statute  of  limitations  to  claim  any  right  to  said  land;  that 
plaintiff  has  made  valuable  improvements  thereon,  has  built 
a  schoolhoiise,  outbuildings,  wells,  and  other  improvements, 
at  public  expense ;  that  said  improvements  were  made  with 
the  knowledge  of  defendant  and  his  prior  grantors  during 
said  period,  and  that  because  thereof  defendant  ib  barred  and 
estopped  from  claiming  any  right  or  title  thereto ;  denies  ihat 
its  occupation  of  the  land  has  been  wrongful. 

Plaintiff  filed  three  lengthy  amendments  to  the  reply, 
Vol.  170  IA.—13 
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pleading  the  several  matters  in  different  ways  as  constituting 
an  estoppel  against  the  state  and  its  grantee,  the  defendant. 
In  these  amendments,  it  is  alleged,  substantially,  that  before 
plaintiff  acquired  the  acre  of  ground  on  which  its  schoolhouse 
is  now  located,  it  for  many  years  prior  to  that  time  owned 
another  acre  of  ground  on  said  forty-acre  tract  and  maintained 
and  conducted  a  public  school  thereon;  that  during  all  the 
time  it  so  conducted  and  maintained  a  school,  both  before  and 
after  it  acquired  the  acre  of  ground  in  controversy,  it  was  an 
independent  school  corporation,  and  conducted  under  the 
laws  of  the  state  of  Iowa  as  an  independent  school  district, 
and  received  each  year  its  portion  of  the  state  school  fund  to 
maintain  and  conduct  said  school  as  a  public  school.  Plaintiff 
further  states  that,  if  the  court  should  find  that  the  .legal 
title  to  said  land  was  in  the  state  up  to  and  prior  to  September 
3,  1912,  the  state  and  Davis  County  and  the  defendant,  Mc- 
Clure,  who  claims  to  have  received  title  to  the  same',  are  now 
each  of  them  estopped  from  claiming  title  against  the  school 
district ;  that  it  conducted  such  school  without  objection  from 
any  public  authorities ;  that,  because  of  the  facts  alleged,  the 
defendant  and  his  prior  grantors  have  waived  all  right  and 
claim  to  said  one-acre  tract,  and  have  waived  all  right  and 
claim  to  object  to  plaintiff's  use  of  said  tract  of  land  for 
school  purposes;  that  they  have  been  guilty  of  laches  and  are 
now  barred  and  estopped  from  claiming  any  right  in  and  to 
the  one  acre;  that  defendant,  McGlure,  had  knowledge  of 
plaintiff's  use  of  said  property  before  he  purchased  the  same 
and  knew  of  the  improvements  thereon. 

It  is  further  stated  that  if  the  court  should  find  that  at 
the  time  of  the  issuance  of  the  patent  by  the  state  to  defendant 
the  title  was  in  the  state,  then  the  court  should  find  that  at 
the  time  plaintiff  was  the  equitable  owner  of  said  premises, 
and  that  defendant  purchased  the  same  subject  to  plaintiff's 
right  to  use  the  property  for  school  purposes;  that  even 
though  the  court  should  find  the  defendant  to  be  the  legal 
owner  of  the  land,  yet  because  of  the  facts  alleged,  the  plain- 
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tiff  should  not  be  ousted  from  the  premises,  but  defendant 
should  be  decreed  to  be  the  holder  of  the  legal  title  to  the 
ground  for  the  benefit  of  and  in  trust  for -plaintiff.  Plaintiff 
says  that  during  all  the  time  it  occupied  said  premises  it  had 
no  knowledge  or  information  that  the  state  claimed  any  right 
or  title  to  the  one  acre  of  ground  until  the  notices  were  served 
upon  it  by  defendant,  and  that,  because  of  said  knowledge, 
defendant's  acts  constitute  fraud  against  plaintiff,  and  be- 
cause thereof  defendant  is  not  entitled  to  retain  title  to  said 
ground  as  against  the  plaintiff;  that  for  more  than  ten  years 
prior  to  plaintiff's  deed,  the  state,  through  its  taxing  officers, 
levied  and  collected  taxes  on  the  forty  acres,  which  includes 
the  one-acre  tract,  for  the  purpose  of  raising  revenue  to  defray 
the  expenses  of  both  the  state  and  Davis  County,  and  that 
since  said  deed  the  state,  through  its  taxing  officials,  has 
excepted  the  one  acre  in  controversy  in  levying  taxes  on  the 
forty-acre  tract ;  that  plaintiff  has  been  an  occupant  and  settler 
on  the  one  acre  of  ground  described. 

Many  of  the  facts  are  not  disputed.  It  was  conceded 
that  the  deed  records  in  the  recorder's  office  of  Davis  County 
show  a  certificate  which  was  filed  for  record  March  17,  1905, 
and  the  record  was  offered  in  evidence.  This  certificate  is,  in 
substance,  as  follows:  The  secretary  of  the  state  of  Iowa 
certifies  that  under  the  act  of  Congress  approved  March  3, 
1845,  there  were  granted  to  the  state  of  Iowa,  *' All  salt  springs 
within  the  state  not  exceeding  twelve  in  number,  with  six 
sections  of  land  adjoining  or  as  contiguous  as  may  be  to 
each,'*  and  there  were  approved  in  all  to  the  state  of  Iowa 
by  the  secretary  of  the  interior  a  certain  number  of  acres,  and 
that  said  approved  lands  were  certified  to  the  state  of  Iowa  in 
1856  by  the  acting  commissioner  of  the  land  office  of  the 
United  States  under  the  act  of  Congress  approved  August 
3,  1854.  He  also  certifies  that  the  state  of  Iowa,  by  the  pro- 
vision of  Chapter  105  of  the  Acts  of  the  Eighth  Qeneral 
Assembly,  also  known  as  Sees.  1956,  1957  and  1958  of  the 
Revision  of  1860,  approved  the  saline  lands  and  funds  to  the 


196  School  Dkt.  v.  McClure.  [170  Iowa 

state  university  to  become  a  part  of  the  permanent  fund  of 
said  institution,  and  that  an  exhibit  attached  to  said  certificate 
shows  the  section  of  land  in  which  is  located  the  one  acre  in 
controversy  thus  set  apart  to  the  University  fund. 

The  patent  issued  to  defendant  by  the  state,  dated  Sep- 
tember 3, 1912,  and  duly  recorded  at  about  that  time  in  Davis 
county,  is  in  part  as  follows :  Whereas,  J.  Moee  McGlure,  of 
Davis  County,  Iowa,  has  deposited  in  the  office  of  the  Secre- 
tary of  State,  of  the  State  of  Iowa,  certificate  of  the  Treasurer 
of  the  State  University  of  Iowa  whereby  it  appears  that  full 
payment  has  been  made  by  the  said  J.  Mose  McClure  accord- 
ing to  the  provisions  of  the  Acts  of  the  Qeneral  Assembly 
approved  January  22,  1853,  entitled  *'An  Act  to  Dispose  of 
the  Saline  Lands,''  for  the  N.  E.  quarter  of  the  S.  E.  quarter 
of  Section  10,  Township  70,  North  of  Range  12  West  of  the 
5th  P.  M.,  containing  forty  acres  according  to  the  official  plat 
of  the  survey  of  the  said  land  returned  to  the  General  Land 
Office  of  the  United  States  by  the  Surveyor  General,  which 
said  tract  has  been  purchased  by  the  said  J.  Mose  McClure ; 
now,  know  ye,  that  the  State  of  Iowa,  in  consideration  of  the 
premises,  and  in  conformity  with  the  several  acts  of  the  Gen- 
eral  Assembly,  have  given  and  granted,  and  by  these  pretents 
do  give  and  grant,  unto  the  said  J.  Mose  McClure,  and  to  his 
heirs  and  assigns,  the  said  tract  of  land  above  described ;  to 
have  and  to  hold  the  same  together  with  all  the  rights, 
privileges,  immunities  and  appurtenances  of  whatsoever  nature 
thereunto  belonging,  excepting  all  buildings  and  improvements 
on  said  land,  unto  the'  said  J.  Mose  McClure  and  to  his  heirs 
and  assigns  forever.  This  patent  is  executed  by  the  proper 
officers  of  the  state. 

The  deed  to  plaintiff  before  referred  to  from  Edwin 
Manning  and  wife  to  the  one  acre  in  question  recites : 

''For  and  in  consideration  of  an  abandonment  of  the 
present  schoolhouse  site  on  the  N.  E.  quarter  of  S.  B.  quarter 
of  Sec.  10-70-12  by  the  grantee  herein,  and  its  reversion  to 
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the  grantor  herein,  and  for  the  purpose  of  changing  the  school- 
house  site  of  the  grantee  herein,  we  do  hereby  sell  and  quit 
claim  to  the  Des  Moines  Independent  School  District  of  Salt 
Creek  Township  all  our  right,  title  and  interest  in  and  to  the 
following  described  real  estate :"  (Describing  the  one  acre  in 
question.) 

This  deed  is  dated  July  21,  1881,  and  is  duly  acknowl- 
edged and  recorded  March  26, 1884.  It  appears  by  concession 
and  upon  the  evidence  that  shortly  after  the  deed  just  referred 
to,  and  in  1881,  there  were  $500.00  in  bonds  voted  to  construct 
a  schoolhouse  in  said  district,  and  that  the  money  so  raised 
was  expended  in  the  construction  of  the  schoolhouse  as  now 
located  on  the  one  acre  of  ground  in  question.  Witnesses  for 
plaintiff,  who  were  members  of  the  board  of  directors  of 
plaintiff  district,  testified  in  substance  that  they  believed  the 
deed  to  be  valid,  and  that  they  built  the  schoolhouse  and  made 
the  improvements  relying  upon  the  deed. 

By  agreement,  an  abstract  of  title  was  offered  in  evidence 
in  place  of  the  records.  The  first  of  the  entries  on  this  abstract 
is  No.  3,  by  which  S.  T.  Caldwell  and  wife  convey  to  Edwin 
Manning,  by  quit  claim  deed,  the  N.  E.  of  the  S.  E.  of  10. 
This  deed  is  dated  May  18,  1865.  Item  1  on  said  abstract 
shows  a  grant  from  the  United  States  to  the  State  of  Iowa 
of  Section  10,  selected  as  saline  land,  but  does  not  show  any 
conveyance  from  the  state  to  anyone  until  the  patent  to  de- 
fendant in  this  case  which  has  been  before  referred  to,  and  no 
evidence  was  introduced  of  any  kind  showing  such  a  convey- 
ance, so  that  the  conveyance  by  Caldwell  and  wife  to  Manning 
was  by  a  stranger  to  the  title. 

It  is  conceded  that  the  acre  in  controversy  had  been  occu- 
pied for  school  purposes  since  1881.  It  is  conceded  by  the 
defendant  that  Captain  J.  A.  T.  Hull  was  a  resident  of  Davis 
County,  Iowa,  during  the  70 's,  and  from  1879  to  1885  he 
was  secretary  of  state,  and  that  during  his  incumbency  of 
that  office,  and  prior  thereto,  he  knew  of  the  existence  of  the 
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schoolhoufie  in  controversy  at  its  present  location,  and  that 
prior  to  1881  the  log  schoolhouse  was  located  on  the  same 
forty,  but  not  on  the  acre  in  controversy. 

A  further  concession  was  that  B.  F.  Carroll  was  bom 
in  Salt  Creek  Township,  Davis  County,  and  taught  school  in 
the  schoolhouse  in  controversy  some  time  in  the  80 's,  and  that 
in  1902  he  was  elected  auditor  of  the  state  of  Iowa,  and  was 
acquainted  with  the  schoolhouse  and  its  location  prior  to  his 
election,  and  during  his  six  years*  incumbency  in  office  as 
auditor  and  four  years  as  governor  of  the  state,  to  January, 
1913,  he  knew  of  the  existence  of  this  schoolhouse  and  its 
location  ever  since  it  was  built,  in  1881. 

It  was  shown  that  the  plaintiff  had  existed  as  a  school 
corporation  since  1846,  and  that  each  year  school  was  con- 
ducted there  by  taxes  raised  on  the  property  in  the  district 
and  from  apportionment  each  year  from  the  state  school  fund, 
and  that  during  each  of  said  years  to  the  present  time  there 
have  been  school  children  of  school  age  to  attend  and  who  did 
attend  said  school.  Prom  1865  to  1884,  the  forty  acres  were 
assessed  to  Edwin  Manning,  who  paid  the  taxes;  from  1885 
to  1898,  thirty-nine  acres  of  said  forty  acres  were  assessed 
to  him.  There  is  evidence  of  the  directors  and  others  that 
they  never  heard  that  the  acre  in  controversy  was  ever  claimed 
by. the  state',  and  that  defendant  lived  in  the  neighborhood 
for  years  and  knew  of  the  schoolhouse  and  that  school  was 
being  carried  on  in  the  building  on  the  acre  in  question,  and 
that  he  knew  the  circumstances  of  the  building  of  the  school- 
house  before  he  bought  the  land  of  the  state.  The  first  school- 
house  was  situated  (me-fourth  of  a  mile  north  of  the  present 
one,  but  on  the  same  forty  acres. 

Defendant  offered  in  evidence  the  different  acts  of  Con- 
gress, acts  of  the  general  assembly,  reports  of  the  land  office 
and  other  documents  in  regard  to  the  saline  land  grant  cov- 
ering the  land  in  question. 

By  its  decree,  the  court  found  the  ownership  and  occu- 
pancy of  the  two  school  sites  in  accordance  with  the  facts 
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before  recited,  and  that  the  defendant  is  the  owner  of  said 
one-acre  tract  in  the  southeast  comer  of  said  forty  acres  by 
patent,  as  recited  in  the  evidence,  and,  further,  that  prior  to 
September  3,  1912,  the  state  was  the  owner  of  said  tract  of 
land,  and  that  neither  the  defendant  nor  the  state,  his  grantor, 
have  by  their  acts,  conduct  or  omissions  become  estopped  from 
asserting  their  title  in  and  to  said  acre  as  against  the  plain- 
tiff, and  that  defendant  is  entitled  to  have  his  title  quieted, 
and  that  plaintiff's  x)etition  should  be  dismissed. 

Appellee  cites  Park  Commissioners  v.  Taylor,  133  Iowa 
453 ;  Carr  v.  Moore,  119  Iowa  152, 159 ;  C.  R.  I.  <fe  P.  R,  R.  Co. 
V.  Council  Bluffs,  109  Iowa  425,  and  other  cases,  on  the  point 
that  there  can  be  no  adverse  possession,  and  that  the  statute 
of  limitations  does  not  run  as  against  the  state;  and  Cedar 
Rapids  V.  Young,  119  Iowa  552,  holding  that  the  levy  and 
collection  of  taxes  on  property  will  not  estop  a  city  from  as- 
serting title  to  the  property  for  the  public. 

It  is  said  by  appellant  that  the  question  as  to  whether 
estoppel  ever  operates  against  the  state  has  never  been  before 
this  court  for  determination.  But  they  say  that  the  doctrine 
of  estoppel  has  been  applied  against  the  agencies  of  the  state, 
such  as  counties  and  cities,  as  weU  as  against  persons,  citing 
BuUis  V.  Noble,  36  Iowa  618 ;  Foster  v.  Bigelow,  24  Iowa  379 ; 
Schafer  v.  Wilson,  113  Iowa  475 ;  Iowa  R.  R.  Co.  v,  Fehring, 
126  Iowa  1 ;  Sioua  City  v.  R.  R.  Co.  129  Iowa  694 ;  Simploi 
V.  Dvhuque,  49  Iowa  630 ;  Audubon  Co,  v.  Am.  Emigrant  Co,, 
40  Iowa  460;  Adams  Co.  v.  R.  R.  Co.,  39  Iowa  507.  They 
also  claim  that  the  doctrine  of  estoppel  is  applied  against 
states  in  their  dealings  with  individuals,  citing  State  v.  MiUc, 
11  Fed.  389 ;  U.  8.  v.  Stinson,  125  Fed.  907 ;  Swnplot  v.  R.  R. 
Co.,  16  Fed.  350;  State  v.  School  District,  88  N.  W.  (Minn.) 
751. 

For  appellee,  it  is  contended  that,  in  order  to  constitute 
an  equitable  estoppel,  there  must  exist  a  false  representation 
or  concealment  of  material  facts ;  it  must  have  been  made  with 
knowledge,  actual  or  constructive,  of  the  facts;  the  party  to 
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whom  it  was  made  must  have  been  without  knowledge  or  the 
means  of  knowledge  of  the  real  facts;  it  must  have  been  made 
with  the  intention  that  it  should  be  acted  upon ;  and  the  party 
to  whom  it  was  made  must  have  relied  on  and  acted  upon  it 
to  his  prejudice;  citing  16  Cyc.  726;  Bigelow,  Estoppel  569. 
That  in  cases  of  estoppel  which  afiFect  the  title  to  land,  it  has 
been  laid  down  as  a  general  proposition  that  the  estoppel  must 
possess  an  element  of  fraud;  that  in  order  to  establish  an 
equitable  estoppel  against  one  asserting  his  title  to  real  prop- 
erty, the  party  attempting  to  raise  it  must  show  actual  fraud- 
ulent representation  or  concealment,  or  such  negligence  as 
would  amount  to  fraud  in  law,  and  that  the  party  setting  up 
such  estoppel  was  actually  misled  thereby,  to  his  injury ;  that 
fraud  or  bad  faith  is  a  necessary  ingredient  of  estoppel  based 
upon  misrepresentation  by  passivity.  Dye  v,  Crary,  9  L.  R. 
A.  (N.  S.)  1136;  16  Cyc.  728-730. 

It  is  also  contended  that  when  the  foundation  of  the 
estoppel  is  silence  and  omission  to  give  notice  of  one's  rights, 
the  party  relying  upon  the  same  must  in  fact  have  had  means 
of  ascertaining  the  true  state  of  the  title  by  reference  to  the 
public  records.  Thor  v.  Olesan,  125  111.  365.  That  a  public 
record  is  an  available  means  of  information  as  to  questions 
of  title,  and  one  who  does  not  take  advantage  of  it  cannot 
claim  an  estoppel  against  one  who  merely  fails  to  furnish 
such  information.  Jones  v.  Brcmdt,  59  Iowa  332;  Bradley 
V,  Oelkinson,  57  Iowa  300.  Estoppel  by  misrepresentation 
is  a  form  of  estoppel.  16  Cyc.  671,  722.  As  stated  in  2 
Pomeroy's  Equity  Jurisprudence  (3rd  Ed.)  Sec.  803: 

''There  is  a  theory  which  makes  the  essence  of  equitable 
estoppel  to  consist  of  fraud.  In  accordance  with  this  view, 
the  language  used  by  some  courts  in  defining  and  describing 
the  general  doctrine  has  been  so  sweeping  and  positive  that, 
taken  literally,  it  does  not  admit  the  possibility  of  such  an 
estoppel  unless  the  party  has  been  guilty  of  actual  inten- 
tional fraud  in  law;  and  thus  the  whole  doctrine  is  repre- 
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sented  as  virtually  a  mere  instance  of  legal  fraud.  This  theory 
is  not  sustained  by  principle,  and  it  cannot  be  made  uni- 
versaL  ...  It  is  accurate,  therefore,  to  describe  equitable 
estoppel,  in  general  terms,  as  such  conduct  by  a  party  that 
it  would  be  fraudulent,  or  4  fraud  upon  the  rights  of  another, 
for  him  afterwards  to  repudiate  and  to  set  up  claims  incon- 
sistent with  it." 

Appellee  cites  Cedar  Rapids  Wider  Co.  v.  City  of  Cedar 
Bapids,  117  Iowa  250,  where  the  court  quoted  from  Reese  on 
Ultra  Vires,  to  the  effect  that  any  person  having  no  author- 
ity to  act  cannot,  by  his  conduct,  estop  others  not  responsible 
for  his  conduct.  Accordingly,  no  estoppel  can  ordinarily 
arise  from  the  act  of  a  municipal  officer  done  in  violation  or 
without  authority  of  law.  Also,  the  following  cases  to  the 
effect  that  the  state  and  a  party  claiming  under  the  state  could 
not  be  estopped  by  unauthorized  acts  of  city  officials :  Cedar 
Rapids  Water  Co,  v.  Cedar  Rapids,  supra;  McGillivray  v. 
Barton,  96  Iowa  629;  Taraldson  v.  Lime  Springs,  92  Iowa 
187;  Solberg  v.  Decorah,  41  Iowa  501;  OiU  v,  Appanoose  Co., 
68  Iowa  20. 

The  point  is  made  by  appellant  that  Captain  Hull  and 
Gk>vemor  Carroll  knew  that  a  public  school  was  being  con- 
ducted in  a  schoolhouse  situated  upon  the  forty-acre  tract 
under  consideration,  and  that  they  afterwards  became  state 
officers.  But  there  is  nothing  in  the  record  to  show  that 
these  men,  while  they  were  state  officers,  knew  anything  of 
the  condition  of  the  title  of  any  part  of  the  forty-acre  tract. 
The  appellant  entered  upon  this  property  without  the  con- 
sent of  the  state  or  its  officers,  and  the  record  does  not  show 
that  while  these  two  men  were  acting  as  state  officers  they 
knew  appellant  claimed  any  interest  in  the  one  acre  of  ground 
under  consideration. 

We  do  not  understand  appellant  to  now  claim  that  the 
statute  of  limitations  will  run  against  the  state.  In  fact,  a 
number  of  matters  pleaded  by  appellant  in  its  reply  are 


202  School  Dist.  v.  McClure.  [170  Iowa 

not  argued  or  now  relied  upon.  It  is  said  for  appellant  in 
argument  that  the  only  question  in  the  ease  is,  whether  an 
estoppel  may  in  any  ease  operate  against  the  state,  and 
whether,  under  the  facts  of  this  case,  there  is  an  estoppel. 
Without  now  determining  whether,  in  any  case  or  under  any 
state  of  facts,  there  may  not  be  an  estoppel  against  the  state, 
we  are  of  opinion  that,  under  the  evidence  in  this  case,  the 
showing  is  not  sufficient  to  work  an  estoppel,  even  though 
the  doctrine  can  be  applied  to  the  state.  The  plaintiff  merely 
occupied  a  part  of  this  forty  acres  conveyed  by  the  state  to 
the  defendant.  The  land  used  as  the  first  site  was  without  any 
right,  and  the  second  was  under  a  deed  from  a  person  having 
no  title.  The  title  was  all  the  time  in  the  state,  under  a  grant 
from  the  Federal  Government,  until  it  issued  a  patent  to  the 
defendant  in  1912.  The  state,  according  to  plaintiff's  own 
theory,  merely  remained  passive.  No  fraud  or  misleading 
statement  is  shown  by  the  state  or  its  officers.  There  is  noth- 
ing in  the  record  to  show  that  the  state  or  its  officers  intended 
or  expected  its  conduct  to  be  acted  upon  by  plaintiff  or  the 
public  generally,  nor  is  there  anything  to  show  that  the  silence 
of  the  state  was  relied  and  acted  upon  by  plaintiff  to  plain- 
tiff's prejudice.  The  evidence  shows  that  the  improvements 
were  made  on  the  one  acre  in  controversy  in  1881,  soon  after 
the  deed  to  it  from  ]\Ianning,  and  that  it  relied  on  the  deed. 
It  certainly  cannot  be  now  claimed  by  appellant  that  the 
after  silence  of  the  state  induced  the  building  of  the  school- 
house,  or  that  appellant  relied  upon  such  silence  or  in  any 
manner  changed  its  position  by  reason  of  the  passivity  of 
the  state.  Plaintiff  simply  occupied  the  land  and  made  the 
improvements  thereon  without  right  as  against  the  state.  At 
no  time  was  the  state,  nor  were  its  officers,  placed  in  a  position 
by  which  it  was  required  to  speak  or  assert  its  claim.  Under 
such  circumstances,  appellant  acquired  no  right  or  title  as 
against  the  state  or  the  defendant,  its  grantee,  and  the  mere 
silence  of  the  state  and  its  officers  would  not  constitute  a 
fraud  on  its  part,  nor  would  it  be  a  fraud  upon  the  appellant 
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for  the  state  or  its  grantee  to  now  assert  its  rights  to  the 
entire  forty  acres  conveyed  by  tha  state  to  the  defendant. 
It  is  said  by  appellant  that  the  defendant,  McClure,  knew 
the  schoolhonse  was  located  on  the  present  site  before  he  ob- 
tained his  patent  from  the  state,  and  that  the  possession  by 
appellant  was  notice  to  defendant  of  the  appellant's  rights. 
But  we  have  shown  that  appellant  had  no  rights  as  against 
the  defendant  or  his  grantor,  the  state.  Possibly  the  deed 
from  Manning  to  the  school  district  in  1881  would  be  color 
of  title  as  between  individuals,  and  a  basis  for  adverse  poB- 
session,  but  we  have  already  stated  that  appellant  does  not 
rely  upon  adverse  possession. 

We  conclude  that  the  decree  of  the  district  court  was 
right,  and  it  is,  therefore, — Affirmed. 

Deemer,  C.  J.,  Evans,  Ladd  and  Weaver,  JJ.,  concur. 


Wm.  Tackaberry  Company,  Appellant,  v.  Simmons  Ware- 
house Company  et  al.,  Appellees. 

NEOUOEKOE:     Act  of  Ood— TTiipreoedented  Floods.    An  nnprece- 

1  dented  flood  may  constitute  an  ''act  of  God''  as  that  term  ia 

need  in  law.    Evidence  reviewed  and  held  to  show  that  the  flood 

in  question  was,  as  a  matter  of  law,  unprecedented  and  therefore 

an  act  of  God. 

I 

WATEB8  AND  WATESGOUBSE8:    Bridges — Oonstnictioii— Doty  of 

2  AathoiltieB  to  Anticiiiate  Floods — ^NagUgence.  The  unreasonable 
is  never  required;  for  instance,  a  city,  in  the  construction  of  its 
bridges,  is  not  required  to  anticipate  and  provide  for  unprece- 
dented floods  and  debris  carried  thereby,  which  could  not  reasona- 
bly have  been  foreseen. 

PRINCIPLE  APPLIED:  Action  against  a  city  and  another 
defendant  on  the  claim  that  a  bridge  constructed  by  the  city  and 
a  conduit  in  connection  therewith  were  negligently  constructed 
and  a  nuisance,  in  that  it  was  inadequate  in  size  and  thereby 
caused  an  overflow  with  consequent  damage  to  plaintiff.  The 
evidence  traced  the  flood  conditions  of  the  region  through  a 
period  of  some  fifty  years,  and  revealed  the  fact  that  at  no  prior 
time  had  the  region  been  visited  by  a  flood  of  as  great  magnitude 
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as  the  one  in  question.  The  bridge  in  question  had  been  con- 
structed much  larger  than  appeared  necessary  and  proved  sufficient 
to  care  for  all  floods  pf>ior  to  the  one  in  question.  There  was 
evidence  that  the  bridge  and  conduit,  as  constructed,  carried  a 
greater  volume  of  water  than  would  have  been  carried  along  the 
natural  condition  of  the  banks.  Held,  the  evidence  showed  that 
the  flood  was  unprecedented,  and  that  the  city  was  not  negligent 
in  not  providing  for  it. 

KEQLiaEKOE:    Act  of  GK>d— Ooncnxring  Negligence.    Negligence  of 

3  man  may  so  intermingle  with  an  act  of  God  as  to  fix  responsibility 
for  damages  when  but  for  such  negligence  the  plea  and  proof  of 
an  act  of  God  would  be  a  complete  defense,  but  such  negligence 
must  be  proximate;  that  is,  it  must  appear  that  the  injury  would 
not  have  happened  but  for  such  negligence.  Eeld,  the  principle 
had  no  application  because  negligence  was  not  shown. 

MUNICIPAL  COBPOBATION8:    Seasonable  Oare— Duty  to  Exercise 

4  — Oood  Faith  Beliance  on  Expert  Advice— Bridges.  A  city  must 
exercise  reasonable  care  in  building  its  bridges;  in  other  words, 
it  must  avoid  negligence.  It  is  not  required,  however,  to  secure 
the  impossible,  i.  e.,  absolute  perfection  of  human  wisdom  in  its 
servants  and  agents;  therefore,  if,  in  the  building  of  a  bridge, 

^  it  secures  the  services  of  a  competent  and  skilled  engineer,  and 
in  good  faith  adopts  his  plans  and  builds  accordingly,  it  performs 
its  full  duty  to  exercise  reasonable  care  and  is  not  liable  for 
resulting  damage,  until  time  and  experience  have  given  it  notice 
that  the  bridge  is  in  fact  insufficient.  So  held  in  case  of  a  bridge 
which  had,  prior  to  the  flood  in  question,  proven  of  sufficient 
capacity  to  care  for  all  waters. 

MUNICIPAL  C0BP0BATI0N8:    Adopting  Plans  of  Engineer— Vaxi- 

5  ation  Therefrom — ^Effect.  A  city  adopting  in  good  faith  the  plans 
for  a  bridge  drawn  by  a  competent  engineer  is  not  deprived  of 
the  protection  which  the  law  extends  to  such  commendable  care 
by  the  fact  that  in  building  the  bridge  certain  modifications  or 
additions  are  made  which  in  no  wise  contributed  to  the  injury 
of  which  complaint  is  made. 

PRINCIPLE  APPLIED:  A  city  built  a  bridge  under  plans 
drawn  by  'a  competent  engineer.  In  the  actual  building,  a  con* 
Crete  slab  was  substituted  in  place  of  a  former  sidewalk  for 
foot  passengers  and  certain  steel  girders  were  installed  which 
were  not  in  the  plans.  The  girders  did  decrease  the  opening 
under  the  bridge.  A  flood,  the  largest  known  in  some  fifty 
years,  proved  too  great  for  the  capacity  of  the  bridge  and  over- 
flowed the  surrounding  street  and  flooded  plaintiff's  property. 
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Up  to  this  time,  the  bridge  had  eared  for  all  floods.  Had  the 
girders  not  been  installed,  the  overflow  would,  nevertheless,  have 
occurred.    Held,  the  citj  was  not  liable. 

Appeal  from  Woodbury  District  Court. — Hon.  John  F. 

Oliveb^  Judge. 

Monday,  May  10,  1915. 

Action  for  damages  for  flooding  the  basement  of  plain- 
tiff's business  room  and  the  destruction  of  merchandise  by 
water  alleged  to  have  been  diverted  from  Perry  Creek  by 
obstructions  which  were  alleged  to  have  been  placed  therein 
by  the  defendants.  It  was  also  asked  that  the  nuisance  thus 
maintained  be  abated.  The  cause  was  tried  to  a  jury.  At 
the  close  of  plaintiff's  evidence,  the  court  sustidned  a  motion 
to  direct  a  verdict  for  the  city.  The  motion  was  based  upon 
numerous  grounds,  one,  and  perhaps  the  chief,  of  which  was 
upon  the  claim  of  the  defendant  city  that  the  bridge  was  con- 
structed by  it  in  its  governmental  capacity,  from  plans  drawn 
by  a  competent  engineer  and  adopted  by  the  city.  At  the 
close  of  all  the  testimony,  the  court  sustained  a  motion  to 
direct  a  verdict  for  the  other  defendant.  This  motion  was 
on  numerous  grounds.  But  it  seems  to  be  conceded  that  the 
chief  ground  of  the  ruling  was  the  claim  that  the  storm  and 
flood  was  such  an  unprecedented  one  as  to  constitute  an  act 
of  Qod.    Plaintiff  appeals. — Affirmed, 

M.  L.  Sears  and  Edwin  J.  Stason,  for  appellant. 

F.  L.  Ferris  and  Leuns  8.  HasUmi,  for  appellee,  Simmons 
Warehouse  Company. 

A.  C.  Strong,  F,  E.  QUI,  Sam  Page  and  Schmidt  &  Pike, 
for  appellee.  City  of  Sioux  City. 

Preston,  J. — The  case  has  been  here  before,  154  Iowa 
358.  As  originally  brought,  the  suit  was  against  eighteen 
other  defendants.    The  former  appeal  was  from  a  ruling  sus- 
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taining  motions  by  defendants  to  separate  on  the  ground  that 
the  allegations  of  the  petition  did  not  show  a  joint  liability. 
That  motion  was  sustained  by  the  district  court  and  afiSrmed 
in  this  court.  In  a  supplemental  opinion  on  the  former  appeal, 
it  was  suggested  that,  if  plaintiff  should  choose  to  confine  its 
petition  against  the  two  present  defendants  to  an  alleged 
cause  of  action  wholly  joint,  and  to  eliminate  therefrom  all 
allegations  upon  which  several  liability  can  be  predicated, 
it  might  be  done.  On  the  case  being  remanded,  plaintiff  filed 
a  substituted  petition  as  against  the  two  present  defendants, 
by  which  it  sought  to  charge  a  joint  liability.  When  the  case 
came  on  for  trial  again,  these  defendants  again  filed  motions 
to  separate,  which  were  overruled.  The  substituted  petition, 
as  did  the  original  petition,  charged  that  the  defendants  were 
maintaining  a  nuisance  by  obstructing  the  creek,  and  also 
charged  them  with  negligence.  A  somewhat  extended  abstract 
of  the  allegations  of  the  original  petition  is  set  out  in  the 
opinion  on  the  prior  appeal,  and  we  shall  endeavor  not  to 
repeat  what  is  there  set  out,  but  simply  refer  to  the  former 
opinion.  As  to  the  alleged  joint  liability  of  the  defendants, 
the  substituted  petition  alleges,  substantially,  that  the  defend- 
ant city  was  wilfully,  carelessly,  negligently  and  improperly 
maintaining,  in  conjunction  with  and  as  a  part  of  a  single 
and  continuing  structure  with  the  structure  of  its  co-defend- 
ant hereinafter  described,  a  large  iron  bridge  in  and  across 
said  creek,  in  such  a  manner  as  to  materially  lessen  the  capac- 
ity of  said  stream  and  to  prevent  the  water  thereof  from 
flowing  in  its  usual  channel  into  the  Missouri  River;  and,  in 
connection  with  said  bridge,  the  said  defendant  was  similarly 
maintaining  a  closed  apron  to  the  south  of  the  bridge  and 
closely  joined  with  it,  in  such  manner  as  to  prevent  over- 
flow water  from  the  creek  from  returning  to  the  channel 
thereof.  Similar  allegations  are  made  as  to  the  defendant, 
Simmons  Warehouse  Company,  in  regard  to  a  cement  conduit. 
The  defendants  filed  separate  answers,  denying  the  allega- 
tions of  the  petition,  admitting  the  existence  of  their  struc- 
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tores,  alleging  tiiat  eacb  straetDre  Traa  erected  and  maintained 
independent  of  the  other,  and  setting  up  other  defenses  which 
will  be  referred  to  in  the  course  of  the  opinion. 

The  case  is  now  here  for  review  upon  the  testimony  intro- 
duced.    The  determination  of  the  case  turns  largely  on  the 


H- 


-^«>7*ife^  I 


question  whether,  under  the  undisputed  evidence,  the  flood 
which  caused  the  damage  to  plaintiff,  and  which  occurred 
July  10,  1909,  was  an  unprecedented  one.  Though  the  testi- 
mony on  this  branch  of  the  case  had  not  been  introduced, 
except  as  it  was  brought  out  in  plaintiff's  case  in  chief,  at 
the  time  the  court  sustained  the  motion  of  the  defendant  city 
for  a  verdict,  it  was  one  of  the  defenses  of  the  city  that  the 
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flood  was  unprecedented,  and  that  defense  is  common  to  both 
defendants. 

It  would  not  be  practicable  to  attempt  even  to  set  out 
any  considerable  part  of  the  testimony  within  the  proper 
len^h  of  an  opinion.  We  are  abundantly  satisfied  from  a 
reading  of  the  entire  record  and  the  elaborate  and  carefully 
prepared  arguments  of  counsel  tiiat  it  was  such  a  flood  as  is 
contended  for  by  defendants. 

A  large  plat  was  introduced  in  evidence,  showing  the 
meanderings  of  the  creek  within  the  city  limits  and  the  dif- 
ferent streets  over  which  the  water  came  from  the  north. 
We  here  set  out  a  part  of  this  plat,  showing  the  immediate 
situation  of  plaintiff's  property,  the  bridge  in  question  at 
Fourth  Street  and  West  Third  Street,  the  property  and 
conduit  of  the  Simmons  Company  and  the  creek  at  this  x>oint, 
the  pile  bridges  of  the  Milwaukee  Railway  and  the  bridge 
of  the  Sioux  City  Service  Company  just  below  the  conduit 
in  question.  These  pile  bridges  are  referred  to  by  scHne'  of 
the  witnesses  as  forming  a  letter  Y. 

There  are  other  bridges  of  other  companies  and  of  the 
defendant  crossing  this  creek  above  Fourth  Street,  and  three 
railway  bridges  below.  The  railway  embankment  south  of 
plaintiff's  property  is  about  two  feet  high.  The  creek  has 
numerous  bends  within  the  city.  Commencing  at  West  Ninth 
and  Fourteenth  Streets,  the  creek  runs  east  for  about  a  block, 
then  southeast,  then  south  about  half  a  block,  then  southwest, 
then  southeast,  then  sharply  to  the  southwest,  or  nearly  weist, 
then  turns  in  a  large  'bend  and  runs  northeast  to  a  point 
between  Eleventh  and  Twelfth  Streets,  then  nearly  south, 
then  southeast,  then  south,  and  at  Ninth  Street  nearly  west, 
turning  in  a  bend  to  the  east  again,  crossing  Pearl  Street,  on 
which  plaintiff's  property  is  situated,  between  Eighth  and 
Ninth  Streets,  then  southwest  again,  crossing  Pearl  Street 
and  running  then  southwest  about  four  blocks.  This  bend 
extends  west  of  Water  Street  about  a  block  and  a  half,  then 
runs  southeast,  then  south  to  the  bend  shown  in  the  plat. 
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Plaintiff's  property  is  at  the  lowest  point.  The  ground  slopes 
towards  the  creek  for  a  little  distance  back.  The  properties 
of  plaintiff  and  the  defendant  Warehouse  Company  are  in 
the  business  district.  Some  of  the  buildings  above  Fourth 
Street  are  built  on  the  edge  of  the  creek. 

A  map  was  introduced  in  evidence,  showing  the  drainage 
area  of  this  creek.  It  shows  72  square  miles;  length  24 
miles;  length  of  channel  37  miles;  average  fall  4.5  feet  per 
mile.  Other  plats  were  introduced  in  evidence,  showing  the 
construction  of  the  bridge  and  conduit  in  question,  also  a 
large  number  of  photographs  showing  the  destruction  caused 
by  this  flood  and  the  general  situation. 

1.  Taking  up  now  the  question  of  fact  as  to  whether 
there  was  an  unprecedented  flood  on  July  10,  1909,  and  with- 
out going  too  much  into  detail,  we  shall  attempt  to  describe 
1.  nswliobwcb:      ^  *  general  way  the  conditions  as  they  ex- 
nnprecedented     ^®^®^-    ^^  ^^  Substantially  conceded  by  counsel 
floods.  £^j,  plaintiff  that  the  rainfall  was  unprece- 

dented above  the  city,  for  they  say  in  argument  that  it  is  not 
claimed  that  there  was  not  an  unusual  and  extraordinary, 
if  not  an  unprecedented,  rainfall  in  the  Perry  Creek  valley 
ten  or  fifteen  miles  from  Sioux  City,  neither  is  it  claimed 
that  there  was  not,  at  the  source  of  the  creek,  and  in  the 
farming  section  through  which  the  creek  flowed  in  its  upper 
reaches,  an  unprecedented  volume  of  water,  nor  that  at  some 
points  within  the  city  limits  there  was  not  an  unprecedented 
amount  of  flood  water  accumulated  in  parts  of  the  creek 
valley,  although  the  evidence  does  not  show  that  there  was 
any  rainfall  within  the  city  limits.  But  they  contend  that 
the  defendants  failed  to  show,  by  that  weight  of  evidence  that 
warranted  the  court  in  directing  a  verdict  for  them,  that  the 
overflow  of  the  creek  between  Sixth  Street  and  the  Fourth 
Street  bridge  was  due  to  an  unprecedented  amount  of  water 
or  rainfall  which  at  any  time  reached  that  locality,  and  that 
it  was  the  overflow  there  that  caused  the  damage.  They  con- 
tend that  the  overflow  was  not  due  to  an  unprecedented  vol- 

VOL.  1701a.— 14 
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ume  of  water  at  that  point,  but  was  due  wholly  to  the  ob- 
struction placed  and  maintained  in  the  creek  channel  by  the 
defendants;  also,  that  the  flood  waters  from  the  north,  by 
spreading  out  in  the  low  lands  and  being  held  back  by  trees 
and  vegetation,  bridges  and  other  obstructions,  reached  and 
were  able  to  reach  the  neighborhood  of  the  defendants'  ob- 
structions only  in  such  volume  as,  if  the  channel  had  been 
unobstructed  by  the  defendants'  structures,  would  have  passed 
to  the  Missouri  River,  with  only  the  overflow,  if  any,  into 
the  streets  and  alleys  of  such  quantity  of  water  as  is  often 
found  therein  after  a  heavy  rain,  and  which  would  have  been 
taken  care  of  by  gutters  and  catch  basins,  without  material 
damage  to  anyone. 

With  these  contentions  of  plaintiff  we  are  unable  to 
agree.  It  is  shown  by  undisputed  evidence  that  a  large  amount 
of  water  fell  in  a  short  time  and  over  a  limited  area.  A  large 
number  of  witnesses  were  introduced  on  this  point  by  defend- 
ant, Simmons  Warehouse'  Company,  as  to  flood  conditions 
both  north  of  the  city  for  some  miles  and  within  the  city  and 
south  to  the  Missouri  River,  at  the  time  in  question,  and  as 
to  prior  high  waters  for  forty-seven  or  forty-eight  years. 
Plaintiff  introduced  no  witnesses  in  rebuttal  of  this  evidence. 
There  is  testimony  as  to  high  water  in  1858,  and  another  about 
1869.  But  substantially  all  the  witnesses  are  agreed  that  the 
high  water  of  the  year  1908  was,  up  to  that  time,  the  highest 
water  along  this  creek  ever  known.  One  witness,  an  old  resi- 
dent, describes  the  bridge  on  his  farm  and  says  that  the  bot- 
tom of  the  stringers  of  the  bridge  is  one  foot  above  any  prior 
high  water  mark.  The  stringers  are  twelve  inches  and  the 
railing  three  feet  high.  In  the  flood  of  1909,  the  water  was 
three  feet  above  that  and  was  a  mile  wide.  Prior  to  that, 
the  water  never  got  to  the  floor  of  the  bridge.  Prior  to  1908, 
he  had  never  seen  this  creek  out  of  its  banks  along  where 
he'  lived. 

Another  witness  says  that  the  flood  of  1908  could  not  be 
compared  with  the  flood  of  1909.     He  had  never  seen  the 
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debris  as  high  by  flood  waters  as  it  was  in  the  flood  of  1909. 
Another  witness  who  had  lived  on  this  creek  for  thirty 
years  describes  his  granary,  eighteen  by  twenty-four  feet, 
which  was  situated  on  the  highest  ground,  twenty  or  twenty- 
five  rods  from  Perry  Creek,  which  was  filled  with  grain,  and 
carried  by  the  flood  of  1909  down  stream  more  than  a  quarter 
of  a  mile  across  the  fields.  A  photograph  of  this  granary 
and  th^  place  where  it  lodged  was  introduced  in  evidence, 
and  the  witness  says: 

**  Exhibit  17  is  my  granary,  and  Exhibit  18  shows  the 
tree  where  we  got  the  granary.  From  my  place  down  to 
where  the  building  was  found  is  half  a  mile  of  what  is  gen- 
erally bottom ;  the  whole  thing  was  a  sea  of  water.  The  water 
was  four  or  five  feet  deeper  than  I  ever  saw  it  before," 

Another  witness  testifies  that  the  highest  flood  since  1879 
was  that  of  1908,  and  the  1909  flood  at  his  place  was  six  or 
seven  feet  higher  than  that  in  1908.    He  says : 

"Along  between  eight  and  nine  o'clock  the  flood  came 
out  of  the  north,  and  I  did  not  know  it  was  raining.  It  did 
not  rain  at  my  place;  it  raised  fast;  I  started  to  wade  out 
and  it  rose  in  ten  or  fifteen  minutes  from  my  knees  to  my 
chin.  There  were  no  trees  around  there  that  would  stop 
any  water," 

Another  witness  who  had  lived  on  the  creek  for  thirty- 
threef  years  says: 

"The  largest  flood  I  ever  saw  in  Perry  Creek  was  the 
one  in  1909.  My  buildings  were  set  about  forty  rods  from 
Perry  Creek;  the  flood  of  1909  floated  my  cow  bam  and  hog 
houses  out  and  took  away  all  my  stock  yards,  cleaned  it  off 
as  clean  as  a  floor ;  no  flood  was  ever  up  to  my  yards  before. 
I  measured  the  trees  on  the  bank  of  the  creek  to  where  the 
mud  and  stuff  would  lodge  and  there  was  sixteen  feet  of 
water;  I  have  never  seen  it  over  two  or  three  feet  before." 
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Other  witnesses  testify  as  to  conditions  above  the  city. 
A  resident  of  the  city  for  thirty-nine  years,  describing  the 
condition  of  the  water  in  the  city,  says: 

''The  largest  amount  of  flood  water  I  have  ever  seen 
come  down  Perry  Creek  was  the  rain  of  1909 ;  the  next  highest 
was  in  1908.  There  was  no  comparison  between  these  floods 
where  I  lived  in  Sioux  City.  The  one  of  1908  did  not  run 
past  me  at  all,  and  the  one  of  1909  the  water  was  like  a  river. 
I  never  saw  the  creek  out  of  its  banks  before  1908.  The  flood 
of  1908  came  within  two  feet,  or  such  a  matter,  of  the  girders 
of  that  bridge  at  Fourth  and  West  Third  Streets,  but  the 
1909  flood  went  right  over  the  top  of  it." 

Another  resident  of  the  city  for  twenty-one  years  says: 

''The  flood  of  1909  was  a  great  deal  larger  than  that  of 
1908.  The  flood  of  1908  came  within  half  a  block  of  the  pump- 
ing station  and  the  flood  of  1909  extended  beyond  the  station 
to  half  a  block  farther  south.  I  saw  people  out  in  it  waist 
deep  around  the  comer  of  West  Sixth  and  Main  Streets; 
there  was  a  strong  current.'' 

Another  witness,  living  on  Twelfth  Street  for  twenty- 
four  years,  says: 

"The  greatest  amount  of  flood  water  I  ever  saw  come 
down  Perry  Creek  was  in  1909.  The  next  greatest  was  the 
year  before.  In  1909  it  was  about  twenty-two  or  twenty-three 
inches  higher  than  in  1908." 

Another  witness,  living  on  Omaha  Street  some  ten  or 
twelve  blocks  northwest  of  the  bridge  and  conduit  in  question, 
says  he  made  a  notation  of  highest  point  of  the  water  in  1908, 
and  when  the  water  was  the  highest  in  1909  he  measured 
it  and  found  a  difference  at  that  place  of  twenty-seven  inches ; 
that  is,  the  flood  of  1909  was  twenty-seven  inches  higher  than 
the  flood  of  1908,  and  he  testifies  that  the  flood  of  1908  was 
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greater  than  anything  he  had  ever  seen  before ;  that  at  the  fire 
house  on  West  Seventh  Street  the  water  was  four  and  one-half 
feet  deep,  and  in  1908  it  was  a  little  over  his  ankle&  at  that 
point. 

Another  witness,  who  had  lived  in  Sioux  City  for  thirty- 
nine  years^  and  who  lived  on  Water  Street  about  two  blocks 
north  of  the  bridge  and  conduit  in  question,  and  whose  place 
of  business  was  at  Fourth  and  Water  Streets,  says: 

''There  was  a  lot  of  water  came  out  of  Sixth  and  Lynch 
Streets  on  Water  Street;  the  current  was  very  rapid;  never 
saw  water  flow  down  Water  Street  before  the  flood  of  1909 ; 
never  saw  it  out  of  the  banks  between  Fifth  and  Fourth 
Streets  before.  During  the  flood  of  1908  I  observed  the 
water  passing  under  the  Fourth  and  West  Third  Street  bridge. 
It  went  through  very  easily ;  there  was  no  damming  or  holding 
back." 

Other  witnesses  describe  the  water  coming  from  the 
northwestern  part  of  the  city  in  a  southeasterly  direction, 
and  state  that  it  went  across  the  creek  north  of  Fourth  Street. 

Another  witness,  who  has  lived  near  Perry  Creek  for 
forty-five  years,  says: 

"The  flood  of  July  10,  1909,  was  the  biggest  flood  I  ever 
saw.  The  bridge  and  conduit  in  the  flood  of  1908  took  care 
of  the  water  that  came  down  Perry  Creek." 

Other  witnesses  give  like  testimony.  Witness  Skeels,  who 
was  formerly  assistant  city  engineer,  was  a  witness  for  plain- 
tiff. It  was  stipulated  that  he  was  an  experienced  and  cap- 
able engineer.    He  testifies: 

**  Since  the  flood  of  1909  I  have  made  a  survey,  with  a 
view  of  ascertaining  the  extent  of  flood  waters  at  various 
points  on  Perry  Creek.  The  point  nearest  to  the  source  of 
the  stream  at  which  I  made  a  cross  section  is  about  fifteen 
miles  north  of  the  city.    Exhibit  28  shows  the  length  of  that 
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croBS  section  to  be  800  feet.  The  superficial  area  of  the  cross 
section  of  the  flood  at  that  place  was  2,960  feet ;  in  that  cross 
section  the  little  cup  which  appears  in  the  left  of  the  picture 
representa  the  channel  of  the  creek.  The  width  of  the  creek 
at  that  point  from  high  bank  to  high  bank  was  practically 
100  feet  The  area  of  the  capacity  of  the  channel  of  the 
creek  at  that  point  is  between  four  and  five  hundred  feet, 
or  about  one-sixth.  From  the  examination  of  Exhibit  28,  a 
channel  would  be  required  to  carry  these  flood  waters,  without 
overflow  of  the  creek,  in  1909,  at  that  point,  approximately 
fifteen  feet  deep  and  two  hundred  feet  wide." 

He  testifies  as  to  other  cross  sections  north  of  the  city: 

"The  next  cross  section  I  made  was  on  Main  Street  at 
West  Sixth  and  another  at  Fifth  Street  just  west  of  Water 
Street;  the  width  of  the  flood  waters  there  was  1,800  feet; 
the  area  of  the  cross  section  of  the  flood  was  3,811  feet.  There 
is  also  a  comparative  cross  section  of  the  channel  on  the  south 
line  of  Fifth  Street;  the  width  shown  from  bank  to  bank  of 
Perry  Creek  at  that  point  is  thirty-four  feet ;  an  area  of  539 
feet  is  shown,  which  represents  the  utmost  carrying  capacity 
of  the  stream  at  that  point,  without  overflow.*' 

PlaintiflF's  witness  Ford  noticed  the  flood  in  1909  at  two 
o'clock  in  the  morning.    He  says: 

' '  The  water  at  half  past  two  was  out  of  the  banks  at  the 
Pearl  Street  bridge  where  the  land  was  low,  and  at  that  time 
there  was  a  lot  of  water  over  on  West  Seventh  Street." 

The  point  described  by  the  witness  is  about  flve  blocks 
north  of  plaintiflf's  property  and  on  the  same  street.  He 
says  further: 

"At  five  o'clock  I  first  noticed  the  water  coming  across 
up  on  Sixth  and  Park;  that  would  be  east  of  the  creek;  went 
to  the  Fourth  Street  bridge  about  six  o'clock.    As  soon  as  the 
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water  broke  across  Water  Street  I  went  directly  to  the  bridge 
to  see  what  was  wrong;  the  water  came  across  Water  Street 
between  five  and  six  o'clock;  the  first  water  that  came  <m 
Water  Street  came  off  of  Park  at  Sixth;  the  creek  could  not 
carry  it  and  it  flowed  down  Park  Street;  some  went  down 
Water.'' 

The  point  just  referred  to  is  two  blocks  north  and  a  little 
west  of  the  bridge  and  conduit  in  question.  Witness  con- 
tinues: 

''After  the  water  came  out  of  the  alley  about  150  feet 
north  of  the  Fourth  Street  bridge,  I  visited  the  bridge  as 
as  soon  as  it  broke  across,  at  that  time  the  Fourth  Street 
bridge  was  running  clear.  After  that  I  went  to  the  comer 
of  Third  and  Pierce,  Second  and  Pierce,  Third  and  Pearl, 
Second  and  Pearl,  Third  and  Water,  and  opened  up  the 
catch  basins.  It  might  have  been  six  o'clock  when  I  got  back. 
When  I  went  to  open  up  the  catch  basins  at  Third  and  Pierce 
the  water  was  about  eight  inches  deep.  At  Third  and  Doug- 
lass it  was  so  deep  that  I  couldn't  find  the  lift  to  the  man- 
hole." 

It  is  two  blocks  east  and  one  block  south  of  appellees' 
structures  to  Third  and  Douglass  Streets  and  three  blocks 
east  and  one  south  to  Third  and  Pierce  Streets.  According 
to  the  testimony  of  this  witness,  the  water  had  not  yet  flowed 
over  the  Fourth  Street  bridge,  because  he  had  testified  that 
at  that  time  the  Fourth  Street  bridge  was  running  clear.  The 
witness  further  continues: 


It 


After  getting  breakfast  I  got  back  to  the  Fourth  Street 
bridge  a  little  after  seven.  The  water  was  then  flowing  over 
the  top  of  the  Fourth  Street  bridge.  The  water  that  came 
out  on  to  Water  Street  between  Fifth  and  Sixth  divided  and 
most  of  it  went  down  to  Fourth  and  Water.  .  .  .  Not 
any  of  the  water  that  went  east  of  Park  Street  got  back  into 
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the  creek  unless  some  of  it  flowed  down  Water  Street.  The 
flood  waters  west  of  the  creek  came  down  in  the  direction  I 
have  described  and  went  back  into  the  Perry  north  of  the 
Sixth  Street  bridge.  The  creek  could  not  carry  it  all  at  the 
Sixth  Street  bridge.  The  Sixth  Street  bridge  got  choked 
up  with  stove  wood  and  all  kinds  of  rubbish,  and  that  is  why 
that  flood  came  over  this  way  instead  of  going  down  Perry 
Creek.  The  water  went  straight  across  on  account  of  the 
dam  at  the  bridge.  ...  I  think  the  flood  of  1909  was 
positively  the  largest  flood  we  have  had  since  I  have  had  any 
remembrance  of  the  city." 

It  is  contended  by  appellees:  "That  a  flood  of  un- 
precedented volume  was  precipitated  into  Perry  Creek  and 
came  down  into  the  city,  a  wall  of  water,  with  the  rush  of  a 
tidal  wave,  as  shown  by  the  testimony,  and  practically  un- 
diminished, as  shown  by  the  cross  section  of  the  water  works 
station  on  Main  Street,  which  is  but  a  few  city  blocks  above 
the  said  bridge  at  Sixth  and  West  Fourth  Streets. ' ' 

Between  the  latter  point  just  mentioned  and  the  city 
bridge  and  the  conduit  complained  of,  the  appellant  claims 
that  the  flood  was  not  unprecedented,  and  that,  if  the  banks 
had  been  unobstructed  and  open,  no  overflow  would  have  oc- 
curred. Without  again  setting  out  the  cross  section  areas 
at  these  points,  we  are  satisfied  from  the  record  that  the  creek, 
unobstructed,  could  not  have  carried  the  volume  of  water 
at  Fourth  Street.  It  seems  to  us,  under  the  evidence,  that 
at  no  point  between  the  place  where  the  storm  occurred  and 
the  outlet  of  the  Simmons  Warehouse  Company's  conduit 
was  the  bed  of  Perry  Creek  of  sufficient  capacity  to  carry 
the  flood  waters  precipitated  into  it.  And  it  seems  to  us 
quite  clear  that  the  structures  of  the  defendants  did  not 
cause  the  damage  to  plaintiff.  It  is  shown  without  dispute 
that  an  unusual  amount  of  debris  was  carried  down  the 
creek  and  that  it  lodged  against  the  piling  of  the  different 
bridges  above  and  below  the  bridge  and  conduit  complained 
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of.  The  witnesses  say  that  there  was  more  debris  than  they 
had  ever  seen  before.  The  bridge  and  conduit  complained 
of  carried  all  the  water  brought  to  them  until  debris  lodged 
in  and  against  them.  It  is  shown  that  an  entire  building 
lodged  against  the  bridge  and  a  part  of  the  roof  of  another 
building. 

A  witness  for  plaintifiF,  who  was  interested  in  the  prop- 
erty across  Water  Street  east  from  the  Simmons  Warehouse 
Company,  testified: 

''After  the  bridge  completely  choked  is  when  the  water 
rose  the  highest  there  until  they  opened  the  bridge  again. 
I  think  it  was  about  eight  o'clock,  between  seyen  and  eight, 
that  it  got  up  to  the  highest.  I  wouldn't  say  it  was  that 
building  that  blocked  the  upper  end  of  the  bridge,  but  it 
was  the  debris  that  practically  choked  the  bridge." 

Q.  "And  that  is  what  threw  the  water  out  in  the  largest 
quantities  in  and  about  where  you  are  interested  V 

''Plaintiff  objects  as  calling  for  a  conclusion  of  the  wit- 
ness, incompetent  and  immaterial." 

Court: "He  may  answer  whether  that  threw  the  water 
out." 

"Yes,  I  think  it  was  the  stoppage  of  the  channel  there." 

It  is  shown  that  they  attempted  to  open  up  the  bridge 
by  the  use  of  block  and  tackle  and  hauling  out  the  debris  with 
teams. 

It  is  not  contended  by  defendants  that  the  bridge  and 
conduit  would  have  carried  all  the  flood  waters  of  this  flood, 
for  their  utmost  carrying  capacity  and  the  utmost  carrying 
capacity  of  the  wide-open  banks  of  the  creek  would  not  have 
done  so. 

Perhaps  we  should  refer  to  the  testimony  of  the  witness 
who  was  city  engineer  at  the  time  the  bridge  and  conduit 
were  constructed,  although  it  has  a  bearing  on  a  point  to  be 
considered  later.  This  witness  testified  that  he  had  lived  in 
Sioux  City  for  forty-six  years,  and  during  all  that  period 
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had  good  opportunity  for  observing  Perry  Creek ;  that  before 
the  bridge  complained  of  was  built,  he  gathered  what  data 
he  could  as  to  prior  high  waters;  that  they  made  a  great 
many  inquiries  from  persons  that  had  lived  along  the  creek 
for  thirty  or  forty  years;  that  he  had  measured  the  volume 
of  high  waters  for  several  years  preceding  the  building  of 
the  bridge ;  that  he  thought  they  were  leaving  an  ample  open- 
ing; that  they  kept  measurements  of  all  high  water;  that 
the  plans  were  drawn  with  that  in  view  as  sufficient  to  carry 
all  known  flood  waters;  that  the  bridge  was  made  •^3i/^% 
larger  than  the  largest  amount  of  water  he  had  known  to  go 
down  the  creek  prior  to  that  time;  that  afterwards,  when 
the  conduit  of  the  defendant  Warehouse  Company  was  built, 
the  plans  were  submitted  to  him;  that  he  considered  them 
ample  to  carry  all  the  flood  waters  that  came  down  the  creek ; 
that  the  flood  of  1909  exceeded  all  floods  he  had  ever  known ; 
that  the  next  one  in  volume  was  that  of  1908,  but  that  the 
flood  of  1909  exceeded  the  other ;  that  at  the  time  of  the  flood 
of  1908  he  observed  the  water  passing  through  the  city's 
bridge  and  this  conduit,  and  that  the  water  passed  through 
there  freely  in  that  flood ;  that  there  was  no  overflow  of  water 
anywhere  that  he  knew  of  in  that  vicinity. 

It  is  contended  by  appellant  that  the  creek  was  narrowed 
at  and  above  the  Fourth  Street  bridge,  and  that  the  city  was 
negligent  in  this  respect,  and  thereby  obstructed  the  flow 
of  the  water.  But  one  of  plaintiff's  witnesses  testified,  and 
it  is  not  disputed,  that  because  of  the  smooth  cement  walls 
of  the  conduit  and  the  walls  of  the  buildings  above  the  bridge, 
the  openings  would  carry  a  third  more  water  than  the  natural, 
uneven  banks  of  the  creek. 

There  is  some  speculation  in  the  evidence  as  to  how  tim- 
bers might  act  in  being  carried  down  in  a  flood  of  this  char- 
acter. Plaintiff  also  complains  that  the  girder  on  the  up 
stream  side  of  the  conduit  was  too  low,  and  that  because, 
during  the  flood  of  1908,  the  water  came  up  to,  or  nearly  to, 
this  girder,  it  was  notice  to  the  city  and  its  co-defendant  of 
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the  all^^  nuisance.  But  it  would  seem  that  a  complete 
answer  to  this  is  that  these  openings  did  readily  carry  the 
flood  of  1908,  and  this  flood  of  1908  was,  up  to  this  time,  the 
highest  known.  Ordinarily,  the  question  as  to  whether  the 
flood  was  an  unprecedented  one  is  a  question  for  the  jury, 
but  it  is  not,  of  course,  always  so.  Where  the  physical  facts 
and  conditions,  as  shown  by  all  the  evidence,  are  such  that 
the  minds  of  reasonable  men  could  not  differ,  it  becomes  a 
question  of  law  for  the  court. 

We  have  not  attempted  to  set  out  all  the  evidence.    But, 

as  before  stated,  we  are  satisfied  from  the  entire  record  that 

the  high  water  of  July  10,  1909,  was  unprecedented  and, 

2   watms  and      therefore,  an  act  of  God,  and  that  a  verdict 

coIjmics:  ^^^  plaintiff,  had  the  case  been  submitted  to 

rtrof ttok  f**""     the  jury,  could  not  be  sustained.    The  rule 

thiMiiies^to        of  the  cases  is  that  defendants  are  not  bound 

floods^'^n^cgii.     to  provide  for  unprecedented  floods,  but  must 

anticipate  and  make  provision  for  such  floods 
as  may  occur  in  the  ordinary  course  of  nature.  They  must 
foresee  and  provide  for  unusual  storms  such  as  occasionally 
occur,  whether  they  be  called  ordinary  or  extraordinary,  but 
they  are  not  required  to  provide  for  a  flood  which  is  not  only 
extraordinary  but  unprecedented,  and  could  not  reasonably 
have  been  foreseen.  This  is  the  rule,  as  we  understand  it, 
whether  defendants  are  charged  with  negligence  or  whether 
they  are  charged  with  maintaining  a  nuisance  by  obstructing 
the  stream. 

In  addition  to  this,  as  to  the  defendant  city,  is  the  ques- 
tion as  to  whether  it  would  not  be  relieved  of  responsibility 
in  any  event,  because  in  building  its  bridge  it  adopted  the 
plans  of  a  competent  engineer.  This  matter  will  be  referred 
to  later  in  the  opinion. 

The  defendants  would  not  be  liable  for  the  result  of 
the  clogging  of  the  bridge  and  conduit  by  buildings  and  debris 
which  it  could  not  have  been  anticipated  would  be  carried 
down  by  the  water. 
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2.  Appellant  contends  that,  even  though  the  high  water 

was  unprecedented,  where  negligence  concurs  with  the  act  of 

God  in  producing  an  injury,  the  party  guilty  of  the  neg- 

3.  Negligence:      ^^^^^^  *^*  ^  responsible,  provided  the  injury 

coniSrriig^ '       would  uot  have  happened  but  for  such  negli- 

negligence.         ^^^^  ^^^ .  ^^^^^  ^j^jj^  defendants  could  not  in 

general  be  held  for  injury  caused  by  an  unusual  and  exces- 
sive rainfall,  yet  if  the  rainfall  itself  would  not  have  run 
into  plaintiff's  basement  and  injured  its  property  except  for 
the  careless  and  negligent  conduct  of  appellees  in  failing  to 
provide  a  bridge  and  conduit  of  sufScient  capacity,  defendants 
are  liable. 

Appellant  concedes  that  before  this  rule  will  apply,  it 
must  be  found  that  the  defendants  were  negligent  and  that, 
but  for  their  negligence,  the  injury  would  not  have  happened ; 
that  negligence  is  not  a  proximate  cause  unless  it  be  found 
that  the  injury  would  not  have  happened  but  for  that  negli- 
gence. The  defendants  do  not  dispute  plaintiff's  legal  propo- 
sition at  this  point,  but  they  contend  that  there  is  no  negligence 
shown.  The  only  negligence  charged  in  the  petition  is  that 
the  bridge  and  conduit  as  constructed  are  not  large  enough 
to  carry  the  water  which  the  defendant  should  have  antici- 
pated. 

For  the  city,  it  is  further  contended  that,  where  a  city 
council  has  in  good  faith  adopted  the  plans  and  specifications 
for  a  bridge,  prepared  by  competent  and  skilful  engineers, 
,    ^,  who  were  at  the  time  of  its  construction  and 

4.  Municipal 

cow»o^HATWNs :  prior  thereto  and  thereafter  familiar  with  the 

exerci8e":^\ood  drainage  area  and  conditions  of  the  creek  over 

on*expeit*a?-  which  it  was  built,  and  who  prepared  their 

ges.  pjg^g  jjj  ^jjg  exercise  of  their  best  judgment 

and  skill,  and  the  bridge  was  constructed  in  accordance  there- 
with, the  city  cannot  be  held  liable,  even  though  damage  does 
result  by  reason  thereof.  That  this  is  true,  even  though  in 
the  honest  exercise  of  judgment  it  is  not  made  of  sufScient 
capacity  to  avoid  injury,  citing,  among  other  causes :  Yan  PeU 
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V,  CUy  of  Davenport,  42  Iowa  308;  Botoman  v.  Humphrey ^ 
124  Iowa  744;  same  case  132  Iowa  234;  Hoehl  v.  City  of 
Muscatine,  57  Iowa  444 ;  Ferguson  v.  Davis  County,  57  Iowa 
601 ;  Knostman,  etc,  v.  Davenport,  99  Iowa  589 ;  Houghtaling 
V,  Railway,  117  Iowa  540 ;  Walters  v.  Marshalltown,  145  Iowa 
457. 

6.  McNiciPAL  Plaintiff  insists  now  in  argument  that  the 

adoptiDff  plans    plans  of  the  engineer  were  not  adopted  by  the 

of  eogineer : 

▼ariation  council.     The  following  stipulation  was  en- 

therefrom :  ^         ^ 

effect  tered  into  upon  the  trial : 

*'It  is  agreed  that  Exhibit  14  is  considered  in  evidence. 
It  is  further  agreed  by  and  between  the  plaintiff  and  the 
defendant,  city  of  Sioux  City,  that  J.-  M.  Lewis  and  G.  Y. 
Skeels,  city  engineer  and  assistant  city  engineer,  during  and 
prior  to  the  year  1903,  were  competent  and  skillful  civil  engi- 
neers, and  were  at  the  time  of  the  construction  of  the  Perry 
Creek  bridge  at  Fourth  Street,  and  prior  thereto  and  there- 
after, familiar  with  the  conditions  of  Perry  Creek  and  the 
drainage  area,  and  that  in  the  exercise  of  their  best  judg- 
ment and  skill  they  prepared  the  specifications  for  the  con- 
struction of  Perry  Creek  bridge  believing  the  same  sufficient 
and  proper,  and  that  the  city  council  in  good  faith  adopted 
the  plans  and  specifications  in  the  manner  as  shown  by  defend- 
ant's  Exhibit  14  and  constructed  the  bridge  in  accordance 
therewith,  but  the  plans  and  specifications  did  not  include 
the  steel  girders  or  concrete  slabs  or  apron  extension  subse- 
quently placed  upon  the  south  ends  of  the  bridge  abutment 
in  the  manner  and  under  the  circumstances  as  shown  by  the 
evidence  introduced." 

The  testimony  of  the  engineers,  heretofore  referred  to, 
was  that  the  plans  were  based  upon  data  they  had  gathered 
and  observations  and  that,  in  their  opinion,  the  structures  as 
built  were  amply  sufficient.  The  concrete  slab  referred  to  as 
not  being  a  part  of  the  plans  was  used  in  place  of  a  former 
sidewalk  for  foot  passengers  over  the  creek.    We  are  unable 
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to  see  that  this  could  have  anything  to  do  with  obstructing 
the  passage  of  water  under  the  bridge.  The  girders  have 
been  before  referred  to,  and,  while  they  doubtless  did  decrease 
the  opening,  yet  the  structures  with  the  girders  in  did  safely 
carry  the  high  water  of  1908.  Under  the  evidence,  we  are 
clearly  satisfied  that,  without  these,  the  creek  would  not  have 
carried  the  high  water  of  July  10,  1909,  and  that,  without 
them,  plaintiff's  property  would  have  been  flooded. 

It  is  also  contended  by  appellant  that  the  rule  that  the 

■ 

city  is  not  liable  where  it  adopts  the  plan  of  a  competent 
engineer  does  not  apply  where  the  city  is  causing  a  nuisance. 
Sewer  and  other  cases  are  cited  to  the  effect  that,  where  the 
natural  result  of  the  structure  is  to  injure  the  property  of 
others,  the  city  is  liable,  even  though  built  upon  plans  of  a 
competent  engineer.  In  this  case,  if,  after  the  bridge  had  been 
constructed  under  proper  plans,  it  had  been  demonstrated  by 
experience  that  it  was  not  sufScient,  the  city  would  doubtless 
be  liable  after  notice.  Such  is  not  the  situation  here.  The 
bridge  and  conduit  had  proven  sufficient  for  all  prior  high 
water.  As  before  stated,  plaintiff  claims  that  the  flood  of  1908 
was  notice  that  the  structures  were  not  sufficient ;  but,  as  be- 
fore shown,  that  was  up  to  that  time  the  highest  flood,  and  the 
structure  took  care  of  that  flood  without  injury  to  property. 
Whether  it  is  called  negligence  or  a  nuisance,  in  so  far  as 
building  its  bridges  of  sufficient  height  and  width  to  permit 
passage  of  water  is  concerned,  the  city  is  charged  with  the 
duty  to  use  due  care  to  build  large  enough.  And  this  is  based 
upon  past  experience  as  to  rainfall,  drainage  area  and  other 
circumstances.  The  concession  is  that  the  council  acted  in 
good  faith  in  adopting  the  plan.  It  is  now  contended  other- 
wise in  argument,  but  we  find  nothing  in  the  record  to  show 
that  the  council  acted  in  bad  faith  or  that  they  were  reckless 
or  shut  their  eyes  to  known  danger  from  flooding. 

As  to  the  Simmons  Warehouse  Company,  the  evidence 
already  recited  shows  that  the  flood  of  1909  was  unprecedented 
and  such  as  the  defendants  were  not  required  to  anticipate 
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and  guard  Jgant     As  srated,  the  odIt  rwitpliiiit  ilkgfd 
that  the  apmmg^  wtrt  nc<  l^rgt  e&c:^g2L 

3.  What  hai  been  said  i>&i>ieis  h  nimeeesBanr  to 
the  question  as  to  the  joint  liabilitr  of  the  deCenduita.  The 
legal  phaae  of  that  question  vas  full  v  disL^ossed  upoa  the  prior 
appeal  under  the  pleadings  as  they  then  stood.  Hie  hoUing 
now  is  that  neither  defendant  is  liable  beeaoae  of  the  mqireee- 
dented  character  of  the  fiood,  and  there  is  no  nei^igaiee  of 
either  defendant  diown  which  concurs  with  the  act  of  Qod  in 
eauaing  the  injury  to  plaintiff,  and  further,  as  to  the  city, 
that  it  in  good  faith  built  its  bridge  based  up<Hi  plans  of  a 
competent  engineer. 

4.  Plaintiff  relies  on  a  statement  in  the  opinion  in  the 
ease  of  Sioux  City  r.  SifnmoHs^  etc.  Co^  151  Iowa  334«  at  339, 
to  the  effect  that  the  conduit  was  insuflScient  in  siae  and  faulty 
in  construction.  It  is  claimed  by  counsel  for  appellees  that 
such  statement  was  by  reas^m  of  a  misapprehenaon  of  the 
record  in  the  former  case.  However  this  may  be,  and  if  it 
be  true  there  was  evidence  in  the  former  appeal  to  sustain 
such  a  finding,  that  evidence  does  not  appear  in  this  case. 
This  case  must  be  determined  upon  the  evidence  introduced 
here,  and  not  upon  the  evidence  in  another  trial  ¥diere  the 
parties  are  not  the  same. 

Some  other  questions  are  argued,  but  those  discussed  are 
controlling.  From  a  careful  examination  of  the  entire  record, 
we  conclude  that  the  action  of  the  trial  court  was  right  and 
in  accordance  with  law  and  the  facts  in  this  case.  The  judg- 
ment is,  therefore, — Affirmed. 

Debmeb,  C.  J.,  Ladd  and  Evans,  JJ.,  concur. 


J.  E.  RoBBiNS  et  al.,  Plaintiffs,  v.  Powers,  Judge,  Defendant. 

WATERS  ANB  WATEB00UBSE8:  Enjoining  Certain  Siaintenaaca 
— ^Decree— Construction.  The  eourt^  in  an  action  to  enjoin  the 
raising   of   a   dam,   decreed   that   defendant   be   enjoined   "from 
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maintaining  any  dam  .  .  .  other  than  the  dam  originally 
eonatrueted  .  .  .  with  fluBh  boardB  .  .  .  whereby 
.  .  .  the  water  .  .  .  shall  be  increased  in  height  .  .  . 
in  any  manner  .  •  .  diiferent  than  would  be  caused  by  said 
dam  as  originally  constructed."  In  an  action  charging  the 
owner  of  the  dam  with  contempt  for  violating  the  injunction,  in 
that  he  was  maintaining  the  dam  with  '^ flush"  boards,  held, 
in  the  light  of  the  language  of  the  decree,  aided  by  the  plead- 
ings, testimony,  and  opinion  in  the  original  suit,  the  owner  was 
enjoined  from  increasing  the  height  of  the  dam  above  its  original 
height  by  use  of  "flush"  boards  or  any  other  means,  but  was 
not  enjoined  from  keeping  the  dam  at  its  original  height  by 
''flush"  boards  or  by  any  other  means. 

Certiorari  from  Sac  District  Coturt. — Hon.  P.  M.  Powers, 

Judge. 

Saturday,  Dbcembeb  19,  1914. 

Behearinq  Denied  Tuesday,  May  11,  1915. 

This  is  a  certiorari  proceeding  in  the  nature  of  an  appeal. 
It  is  brought  in  this  court  under  the  provisions  of  Code  Sec. 
4468,  to  obtain  a  review  of  the  judgment  of  the  district  court 
of  Sac  County  whereby  the  petitioners  herein  were  found 
guilty  of  contempt  for  an  alleged  violation  of  a  decree  of 
injunction  theretofore  issued  by  this  court. — Annulled. 

FavUle  &  Whitney  and  M,  Currie,  for  plaintiffs. 

C  D.  Goldsmith,  for  defendant. 

Evans,  J. — The  consideration  of  this  case  involves  the 
construction  of  a  final  decree  of  this  court  entered  in  a  former 
case  entitled  Watt  v.  Bobbins.    The  opinion  of  this  court  in 

such  former  case  will  be  found  in  160  Iowa 
watS?  ^^      587.    In  pursuance  of  such  opinion,  a  formal 

COUB8B8 I    CD' 

Joining  cer-       decree  was  entered.    Upon  complaint  of  Watt, 

tain  mainten-         ,..«..,•  ,        ,    •      , 

ance :  decree :     plaintiff  in  the  former  case,  the  defendants 

construction.        *^  ' 

therein  and  their  successors  in  title  were  cited 
for  contempt,  and  upon  hearing,  were  adjudged  guilty  thereof. 
The  present  controversy  involves  the  proper  construction  of 
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the  decree  entered  in  sach  ease.  The  facts  of  the  present  case 
and  those  of  the  former  case  are  so  interwoven  that  it  will 
avoid  confusion,  we  think,  to  ignore  the  title  of  the  present 
case  for  the  purpose  of  the  discussion  and  to  carry  the  former 
title  in  our  references  to  the  plaintiff  and  defendant.  That 
is  to  say.  Watt  will  be  neferred  to  in  our  discussion  as  the 
plaintiff,  and  the  petitioners  herein  as  the  defendants. 

Plaintiff  Watt  brought  the  former  action  on  May  22, 
1911.  He  averred  that  he  was  owner  of  land  abutting  upon 
a  stream  and  that  the  defendants  were  owners  of  a  mill  dam 
maintained  across  such  stream.  His  petition  contained  the 
following  averment: 

"That  on  the  20th  day  of  May,  1911,  the  defendants 
having  theretofore  maintained  a  dam  across  the  bed  of  said 
river  that  would  in  no  manner,  without  raising  the  height 
thereof,  interfere  with  plaintiff's  lands,  and  below  plaintiff's 
9aid  lands,  threaten  to,  and  are  now  raising  the  height  of  the 
said  dam,  with  the  intention  of  keeping  the  same  up  and  have 
and  are  thereby  obstructing  the  flow  of  the  water  of  said  river, 
and  thereby  raise  and  threaten  to  raise  it  in  the  bed  of  the 
river,  and  thereby  backing  it  upon  the  said  farm  and  timber 
lands  of  plaintiff,  to  wit :  To  the  height  of  two  feet,  thereby 
impeding  and  checking  the  natural  flow  of  the  water  there- 
from and  causing  the  water  so  backed  up  and  overflowing, 
to  drown  out  and  kill  plaintiff's  timber  and  crops,  and  thereby 
diminishing  the  value  of  plaintiff's  said  property  to  the  dam* 
age  of  fifteen  hundred  dollars.  .  .  .  Wherefore,  plain- 
tiff demands  judgment  for  damages  in  the  sum  of  fifteen 
hundred  dollars,  and  asks  that  a  temporary  writ  of  injunc- 
tion do  now  issue  restraining  the  said  defendants  from  rais- 
ing the  height  and  maintaining  the  height  of  said  dam  so  as 
to  interfere  with  or  overflow  the  said  lands  of  plaintiff,  and 
that  upon  the  final  hearing  of  this  cause  the  said  injunction 
be  made  perpetual,  and  for  such  other  and  further  relief  as 

may  in  the  mind  of  the  court  be  deemed  equitable." 
Vol.  170  U.— 15 
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Upon  trial  had,  the  district  court  entered  judgment  dis- 
missing the  petition*  The  plaintiff  prosecuted  an  appeal 
to  this  court.  The  judgment  below  was  affirmed  here  with 
one  modification.  This  modification  related  to  the  alleged 
threat  of  the  defendants  to  raise  their  dam.  to  a  greater  height 
than  its  original  construction.  The  decree  enjoined  the  ex- 
ecution of  such  threat  and  enjoined  the  defendants  from  rais- 
ing the  dam  to  a  greater  height  than  the  original  construction. 
The  opinion  pursuant  to  which  the  decree  was  entered  found 
the  original  height  to  be  a  **  14-foot"  head.  The  following 
sketch  represents  a  cross  section  of  the  dam  looking  up  stream. 
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The  dam  extends  from  A  to  B.  To  the  left  of  A  is  the 
stone  abutment.  At  the  right  of  the  dam  between  B  and  C  is 
the  fishway  extending  to  the  top  of  the  dam.  The  dam  is 
built  of  solid  concrete,  except  the  space  between  B,  X,  Y, 
and  Z.  This  e^ace  is  built  up  with  boards  to  the  line  BX. 
The  purpose  of  this  construction  is  to  protect  the  dam  as 
a  whole  against  the  danger  of  being  carried  out  by  high 
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water.  In  such  case,  the  board  construction  gives  way  first 
and  thereby  relieves  the  pressure  on  the  main  structure.  The 
depth  between  X  and  Y  and  B  and  Z  is  16  inches.  The  line 
AB  represents  the  "14-foot  head."  It  was  the  claim  of 
Watt,  as  a  witness,  both  upon  the  former  trial  and  at  the 
trial  for  contempt,  that  when  he  commenced  his  injunction 
suit  against  the  defendants,  they  were  putting  boards  upon 
such  dam  to  the  height  of  26  inches.  This  would  carry  the 
height  10  inches  above  the  line  AB.  At  the  time  the  defend- 
ants were  cited  for  contempt,  they  were  maintaining  boards 
in  such  space  BXYZ  to  a  height  of  a  little  less  than  16  inches. 
The  boards  thus  used  have  been  referred  to  throughout  the 
record  as  flush-boards.  The  citation  for  contempt  was  based 
upon  the  claim  that  the  defendants  had  no  right  under  the 
decree  of  this  court  to  use  any  boards  whatever  in  such  space. 
This  would  reduce  the  height  of  defendant's  dam  to  a  line 
16  inches  lower  than  a  14-foot  head.  The  contention  is  that 
the  decree  of  this  court  peremptorily  forbade  the  use  of  flush- 
boards  for  any  use  whatever.  The  language  of  the  decree 
relied  on  by  appellee  is  quoted  in  his  brief  as  follows: 

**  Wherefore,  it  is  ordered,  adjudged,  and  decreed  that 
the  defendants,  and  each  of  them,  their  servants,  agents,  and 
employees,  be  perpetually  enjoined  and  restrained'  .  .  . 
from  maintaining  any  dam  or  artificial  obstruction  other  than 
the  original  dam    .    .    .    without  fiush-boards.'' 

The  foregoing  quotation  is  literal  as  far  as  it  goes.  But 
it  is  wholly  misleading  because  it  stops  in  the  midst  of  a  sen- 
tence. The  entire  sentence  in  the  decree  from  which  ihe  fore- 
going is  taken  is  as  follows  : 

''Wherefore  it  is  ordered,  adjudged  and  decreed  that  the 
defendants  and  each  of  them,  their  servants,  agents,  and 
employees,  be  perpetually  enjoined  and  restrained  from  main- 
taining, .  .  .  any  dam  or  artificial  obstruction,  other 
than  the  dam  originally  constructed  for  mill  purposes  without 
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flush-boards  or  other  means  of  obstruction  whereby  the  flow 
of  the  water  in  said  river  shall  be  increased  or  raised  in 
height,  or  to  cause  the  water  of  said  river  to  be  backed  upon, 
or  overflow  the  land  of  plaintiff  in  any  manner  other,  or 
different  than  would  be  caused  by  said  dam  as  originally 
constructed." 

The  difference  between  the  two  quotations  indicates  the 
difference  between  the  parties  in  their  contention  as  to  the 
effect  of  the  decree.  The  defendants  in  the  former  action 
contend  that  they  were  enjoined  only  from  increasing  the 
height  of  the  dam  above  its  original  height.  We  quote  from 
the  opinion  the  following:  **We  now  come  to  consider  the 
issue  tendered  by  the  plaintiff  in  which  he  seeks  to  restrain 
the  defendants  from  a  threatened  wrong.  ...  No  com- 
plaint is  made  whatever  of  the  dam  as  it  existed  there  for 
many  years  prior  to  this  20th  of  May,  1911,  and  no  relief  is 
asked  against  the  maintenance  of  the  dam  as  it  then  existed. 
The  plaintiff  has  invoked  the  powers  of  the  law  to  restrain 
the  defendant  from  in  any  way  raising  the  height  of  the  dam 
to  the  injury  of  the  plaintiff.     ..." 

^^His  right  to  maintain  the  dam  as  originally  constructed 
is  not  called  in  question.  It  appears  fairly  well  established 
by  the  evidence  that  to  permit  the  defendant  to  raise  the  dam, 
as  threatened,  will  have  the  effect  of  interfering  with  the  flow 
of  the  water  from  plaintiff's  land  to  the  plaintiff's  injury, 
and  we  think  to  this  extent  the  decree  entered  by  the  court 
should  be  modified  so  as  to  grant  an  injunction  against  the 
defendants  prohibiting  them  from  raising  the  dam  above  the 
point  at  which  it  was  maintained,  to  wit,  to  the  14-foot  head." 

The  petition  in  the  former  case  made  no  mention  of  flush- 
boards.  No  complaint  was  made  either  in  pleading  or  evi- 
dence of  the  use  of  flush-boards  as  distinguished  from  any 
other  means  of  raising  the  height  of  the  dam.  It  was  undis- 
puted on  the  former  trial  that  the  owners  of  the  dam  were 
entitled  to  a  14-foot  head.    The  same  is  undisputed  in  this 


May  1915]  Robbins  v.  Powers.  229 

record.  Watt  himself  testified  to  that  effect  on  the  hearing 
of  the  contempt  proceeding.  The  testimony  on  the  part  of 
the  defendants  below  shows  conclusively  that  the  boards  used 
do  not  carry  the  height  of  the  dam  above  the  14-foot  head. 
There  is  not  a  word  of  evidence  in  contradiction  of  this  testi- 
mony. Watt  testified  to  his  opinion  that  the  dam  with  the 
use  of  such  boards  was  higher  than  when  originally  con- 
structed. He  also  testified  that  no  flush-boards  were  used  in 
the  original  construction.  Only  in  that  sense  is  there  any 
contradiction  in  the  testimony.  To  our  minds,  the  material 
inquiry  here  is  whether  the  defendants  below,  by  the  use  of 
flush-boards  or  by  any  other  means,  have  carried  the  dam 
to  a  greater  height  than  a  14-foot  head.  There  was  no  occa- 
sion for  opinion  or  guessing  on  the  question.  It  was  capable 
of  exact  ascertainment.  The  constructor  of  the  dam  testified 
to  it  unequivocally.  As  long  as  the  defendants  below  keep 
the  height  of  their  dam  within  the  14-foot  head.  Watt  has 
no  possible  interest  in  the  material  out  of  which  the  dam 
might  be  constructed.  If  they  were  to  reconstruct  the  dam 
and  to  use  boards  exclusively  in  its  reconstruction,  in  what 
way  could  the  lands  of  Watt  be  injuriously  affected  by  such 
construction  f 

Watt's  evidence  that  no  fiush-boards  were  used  in  the 
original  construction,  and  that  in  his  opinion  the  original 
construction  was  lower  than  the  present  height,  was  quite 
beside  the  mark.  He  himself  testified  that  the  flush-boards 
had  been  used  for  years  prior  to  his  former  suit.  His  peti- 
tion in  such  former  suit,  as  above  quoted,  concedes  that  the 
dam  was  maintained  at  a  proper  height  prior  to  May  20, 
1911,  which  was  two  days  before  the  beginning  of  his  suit. 

Construing  the  decree  in  its  entirety  and  in  the  light  of 
the  pleadings  and  the  opinion  of  this  court  pursuant  to 
which  it  was  entered,  we  hold  that  it  forbade  the  defendants 
therein  from  increasing  the  height  of  their  dam  above  its 
original  height  by  fiush-boards  or  by  any  other  means  what- 
soever.   As  long  as  the  defendants  refrain  from  increasing 
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Tuesday,  October  6,  1914. 

Rehearing  Denied  Tuesday,  May  11,  1915. 

The  appellant,  James  Salin^  and  Evert  Emerson  were 
indicted,  charged  with  the  crime  of  conspiracy  to  bum  certain 
buildings  and  contents  for  the  purpose  of  injuring  the  in- 
surers. Appellant  Madden  was  tried  separately,  and  from  a 
judgment  against  him  he  appeals. — Affirmed, 

E.  A.  Lee,  D.  W,  Higbee,  S.  A.  Allen  and  Temple  & 
Temple,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  the  State. 

Preston,  J. — 1.  Appellant  asks  a  reversal  because  of 
alleged  error  in  overruling  his  motion  in  arrest  of  judgment 
and  for  a  new  trial:  because,  as  he  says,  the  indictment  is 
bad  for  duplicity ;  because  of  the  insufficiency  of  the  evidence 
to  support  the  verdict;  error  in  instructions  given  and  in 
the  admission  of  testimony. 

As  to  the  first  point,  appellant  contends  that  the  indict- 
ment charges  the  commission  of  more  than  one  offense.    The 
indictment  charges  a  conspiracy  to  burn  property  and  com- 
1    Indictment       ^^^  ^  felony,  to  wit,  arson.     The  defendant 
T?oN':^dupiic-'     ^^^  P^^  ^P^^  *^^^^  *°^  *™^  ^^^  *^®  single 
a^':  overt**^"      offcnse   of  conspiracy.     The  indictment  al- 

leges  overt  acts  as  a  result  of  the  conspiracy, 
in  that  it  is  charged  that  there  were  attempts  to  bum  and 
burnings  as  a  consummation  of  the  conspiracy.  It  is  also 
charged  that  it  was  with  intent  to  injure  the  insurers  of  the 
several  buildings  and  contents,  which  were  described  in  the 
indictment.  There  could  be  several  burnings  under  one 
unlawful  combination  or  agreement.  The  indictment  does  not 
charge  fi,  conspiracy  and,  in  addition,  a  separate  and  distinct 
charge  of  burning,  as  in  some  of  the  cases  cited.  As  stated, 
the  charge  is  conspiracy,  and  that  the  burning  was  the  result 
or  object  of  the  conspiracy. 
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It  has  been  held  that  where  an  indictment  charges  a 
conspiracy  and  also  an  overt  act,  which  is  in  itself  criminal, 
committed  as  a  result  of  said  conspiracy,  the  indictment  is 
not  bad  for  duplicity,  where  no  conviction  is  sought  on 
account  of  the  overt  act.  State  v.  Ofxmt,  86  Iowa  216 ;  State 
V.  Ormiston,  66  Iowa  143,  146. 

In  the  Orant  case,  supra,  the  defendant  was  indicted  and 
tried  for  conspiracy  to  obtain  from  several  different  persons 
their  names  and  signatures  to  promissory  notes,  and  it  fur- 
ther charged  that  the  defendant  and  his  co-conspirators  did 
obtain  the  signatures  to  promissory  notes  from  several  different 
persons  as  a  result  and  consimimation  of  the  conspiracy.  It 
was  the  claim  of  the  defendant,  Grant,  in  that  case,  that  the 
indictment  charged  more  than  one  offense.  In  passing  upon 
this  question,  the  court  said: 

''It  is  insisted  with  much  confidence  that  the  indictment 
charges  more  than  one  offense  because  the  object,  aim  and 
purpose  of  the  conspiracy  is  charged  to  be  to  obtain  the  signa- 
ture of  the  several  persons  to  several  and  distinct  notes,  and 
it  is  said  each  of  these  transactions  constitutes  a  separate 
offense.  The  agreement  to  do  these  several  acts,  though 
consummated  at  different  times,  and  with  different  individ- 
uals, and  in  some  cases  by  different  employees  of  the  defend- 
ants, is  charged  as  constituting  a  single  conspiracy.  As  is 
charged,  they  are  but  a  part  and  parcel  of  a  single  scheme. 
The  conspiracy  might  embrace  the  purpose  and  object  of 
obtaining  signatures  to  notes  from  a  hundred  different  indi- 
viduals, and,  so  far  as  that  fact  is  concerned,  it  would  be 
none  the  less  a  conspiracy.  The  design  charged  was  to  obtain 
the  signatures  of  all  the  parties  named,  and  others  unknown, 
to  notes.  Must  it  be  held,  then,  that  although  there  was  but 
one  agreement  or  arrangement  which  embraced  the  intention 
to  procure  all  these  notes,  as  to  each  note  and  each  individual 
the  conspiracy  was  separate  ?  Manifestly,  such  cannot  be  the 
law.  The  agreement  of  the  conspirators  may  contemplate 
dealings  with  one  man  or  many,  at  the  same  or  at  different 
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times,  in 'relation  to  the  same  or  different  matters.  While  in 
one  sense  the  procuring  of  the  signature  of  each  individual 
to  a  note  was  a  distinct  transaction,  yet  each  and  all  together 
constituted  a  single  illegal  aim,  object,  purpose,  and  agree- 
ment, and  but  a  single  offense.  These  several  contemplated 
acts  were  a  part  of  a  system  or  scheme  of  conspiracy.  Whar- 
ton Crim.  Ev.,  Sec.  32;  Card  v.  State,  109  Ind.  415." 

It  is  alleged  in  the  indictment  in  this  case  that  the  de- 
fendants conspired  together  to  commit  a  felony,  to  wit,  arson, 
and  then  the  pleader  enumerates  the  burnings  caused  by  the 
defendants  pursuant  to  the  conspiracy. 

It  is  also  the  claim  of  the  appellant  that  no  such  crime 
as  arson  is  known  to  the  statutes  of  this  state,  and  that, 
therefore,  no  crime  is  charged.    The  gist  of  the  offense  of  con- 
2    iNDicTMBKT        spiracy  is  the  unlawful  agreement  or  combi- 
TioN'^'con?*^'     ^^tion,  and  where  this  agreement  is  to  per- 
nating'crtmef   P^trate  a  crime  known  to  the  common  law,  or 
rera^ized  defined  by  statute  in  unmistakable  terms,  all 

name:  arson.  ^^^^  .^  necessary  for  the  purpose  of  the  in- 
dictment is  to  designate  the  offense  by  using  the  name  by 
which  it  is  familiarly  known.  State  v,  Clemenson,  123  Iowa 
524.  And  see,  as  having  a  bearing.  State  v.  Hardin,  144 
Iowa  264. 

This  court  has  designated  as  arson  the  different  burnings 
as  defined  and  made  punishable  under  Sees.  4776  to  4780 
of  the  Code.  State  v.  Harvey,  130  Iowa  394.  Though 
it  is  true  that  the  point  was  not  expressly  decided  in 
the  Clemenson  co^e,  nor  do  the  sections  of  the  statute 
designate  as  arson  the  different  burnings  therein  provided 
for,  yet  at  common  law  arson  is  generally  defined  as  the  wil- 
ful and  malicious  burning  of  a  house  or  outhouse  of  another, 
but  the  definition  of  the  word  has  been  extended  to  include 
the  wilful  and  malicious  destruction  of  other  property  by  fire. 
The  indictment  charges  a  conspiracy  to  commit  a  crime  which 
is  generally  known  as  ** arson,*'  and  the  use  of  that  word 
alone  would  have  been  sufficient  to  advise  the  defendant  of 
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the  crime  for  which  he  was  to  be  placed  on  trial.  In  addi- 
tion to  thaty  the  indictment  makes  more  specific  the  crime 
with  which  he  is  charged  by  setting  out  the  different  burnings 
that  it  is  alleged  he  conspired  with  his  co-defendants  to  com- 
mit The  crime  intended  to  be  accomplished  by  the  conspiracy 
need  not  be  described  in  the  indictment  with  the  accuracy  or 
detail  which  would  be  essential  in  the  indictment  for  the  com- 
mission of  the  offense  itself,  but  need  only  be  designated  as 
it  is  known  to  the  common  law  or  defined  by  statute.  8  Cyc. 
665 ;  State  v.  Soper,  118  Iowa  1,  4. 

The  crime  that  it  is  charged  the  defendant  conspired  to 
commit  is  included  in  the  definition  of  arson  as  the  word  has 
become  generally  known  and  defined  by  the  statutes  and  the 
courts. 

It  is  true,  of  course,  as  argued  by  appellant,  that  proof 
of  overt  acts,  under  an  indictment  for  a  conspiracy,  will  not 
warrant  a  conviction  of  the  felony  perpetrated  by  the  overt 

act.  The  jury  was  so  instructed  in  this  case, 
orert  acts ; '      and  it  was  plainly  told  that  the  conspiracy 

convictloiL  for.  r  ^  , ,   , 

must  be  shown,  and  that  there  could  be  no 
conviction  but  for  conspiracy.  It  is  competent  to  prove  overt 
acts,  with  other  facts  and  circumstances,  for  the  purpose  of 
showing  the  common  purpose  by  defendants  and  their  inten- 
tion, and  to  aggravate  the  conspiracy. 

2.  Defendant  claimed  on  the  trial  that  he  and  a  co-de- 
fendant had  hauled  a  certain  number  of  loads  of  second-hand 
furniture  from  Creston  to  Cromwell,  and  that  they  put  the 
.    _  furniture  in  one  of  the  buildings  burned.  The 

objectiona-         teams,  or  some  of  them,  had  been  hired  for 
hearsay.  ^|j|^^  purposc, — ^at  least  such  was  the  claim  of 

defendant.  The  State  sought  to  prove,  and  there  was  evi- 
dence tending  to  show,  that  fewer  loads  were  hauled.  De- 
fendant claimed  that  one  Towne,  who  died  before  the  trial, 
was  one  of  the  drivers  hauling  furniture.  Towne  and  Stub- 
blefield  were  looking  after  the  draying  business.  Stubblefield, 
as  a  witness  in  rebuttal,  testified  that  he  had  made  an  inves- 
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Q.  "I  will  ask  you  if  he  didn't,  or  you  didn't,  send  over 
to  the  house,  and  if  you  didn't  call  H.  V.  Woods  and  ask  him 
to  call  the  police?'^ 

The  objection  to  this  question  was  sustained,  but  the  wit- 
ness answered:  **I  have  stated  that  there  was  no  such  feeling 
against  Earl  Madden  or  any  other  person." 

Defendant  introduced  evidence  tending  to  contradict 
Mrs.  Gidley  in  regard  to  some  of  these  matters,  and  this  was 
done  somewhat  in  detail. 

Nolen  testified  that  he  was  present  at  a  quarrel  between 
Mrs.  Oidley  and  defendant,  and  that  she  was  going  to  hit 
Madden  with  a  stove  poker. 

Mrs.  Madden  also  testified  as  to  a  quarrel  betweeli  defend- 
ant and  Mrs.  Gidley. 

Defendant  has  no  just  cause  of  complaint  at  this  point. 

4.  "Witness  Healey  was  permitted,  over  objection,  to  give 
his  opinion  as  to  the  value  of  the  load  of  furniture  he 
took  from  Saling's  store  in  Creston  to  the  Madden  property 

in  Cromwell.  The  objection  was  that  the  wit- 
opinion  on         ness  did  not  show  himself  competent.    Wit- 

▼alue :  founda- 
tion for :  com-    ness  showed  he  had  some  knowledge  of  values 

petency.  ^ 

of  such  property,  and  he  described  in  a  gen- 
eral way  the  character  of  the  goods  he  hauled ;  said  he  handled 
all  the  articles  that  went  on  his  wagon.  The  evidence  was 
admissible  for  what  it  was  worth.  The  weight  to  be  given  to 
it  was  for  the  jury. 

It  is  argued  that  the  court  erred  in  allowing  witness 
Beddick  to  testify  as  to  the  value  of  two  loads  of  furniture. 
We  do  not  find  that  this  witness  testified  on  that  subject  or 
that  there  was  any  objection  to  his  evidence.  From  the  refer- 
ence to  the  abstract  given,  we  suppose  that  witness  Randolph 
is  the  one  intended.  The  argument  is  not  so  much  that  the 
witness  was  not  acquainted  with  values  of  such  property,  but 
that  he  did  not  observe  the  property  closely  enough  to  know 
what  it  was.  The  witness  testified  that  he  stood  in  front  of  his 
store  and  watched  them  unload  the  furniture ;  that  he  noticed 
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that  it  was  old  furniture,  imd  mentioned  that  it  was  old,  sec- 
ond-hand stuff;  that  he  paid  enough  attention  to  the  two 
loads  to  give  an  idea  of  the  value.  He  described  some  of  the 
articles  he  saw,  and  said  he  was  acquainted  in  a  general  way 
with  the  value  of  second-hand  furniture  of  that  description. 
The  evidence  was  admissible. 

Witness  McEean  testified  to  hauling  some  of  the  furniture 
for  Saling,  and  that  Healey  hauled  one  load ;  that  Mr.  Saling 
was  after  him  in  the  daytime  and  he  could  not  go  in  the  day- 
time, he  had  to  go  at  night.    Then  this  question  was  asked : 


Q.  ''Did  you  hear  the  conversation? 


99 


The  objection  that  this  question  was  not  cross-examina^ 
tion  was  sustained.    It  is  said  this  was  error.    It  was  not  cross- 
examination.    Further  than  this,  there  was  no  offer  to  prove 
8   tmal  •  wit-       **^**  ^^^  witness  did  hear  the  conversation, 
cSding  an-        *^^'  ^'  ^®  heard  it,  what  the  conversation  was. 
SS^for^CTTor     ^®  might  reverse  and  send  the  case  back  and 
to  appear.         ^^^  ^^  answer  that  he  did  not  hear,  but  we 

would  not  be  justified  in  so  doing. 

The  county  attorney,  in  argument,  referred  to  the  fact 
that  James  Saling,  jointly  indicted  with  defendant  on  trial, 
did  not  become  a  witness  in  this  case.    This  was  objected  to, 

and  the  court  held  that  Sec.   5484  of  the 
ment:  refer-   '   Codc  applies  Only  to  the  defendant  then  on 

ence  to  failure         .,J^  ,  ,  ,.-.,,,. 

of  co-defend-      trial.    It  secms  to  have  been  so  decided  by  this 

ant  to  testify.  "^ 

court.    State  v.  Hogan,  115  Iowa  455,  460. 
5.    Appellant  complains  of  a  clause  in  Instruction  No.  7. 
We  do  not  set  out  all  of  this  instruction,  but  enough  to  show 
the  proper  connection  with  the  part  criticised.    The  clause 

criticised  we  give  in  italics.     A  part  of  In- 
10.  couBPiBACY :     struction  7  is  as  follows : 

declarations 
and  acts  of  co- 

Smf&'tfons! '  **•    •    •    A  conspiracy  may  be  shown,  as 

instructions  ".,.,••  -i  .,  i  ._ 

a  whole.  Stated  above,  by  evidence  more  or  less  cir- 

cumstantial in  its  character.    It  may  be  shown 
by  what  is  done  by  each  of  the  parties  in  furtherance  of  a 


I 
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common-  design,  if  any  such  acts  are  shown,  by  what  system 
or  concerted  action  between  them  appear  from  their  acts  when 
viewed  as  a  whole.  In  determining  whether  or  not  the  defend- 
ant, Earl  Madden,  James  Saling,  and  Everett  Emerson,  or 
any  two  of  them,  including  the  defendant.  Earl  Madden,  en- 
tered into  a  conspiracy  between  themselves  as  charged  in  the 
indictment,  you  should  consider  so  far  as  shoum  by  the  evi- 
dence, all  thai  was  said  atid  done  by  the  parties,  whether  or 
not  they  acted  in  concert  in  the  accomplishment  of  a  common 
purpose,  what  the  purpose  uhis,  if  the  same  is  shown.  And 
from  these  facts,  and  all  the  other  facts  and  circumstances 
shown  by  the  evidence,  you  must  determine  whether  the  de- 
fendants, or  any  two  of  them,  including  the  defendant,  Earl 
Madden,  did  enter  into  a  compact  or  conspiracy  between  them- 
selves to  commit  a  felony,  such  as  is  charged  in  the  indict- 
ment herein,  as  in  these  instructions  defined  to  you.  The  proof 
will  be  sufficient  if  it  shows  that  the  said  conspiracy  was  en- 
tered into  Union  County,  Iowa,  and  within  three  years  next 
preceding  the  24th  of  January,  1913. ' ' 

The  objection  is,  as  counsel  put  it:  "This  instruction 
is  erroneous,  in  that  it  does  not  confine  what  was  said  and  done 
by  the  parties  to  the  time  between  the  formation  of  the  con- 
spiracy and  the  consummation  of  the  acts  conspired  to  be 
done,  but  left  the  question  open  to  the  jury  to  consider  all 
that  was  said  or  done  by  either  of  the  parties  at  any  time  prior 
to  the  trial  of  this  cause ;  that  the  acts  and  declarations  of 
the  parties  to  a  conspiracy  are  only  admissible  when  such  acts 
and  declarations  occur  in  furtherance  of  the  conspiracy  and 
after  the  conspiracy  is  formed,  and  within  the  limit  of  time 
between  the  time  of  the  forming  of  the  conspiracy  and  the 
consummation  of  the  acts  conspired  to  be  done." 

Taking  the  part  of  Instruction  7  in  italics  by  itself,  as 
counsel  for  appellant  do  in  argument,  it  might  seem  that  the 
court  was  covering  the  point  as  to  the  limit  of  time  within 
which  acts  and  declarations  might  be  considered.   But  we  have 
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set  out  enough  of  Instruction  7  to  show  that  the  court  in  this 
instruction  was  referring  to  the  manner  of  proof ;  that  is,  that 
it  might  be  shown  by  circumstances,  together  with  acts  and 
declarations. 

Instruction  No.  10,  we  think,  covers  the  objection  made  by 
appellant.    Instruction  10  is: 

**  Evidence  has  been  admitted  touching  certain  acts  and 
statements  made  by  James  Saling,  not  in  the  presence  and 
hearing  of  the  defendant,  Madden.  Such  acts  and  statements 
cannot  be  considered  by  you  against  the  defendant.  Madden, 
unless  you  find  from  all  the  other  facts  and  circumstances  in 
the  case  that  a  conspiracy  had  been  previously  entered  into, 
substantially  as  charged  in  the  indictment,  and  that  said  acts 
were  done,  and  said  statements  were  made — if  they  were  done 
and  made — ^by  the  said  James  Saling  in  the  furtherance  of,  or 
in  promotion  of  such  conspiracy,  if  you  find  there  was  one." 

This  properly  limits  the  acts  and  statements  of  Saling, 
which  the  jury  might  consider,  to  such  as  were  done  and  said 
after  the  conspiracy  had  been  formed  and  while  the  agree- 
ment still  existed ;  that  is,  before  it  was  terminated. 

6.  Counsel  for  appellant  contend  that  the  evidence  is  not 
sufficient  to  support  the  verdict,  and  say  that  they  deem  this 
to  be  the  ruling  question  in  the  case.    It  is  becoming  common 

practice  in  substantially  every  criminal  case, 
conviction:   *     and  many  civil  cases,  for  counsel  to  present 

evidence :  Buf-  •       ^  .  t  i  i  • 

flciency :  facts    cases  m  this  court  as  though  we  were  the  tners 

reviewed. 

of  fact.  This  is  a  mistaken  notion.  Should 
we  assume  that  function,  it  would  tend  to  still  further  encour- 
age long  records,  increased  expense  for  litigants  and  addi- 
tional labor  for  counsel  and  the  court.  Jurors  are  not  infal- 
lible, of  course,  and  there  may  be  instances  where,  because  of 
the  character  of  the  case,  prejudice  of  the  jury,  or  some  other 
cause,  we  ought  to  interfere  with  the  finding  of  the  jury.  It 
ought  not  to  be  assumed  that  every  jury  case  will  be  tried 

de  novo  in  this  court,  and  that  we  should  assume  to  determine 
Vol.  170  U.— 16 
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disputed  questions  of  fact.  The  writer  is  strongly  impressed 
with  the  belief  that  in  ordinary  cases  the  combined  judgment 
of  twelve  jurors  on  questions  of  fact  is  better  than  his  own, 
or  even  a  full  bench  of  judges.  The  jurors  see  the  witnesses, 
they  are  drawn  from  the  body  of  the  county  from  different 
walks  of  life,  and  understand  the  motives  and  feelings  of  the 
witnesses.  There  are  other  good  reasons  why  jurors  can  better 
weigh  the  evidence  and  why  they  will,  as  a  rule,  more  nearly 
arrive  at  the  trutii  than  judges  who  do  not  see  the  witnesses 
or  the  attorneys  and  their  manner  and  methods,  and  who  do 
not  see  the  general  conduct  of  the  trial  and  the  general  situ- 
ation which  surrounds  the  trial  of  every  case.  Judges,  as  a 
rule,  are  trained  only  in  the  law.  In  this  case,  it  was  for  the 
jury  to  say  which  of  the  witnesses,  if  any,  they  would  believe 
or  disbelieve.    State  v.  Lightfoot,  107  Iowa  344. 

Though  there  was  a  conflict  in  the  evidence'  at  some 
points,  the  jury  could  have  found  from  the  evidence,  among 
other  facts  appearing  in  the  record,  that  the  buildings  and 
furniture  were  over-insured ;  the  insurance  was  paid,  part  to 
Madden  and  part  to  Saling ;  that  the  burnings  of  the  building 
of  Saling  in  Creston,  and  that  of  Madden,  and  their  contents, 
were  of  incendiary  origin.  The  Madden  property  was  situated 
in  the  town  of  Cromwell,  about  six  miles  distant  from  Creston. 
This  building  was  not  a  large  one.  Defendant  claims  he  was 
fitting  it  up  as  a  hotel  in  order  to  trade  it  off.  It  was  burned 
August  1st,  about  eleven  o'clock  at  night.  The  second-hand 
furniture  was  placed  in  it  a  few  days  before  the  fire.  The 
building  had  not  been  opened  for  business  and  had  not  the 
appearance  of  being  occupied.  Defendant  purchased  the  fur- 
niture from  his  co-defendant,  Saling.  As  to  it,  the  claim  of 
defendant  is  that  he  paid  Saling  $50.00  in  cash  and  secured 
the  balance  of  the  purchase  price,  $400.00,  by  giving  a  mort- 
gage to  Saling.  The  policy  of  insurance  was  written  making 
the  loss,  if  any,  payable  to  Saling.  There  was  evidence  that 
Saling  said  Madden  had  paid  $100.00  in  cash  and  given  a 
chattel  mortgage  for  $400.00.     This  furniture  was  taken  by 


May  1915]  State  v.  Madden.  243 

m 

wagon  from  Creston  to  Cromwell  by  persons  hired  by  Saling ; 
both  Madden  and  Saling  wet'e  present  and  assisted  in  placing 
the  furniture  in  the  Madden  house.  The  jury  could  have 
found  that,  to  an  inquiry  made  of  defendant  Madden  as  to 
how  the  fire  originated  at  Cromwell,  he  explained  that  his 
wife  was  cleaning  a  dress  the  evening  of  the  fire,  before  she 
left  Cromwell  and  returned  to  Creston,  and  that  it  might  have 
originated  in  that  way.  Defendant  was  not  then  married  to 
this  lady,  but  did  afterwards,  and  before  the  trial,  marry  her. 
She  was  assisting  him  arrange  the  furniture  and,  as  they 
claim,  in  preparing  the  property  for  use.  They  were  both 
witnesses,  and  on  the  stand  did  not  make  any  claim  that  the 
fire  originated  in  the  manner  stated  by  defendant.  The 
record  shows,  and  the  jury  could  have  so  found,  that  Saling 
took  an  interest  in  the  affairs  of  Madden  in  connection  with 
the  insuring  of  the  building  at  Cromwell  and  getting  the  fur- 
niture into  the  building;  that  on  at  least  two  occasions  while 
the  property  was  being  delivered  in  Cromwell,  Saling  and 
Madden  drove  together  from  Creston  to  Cromwell;  it  was 
unusual  for  Saling  to  deliver  goods  as  far  as  six  miles  from 
his  place  of  business ;  Saling  furnished  the  information  to  the 
insurance  agent  upon  which  the  policy  on  the  furniture  was 
written,  and  also  reported  the  loss.  During  the  day  pre- 
ceding the  fire.  Madden  and  the  woman  who  afterwards 
became  his  wife  spent  the  greater  part  of  the  afternoon  at 
Cromwell  in  and  about  the  hotel  property.  About  6:30 
o'clock  in  the  evening,  this  woman  was  seen  carrying  a  can 
of  oil  from  a  near-by  grocery  to  the  Madden  building.  Shortly 
after  this,  she  and  Madden  drove  to  Creston.  About  7 :30  to 
8:00  o'clock  that  same  evening.  Madden  hired  a  horse  and 
buggy  at  the  McPee  Livery  in  Creston.  About  the  time  the 
fire  was  discovered,  about  11 :00  o'clock  on  the  night  of  August 
1st,  a  bu^y  was  seen  by  a  witness  standing  at  the  northwest 
comer  of  the  park,  which  was  near  the  Madden  property, 
and,  at  the  time  the  alarm  of  fire  was  given,  the  horse  and 
buggy  was  driven  away  from  there  on  a  trot.    According  to 
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the  testimony  of  a  witness  who  was  employed  by  the  McFee 
Livery,  the  horse  hired  by  Madden  and  driven  away  by  him 
about  8:00  o'clock  in  the  evening  was  returned  between  11 :30 
and  12:00  o'clock  that  night  by  Saling.  No  explanation  is 
offered  by  the  defendant  as  to  where  he  drove  the  horse  taken 
from  the  McFee  Livery  on  the  night  of  the  fire.  Saling  was 
not  a  witness  in  the  case. 

These  circumstances,  if  true,  and  the  jury  could  have  so 
believed  from  the  evidence,  in  connection  with  the  actions  of 
defendant  and  Saling  relating  to  the  insurance,  the  placing 
of  the  property  in  the  building,  and  their  actions  soon  before 
the  Saling  fire  in  Creston,  when  they  were  seen  together,  and 
just  after  that  fire  occurred,  coupled  with  the  testimony  of 
ftlrs.  Oidley  that  she  saw  the  defendant  Madden  running 
away  from  the  Saling  home  at  the  time  of  the  Saling  fire, 
with  the  other  circumstances  in  the  case,  tend  strongly  to  show 
the  guilt  of  the  defendant  of  the  crime  charged.  We  shall 
refer  to  the  testimony  of  Mrs.  Gidley  later.  Gk>ing  back  to 
the  Madden  fire  in  Cromwell,  a  witness  testified  with  refer- 
ence to  the  nature  of  the  fire  as  follows: 

''I  got  home  the  night  of  the  fire  about  ten  o'clock.  In 
going  I  passed  by  the  Madden  house  on  the  west  side.  As 
I  went  home  there  was  a  dim  light  burning.  I  saw  it  shining 
out  of  the  west  windows.  I  was  awakened  that  night  by 
some  one  calling,  *Pire.'  I  got  up  and  went  down  town.  The 
Madden  house  was  on  fire.  When  I  got  down  to  the  fire 
there  was  no  one  there.  I  went  right  to  the  south  kitchen 
door.  I  looked  through  the  window  in  the  door.  I  think 
there  was  a  glass  in  it.  It  was  all  full  of  stuff  and  the  fire 
was  burning  all  over  it.  It  was  all  in  that  room.  It  seemed 
to  be  piled  up  in  a  heap  in  the  center  of  the  room,  right  back 
of  the  door.  .  .  .  There  was  no  fire  to  be  seen  anywhere 
else  in  the  house." 

The  jury  .may  have  believed  from  all  the  circumstances 
that  defendant,  instead  of  arranging  the  house,  setting  up 
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the  furniture,  as  he  and  the  woman  claimed  they  were  doing, 
were  preparing  the  property  for  a  fire  by  mas&dng  it  in  the 
one  room. 

In  regard  to  the  Saling  fire  in  Creston  and  the  c<mduct 
of  the  defendant  Madden  at  that  time,  Mrs.  Gidley  testifies: 

"When  I  went  out  on  the  porch  I  beard  somebody  run- 
ning and  naturally  supposed  they  were  running  to  the  fire, 
and  when  they  came  in  view  they  were  running  in  the  oppo- 
site direction,  running  east.  It  was  Earl  Madden  and  he 
went  around  his  house  and  on  to  the  porch.  He  went  on 
the  north  side  and  around  to  the  east  and  onto  the  east  porch. 
He  had  a  coat  and  hat  on.  It  must  have  been  pulled  down 
over  his  head.  I  could  not  say  how  fast  he  could  run,  he 
was  running  east  and  on  the  south  side  of  the  street,  and 
his  home  is  located  on  the  south  side  of  the  street,  and  on 
the  same  side  of  the  street  on  which  Mr.  Saling 's  home  is 
located.  In  the  center  of  the  street  is  a  big  arc  light.  My 
porch  is  next  to  the  arc  light,  to  the  east  of  the  west  sitting 
room  and  south  of  the  parlor,  and  the  arc  light  is  in  the 
center  of  Clarke  and  "Walnut  Streets.  He  went  around  north 
of  his  house  and  around  on  the  east  side  and  on  the  porch. 
I  should  judge  from  three  to  five  minutes  he  came  out.  He 
didn't  have  any  coat  on  when  he  came  out,  and  he  was  pulling 
up  his  sleeves.  There  was  a  gentleman  there  they  call  Ever- 
ett Emerson,  he  was  lying  in  the  hammock  and  he  spoke 
to  him  and  they  went  down  towards  the  fire.  The  two  of 
them  walked  west  down  towards  Mr.  Saling *s  fire." 

The  defendant  denies  that  he  was  at  the  Saling  home 
before  the  fire  alarm  was  sounded  and  claims  that  when  he 
went  down  there  he  had  on  his  coat  and  was  fully  dressed, 
but  the  city  marshal  saw  Madden  at  the  Saling  fire  and  cor- 
roborates the  testimony  of  Mrs.  Gidley,  in  part,  by  stating 
that  the  defendant  was  in  his  shirt  sleeves,  and  that  his 
sleeves  were  rolled  up.  The  burning  of  the  Saling  property 
in  Creston  occurred  after  the  Madden  fire.    The  court  with- 
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drew  from  the  consideration  of  the  jury  the  question  as  to 
a  third  fire. 

We  have  not  set  out  all  the  evidence.  There  are  many 
other  circumstances  in  the  record,  some  against  the  defend- 
ant, others  in  his  favor.  There  was  a  dispute  as  to  some  of 
the  circumstances  we  have  enumerated,  but,  from  the  entire 
record,  we  are  satisfied^  that  it  was  a  question  for  the  jury 
to  say  whether  the  defendant  is  guilty. 

We  are  of  opinion  that  the  verdict  has  sufficient  support. 
Finding  no  reversible  error,  the  judgment  is — Affirmed. 


Ladd,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Otto  Vochoski  et  al.,  Appellants. 

RAPB:     AMttUlt  with  Intent — Corroboration — Snfllciency.    Evidence 
1    reviewed  and  held  to  show  sufficient  oorroboiation  to  sustain 
conviction  for  assault  with  intent  to  commit  rape. 


Evidence  reviewed  and  held  sufficient  to  sustain  conviction 

2  for  assault  with  intent  to  commit  rape. 

BAPB:    Oomplaint — ^DeUy — Effect.    Delay  in  making  complaint  of  a 

3  rape  goes  to  its  probative  force  under  the  surrounding  circum- 
stances, and  not  to  its  admissibility. 

BAPE:     Issnes — Incladed  OffensoB.     The  evidence  being  sufficient 

4  to  sustain  a  conviction  for  rape,  it  was,  under  the  evidence  in  in- 
stant case,  proper  to  submit,  the  included  offense  of  assault  with 
intent  to  commit  rape. 

BAPE:     LMRiefl — ^Indaded  Offenses.    The  submission  of  included  of- 

5  fenses,  which  might  have  been  omitted,  can  seldom  be  prejudicial 
to   defendant. 

BAPE:      Evidence— Oorroboratton — Province    of    Court    and    Jnry 

6  Stated.  It  is  the  province  of  the  court  to  determine  whether  the 
record  contains  corroborating  evidence, — ^the  province  of  the  jury 
to  pass  thereon.  The  court  necessarily  finds  there  is  corrobora- 
tion, in  submitting  the  issues  to  the  jury. 
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BAFE:     Iii8tnictloii»— Prosecatriz's  Story.    An  instruetion  in  effect 

7  requiring  the  state  to  Bustain  the  entire  story  of  prosecutrix 
in  order  to  justify  a  conviction  was  without  prejudice  to  de- 
fendant. 

OSIBfllKAL  LAW:    Trial— Ifisoondnct  of  Prosecator — Solllciency  of 

8  Showing.  Misconduct  of  the  prosecutor  in  argument  must  be 
made  to  appear.    The  court  will  not  presume  it. 

PBINGIPLE  APPLIED:  I>uring  argument,  controversy  arose 
as  to  what  the  county  attorney  had  in  fact  said  to  the  jury. 
The  court  made  no  finding  as  to  what  was  said.  The  court  stated 
that  he  would  state  the  law  to  the  jury  in  his  instructions.  The 
matter  seems  to  have  been  overlooked.  No  effort  to  complete 
the  record  for  review  was  made.  The  counsel  objecting  did  not 
farther  complain,  except  that  in  motion  for  new  trial  he  farther 
insisted  on  what  he  claimed  the  county  attorney  had  said.  Held, 
the  record  presented  nothing  for  review  on  the  matter  of  mis- 
conduct in  argument. 

Appeal  frani  Janes  District  Court. — ^Hon.  F.  O.  Eluson, 

Judge. 

Saturday,  Decembeb  19, 1914. 

Rehearino  Denied  Tuesday,  May  11,  1915. 

Prosecution  for  rape.  There  was  a  verdict  of  guilty  of 
assault  with  intent  to  commit  rape  against  both  defendants. 
Judgment  was  entered  accordingly  and  sentence  imposed. 
Both  defendants  appeal. — Affirmed, 

Jamison,  Smyth  &  Hann  and  Clifford  Paul,  for  appel- 
lants. 

George  Cosson,  Attorney  General,  and  George  C.  Gorman, 
County  Attorney,  for  appellee. 

Evans,  J. — Eliza  Leslie,  the  prosecuting  witness,  testified 
in  part  as  follows: 

'*I  live  at  Oxford  Mills.  I  have  lived  there  about  three 
years.    Before  coming  to  Oxford  Mills  I  lived  five  miles  west. 
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Lived  on  a  farm  with  my  folks.  I  was  raised  on  a  farm.  I 
am  sixteen  years  old.  Am  acquainted  with  Leon  Carroll  and 
Otto  Vochoski.  Have  known  Carroll  ten  years  and  Vochoski 
five.  September  8,  1912,  I  was  at  Benhart's.  Benharts  live 
about  four  miles  west  of  Oxford  Mills.  I  had  been  there  about 
throe  weeks.  Had  been  working  for  Benharts  off  and  on  for 
three  years.  I  didn  't  live  at  home  with  my  father  and  mother. 
I  lived  at  my  brother's,  Dick  Leslie.  When  not  working  at 
Benharts  I  stayed  with  my  brother. ' ' 

Q.  **Now,  Miss  Leslie,  you  may  state  whether  or  not  you 
had  a  'phone  call  from  anyone  on  September  8th,  Sunday.  If 
so,  state  what  there  was  to  that." 

A.  '^Mr.  Carroll  was  the  one  that  called  me  up.  Mrs. 
Benhart  answered  the  'phone  and  he  asked  for  me  and  I  asked 
who  it  was,  and  he  said  Otto  Vochoski,  and  I  said  'Otto 
Vochoski,'  I  couldn't  tell  by  the  voice.  He  said  'You  know 
who  I  am.'  I  thought  it  was  Bert  Jeffries.  I  didn't  say  any- 
thing in  reply  as  to  whether  it  was  Jeffries  or  not.  I  am 
acquainted  with  Jeffries.  We  had  the  following  conversation : 
He  asked  if  I  had  company  for  that  night,  I  told  him  no.  He 
asked  if  he  could  come  out.  I  said  he  could.  It  was  about  7 
o'clock.  About  a  quarter  to  eight  after  that,  Carroll  came. 
He  rapped  at  the  door  and  the  dog  barked  and  he  said  'Will 
the  dog  biteT'  Mrs.  Benhart  said  'no,'  so  I  went  to  the  door. 
I  said  Mr.  Jeffries  called  me  up,  and  he  said  it  was  him  that 
called  me  up,  and  he  asked  me  to  go  buggy  riding  with  him 
and  I  told  him  I  would.  Mr.  and  Mrs.  Benhart  were  in  the 
house  at  the  time.  We  went  to  the  buggy.  I  didn 't  put  a  hat 
on.  He  had  a  horse  and  buggy  standing  out  in  front  of  the 
house.  We  went  through  the  entrance  of  the  gate  out  to  where 
the  buggy  was,  got  into  the  buggy  and  drove  north  about  a 
half  a  mile.  The  road  runs  north  and  south  past  Benhart 's 
place.  Then  turned  around  and  came  back  past  Benhart 's 
house.  No  one  came  to  the  house  with  him  at  that  time  and  no 
one  went  away  with  him.  When  we  went  past  Benhart 's 
house,  we  went  on  south.    The  road  runs  south  and  east  of 
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Benhart's  home  about  a  q[iiaiter  of  a  mile.  We  paaoed  an 
orchard  going  aoath  and  there  is  a  field  on  the  other  side. 
As  you  go  south  on  the  road  it  is  down  hilL  There  is  a  cat 
in  the  hill,  the  road  is  dn^  out  and  there  is  a  hedge  fence 
along  the  side  of  the  road,  osige  orsnge  hedge.  When  we  got 
down  to  the  bottom  of  the  hill,  there  is  a  bridge  there.  There 
is  no  honse  near  it.  I  wmt  OTer  described  road  with  CarroU. 
When  we  came  down  to  the  bottom,  most  a  half  mile,  there  is 
a  kind  of  a  Talley  there  and  a  bridge  there.  When  we  came 
down  to  the  bridge  Vochoski  came  oat,  one  of  the  defendants 
in  this  soit.  He  came  and  said  'I  hsTC  got  yoa.'  Mr.  CarroU 
jumped  oat  of  the  baggy  and  said  'what  are  yoa  dcnng  here' 
and  strack  at  him.  They  stepped  the  honey  they  did  not  fight, 
they  strack  at  one  another  and  smiled.  Vochoski  stepped  into 
the  baggy  with  me.  He  ocmunenced  saying  he  wss  going  to 
tell  my  folks  I  was  with  Leon  CarrolL  I  said  I  didn't  care,  I 
wss  going  to  tell  them  myself." 

Q.  "What  did  he  dof" 

A.  "He  poshed  me  over  and  took  me  around  the  neck 
with  his  arms  and  commenced  to  tell  me  I  would  have  to  let 
him  have  intercourse  with  me.  Then  I  begged  Carroll  not  to 
let  Vochoski  do  it,  and  he  said  he  wouldn't  do  it.' 

Q.  "What  did  CarroU  do,  if  anything f 

A.  "He  pushed  me  over  and  held  my  hands.  Vochoski 
held  one  and  Leon  the  other  while  Leon  unpinned  the  cloth 
I  had  <m.  They  took  the  cloth  off,  unpinned  it.  I  could  not 
move  my  hands.    I  hoUered  and  cried. ' ' 

A.  "They  told  me  to  shut  up  or  they  would  shut  me  up. 
Vochoski  took  hold  and  raised  my  clothes  and  Leon  Carroll 
unbuttoned  my  clothes.  Vochoski  got  onto  me  in  the  buggy 
and  he  had  intercourse  with  me  and  he  penetrated  my 
person. ' ' 

Q.  "After  he  had  done  this,  did  CarroU  do  anything  to 
youT" 

A.  "He  did  the  same  as  Vochoski." 


■ 
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Both  defendants  were  witnesses  on  the  triaL  The  tele- 
phone call  and  the  ride  pursuant  thereto  were  conceded  by 
Carroll.  He  denied,  however,  that  he  gave  any  other  name 
than  his  own  in  the  telephone  call.  He  also  denied  the  allied 
assault.  The  presence  of  Vochoski  was  denied  by  both  defend- 
ants. 

At  the  close  of  the  State's  evidence,  there  was  a  motion 
by  the  defendant  Vochoski  for  a  directed  verdict  on  the 
grounds  that  the  evidence  was  insufficient  to  connect  him  with 

the  alleged  offense  and  because  there  was  no 

1     Raps  *  &B' 

eauit  with  In-     corroborating  evidence.    This  motion  was  not 

tent :  corrobo- 
ration :  Buffl-      renewed  at  the  close  of  all  the  evidence.    How- 

dency 

ever,  the  same  contention  is  urged  on  this 
appeal.  It  is  first  urged  for  the  defendant  Vochoski  that  there 
was  no  corroborating  evidence  .as  to  him. 

There  was  evidence  other  than  that  of  the  prosecutrix 
which,  if  believed  by  the  jury,  would  establish  the  following 
facts:  That  Carroll  called  on  the  prosecutrix  with  horse  and 
^^SSy  &t  about  7 :45 ;  that  this  was  pursuant  to  the  telephone 
call  at  about  seven  o'clock;  that  Vochoski  was  with  Carroll  at 
the  time  of  the  telephone  call  and  heard  what  he  said ;  that  the 
telephone  call  purported  to  be  in  the  name  of  Vochoski ;  that 
Vochoski  and  Carroll  were  riding  together  in  Carroll's  bug^ 
shortly  before  Carroll  started  for  the  Benhart  home;  that 
Carroll  left  the  prosecutrix  at  the  Benhart  home  about  10 :00 
P.  M. ;  that  Vochoski  and  Carroll  were  together  at  the  neigh- 
boring village  four  miles  distant  at  11 :00  P.  M.  and  that  they 
rode  home  together  in  the  same  buggy;  that  prior  to  the 
assault  and  on  the  same  afternoon  or  evening,  Vochoski  told 
witness  Engle  that  he  had  a  **date"  for  that  evening  with  the 
prosecutrix ;  that  after  the  event  and  after  his  arrest  therefor, 
he  made  statements  admitting  his  presence  at  the  place  of  the 
alleged  assault.  That  the  foregoing  was  sufficient  to  go  to  the 
jury  on  the  question  of  corroboration  is  too  clear  for  dis- 
cussion. 

II.  It  is  urged  for  both  defendants  that  tiie  testimony  was 
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insufficient  to  convict.    The  argument  is  that  the  story  told 
by  the  prosecuting  witness  is  too  improbable,  if  not  impossible, 

to  be  credible.    The  story  is  a  revolting  one. 

2.  Raps. 

In  a  sense,  a  revolting  crime  is  always  incred- 
ible, especially  to  those  who  would  be  morally  incapable  of  it 
themselves.  In  that  sense  only  is  the  story  of  the  prosecutrix 
necessarily  incredible.  Of  course,  it  should  be  scrutinized 
with  searching  care  and  the  jury  was  so  instructed.  But  the 
revolting  character  of  the  crime  must  not  be  permitted  of 
itself  to  operate  as  an  impeachment  of  the  story  of  the  injured 
party.  The  story  of  the  prosecutrix  is  full  of  consistent 
details  which  would  not  lend  themselves  readily  to  a  complete 
fabrication.  A  few  evenings  prior  to  the  night  in  question, 
Vochoski  had  taken  the  prosecutrix  out  buggy  riding  and  had 
attempted  indecent  liberties  with  her,  because  of  which  she 
left  his  buggy.  Carroll  had  not  previously  kept  company  with 
her  and  does  not  appear  to  have  taken  her  out  riding  before. 
It  being  once  found  that  Vochoski  was  at  the  place  of  the 
alleged  assault  by  previous  understanding  with  Carroll,  such 
fact  would  naturally  give  rise  to  very  unfavorable  inferences 
quite  consistent  with  the  story  of  the  prosecutrix. 

III.  The  prosecutrix  was  sixteen  years  old  and  was  a 
domestic  in  the  Benhart  family.  The  alleged  offense  was 
committed  on  Sunday  evening.     When  she  returned  home, 

the  family  had  retired.    She  did  not,  on  the 

3 .  Bapb  :   com- 
plaint: delay:    following  day,   make  any  complaint  to  the 

effect.  , 

Benharts.  She  did  appear  to  be  in  distress 
and  was  observed  to  be  crying.  On  Tuesday,  she  went  to  the 
home  of  her  brother,  five  miles  distant,  and  made  the  com- 
plaint to  her  sister-in-law.  In  such  complaint  she  accused 
the  defendants  of  having  ravished  her.  Such  complaint  was 
put  in  evidence.  It  is  contended  for  the  defendants  that  it 
was  improperly  received  because  of  its  delay  and  because  it 
was  merely  hearsay  and  especially  so  as  to  the  naming  of  the 
defendants  therein.  The  complaint  was  clearly  admissible, 
notwithstanding  the  lapse  of  time  before  it  was  made.    The 


.   I 
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delay  was  subject  to  explanation  and  went  only  to  the  credi- 
bility and  weight  of  the  evidence.  The  entire  question  is 
covered  by  our  previous  cases.  State  v,  Dudley,  147  Iowa 
645 ;  State  v.  Peterson,  110  Iowa  647 ;  State  v.  McOhuey,  153 
Iowa  308. 

IV.  In  submitting  the  case  to  the  jury,  the  trial  court 
submitted  to  the  consideration  of  the  jury  all  the  included 
offenses,  viz. :  assault  with  intent  to  commit  rape,  assault  and 

battery,  simple  assault.    The  verdict  was  for 

4.  Rape:  1b-  ^>  *- 

sues:  included    assault  with  intent  to  commit  rape.     It  is 

offenses.  '^ 

urged  first  that  there  is  no  basis  in  the  evi- 
dence for  this  verdict  and  that,  under  the  evidence  of  the 
prosecutrix,  the  defendants  were  guilty  of  rape  or  were  not 
guilty  at  all.  As  the  evidence  was  sufficient  to  prove  rape, 
it  was  necessarily  sufficient  to  prove  the  assault  and  the  intent 
to  commit.  That  the  jury  may  have  had  a  reasonable  doubt 
as  to  whether  the  rape  was  actually  accomplished  under  the 
circumstances  shown,  and  yet  have  had  no  reasonable  doubt 
that  there  was  an  intent  and  attempt  to  accomplish  it,  involves 
no  necessary  inconsistency.  This  is  rendered  plain  by  perusal 
of  appellants'  argument  on  the  proposition  that  the  commis- 
sion of  the  crime  of  rape  under  the  circumstances  shown  was 
a  practical  impossibility. 

It  is  further  urged  that  the  trial  court  erred  in  submitting 
the  included  offenses,  because  the  defendants  could  not  have 
been  guilty  of  any  included  offenses  unless  they  were  guilty 

of  the  higher  offense  of  rape  accomplished. 

B .   Rapb  *    issues  : 

included        '    Many  of  our  previous  cases  are  cited  in  the 

offenses. 

brief,  but  they  are  all  cases  wherem  reversal 
was  sought  because  of  failure  of  the  court  to  submit  the 
included  offenses.  It  is  frequently  the  right  of  the  defendant 
to  have  the  included  offenses  submitted.  To  submit  included 
offenses  when  they  might  have  been  properly  omitted  can 
seldom  be  prejudicial  to  a  defendant.  Under  the  record  in 
the  case  at  bar,  the  evidence  would  sustain  a  verdict  for  any 
one  of  the  included  offenses  submitted.    It  clearly  sustains  the 
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verdict  rendered.    That  still  lower  included  offences  were  sub- 
mitted to  the  jury  could  work  no  prejudice  to  the  defendants. 

V.  Complaint  is  urged  that  the  trial  court  required  the 
jury  to  determine  whether  there  was  any  corroborative  evi- 
dence to  connect  the  defendants  with  the  offense.    It  is  argued 

6  Rape-  evi-  ^^^^  ^^  ^  ^^^  ^^^^  ^^  ^^®  court  and  not  the 
roSoratkST:  ^^^  *^  determine  whether  there  was  any  cor- 
court°an<f '  roborativc  evidence.  The  particular  instruc- 
jury  stated.  ^^^^^  number  eight,  thus  complained  of  is  long 
and  quite  stereotyped  in  form.  The  argument  is  based  upon 
isolated  phrases  separated  from  the  context.  It  is  true  that 
it  was  the  duty  of  the  court  to  determine  whether  there  was 
any  corroborative  evidence  to  connect  the  defendants  with  the 
offense.  If  nay,  it  was  the  duty  of  the  court  to  direct  a  verdict 
for  the  defendants.  In  overruling  the  motion  for  a  directed 
verdict  and  in  submitting  the  case  to  the  jury,  the  trial  court 
necessarily  found  that  there  was  sufficient  corroborative  evi- 
dence to  go  to  the  jury.  Such  corroborating  evidence  has 
already  been  recited  herein  and  we  hold  it  sufficient.  The 
weight  and  the  credibility  of  the  evidence  were  for  the  jury. 
If  the  jury  had  discredited  this  testimony,  there  would  have 
been  no  corroboration.  If,  therefore,  the  trial  court  had  erro- 
neously instructed  the  jury  as  to  whether  there  was  any  corrob- 
orating evidence,  it  would  be  prejudicial  to  the  prosecution 
and  not  to  the  defendant.  The  only  mistake  the  jury  could 
make  at  that  point  would  be  to  find  in  the  negative.  Taking 
the  instruction  as  a  whole,  it  is  not  fairly  subject  to  the  criti- 
cism made  upon  it,  although  it  might  have  laid  the  question 
before  the  jury  more  concisely. 

VI.  In  instruction  number  seven,  the  following  language 
was  used:  ''and  from  all  the  facts  and  circumstances  given 
in  evidence  determine  the  probability  or  improbability  of  her 

story  and  whether  the  defendants  or  either  of 
tiona:  prose-      them  did  in  fact  ravish  her  as  charged.'' 

cutrix'8  Btory.  .    .        .      ,.  ,  ,  -  ^,  , 

Complaint  is  directed  to  the  use  of  the  words 
*'her  story."    It  is  argued  that  the  question  was. the  prob- 
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ability  or  the  improbability  of  the^  guilt  of  the  defendants 
and  not  the  probability  or  the  improbability  of  **her  story." 
We  see  no  ground  for  complaint  here.  Unless  the  jury  were 
to  find  the  story  of  the  prosecutrix  materially  true,  the  defend- 
ants could  not  have  been  found  guilty.  Neither  could  they 
have  been  acquitted  without  a  rejection  of  the  story  of  the 
prosecutrix  as  being  incredible,  improbable,  or  too  doubtful. 
If  there  was  error  in  using  the  words  complained  of,  it  was 
that  it  laid  upon  the  State  the  burden  of  sustaining  the  entire 
story  of  the  prosecutrix  in  order  to  obtain  conviction,  whereas 
theoretically  her  story  might  have  been  rejected  in  part  and 
accepted  in  part  and  the  accepted  part,  with  the  other  testi- 
mony, mi^t  have  been  sufficient  to  warrant  the  conviction. 
The  only  possible  error,  therefore,  in  the  use  of  these  words 
was  that  an  undue  burden  was  laid  upon  the  State. 

VII.  Complaint  is  made  of  the  conduct  of  the  county 

attorney  in  the  argument  of  the  case  to  the  jury.    The  record 

on  the  question  is  quite  incomplete.    In  the  course  of  the  argu- 

8    cbiminal  nient,  the  counsel  for  defendants  objected  to 

daS'of'pKwe-    ^^^  argument  of  the  county  attorney  and 

c?e*ncy  of*'       Stated  to  the  court  what  the  county  attorney 

Bhowin«.  jj^^  g^j^    Whether  it  was  said  in  the  presence 

or  absence  of  the  judge  does  not  appear.  Counsel  for  the 
defendants  noted  an  exception  to  such  alleged  statement  of 
the  county  attorney  in  argument  to  the  jury.  The  county 
attorney  denied  the  statement  of  defendants'  attorney  as  to 
what  he  had  said.  He  also  purported  to  recite  what  he  did 
say.  No  finding  was  made  by  the  court  as  to  what  was 
actually  said  by  the  county  attorney  to  the  jury.  No  excep- 
tion was  taken  by  defendants'  attorney  to  any  other  statement 
of  the  county  attorney  than  the  one  recited  by  himself.  If 
the  denial  of  the  county  attorney  were  found  to  be  correct 
and  if  the  only  statement  he  made  was  the  one  recited  by 
himself  to  the  court,  no  exception  was  preserved  to  the  state- 
ment in  that  form.  The  parties  being  in  dispute  as  to  what  was 
said,  the  trial  court  disposed  of  it  as  follows :    * '  The  Court : 
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'I  can  explain  all  these  things  and  matters  when  I  come  to 
give  the  instructions. 

"  '(lentlemen  of  the  Jury:  I  will  give  you  the  law 
governing  the  same  when  I  come  to  give  my  instructions. 
That  is  all  the  law  in  this  case. '  " 

To  this  statement  of  the  court  the  attorney  for  defendants 
acquiesced  without  exception.  No  further  reference  was  made 
to  the  subject  either  in  the  instructions  or  otherwise.  That 
the  subject  was  entirely  overlooked  in  the  instructions  was 
known  to  the  counsel  before  the  jury  went  out.  No  effort 
appears  to  have  been  made  either  to  bring  it  again  to  the 
attention  of  the  court  or  to  note  an  exception  to  the  failure 
of  the  court  to  complete  the  record  for  the  purpose  of  review. 
The  question  was  likewise  raised  in  the  motion  for  a  new 
trial.  But  such  ground  of  new  trial  was  based  exclusively 
upon  defendants'  contention  of  what  the  county  attorney  had 
said.  There  was  at  no  time  a  finding  by  the  trial  court  or 
agreement  of  counsel  as  to  what  was  said.  We  think,  there- 
fore, that  there  is  nothing  before  us  at  this  point  which  we 
can  properly  consider.  The  foregoing  comprise  the  principal 
questions  presented  for  our  consideration.  We  find  no  error 
in  the  record  and  nothing  to  indicate  that  the  defendants  did 
not  obtain  a  fair  trial. 

The  judgment  below  must  therefore  be — Affirmed, 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Isaac  Bice  et  al.,  Appellants,  v.  Lorenzo  Siver  et  al., 

Appellees. 

COMPROMISE  AND  SETTLEMENT:     Consideration— Payment  in 
1    Advance — ^Unliquidated  Claims.     The  payment  of  a  liquidated 
claim    (rent   notes)    before   maturity   may  be   a  sufficient  con- 
sideration for  the  satisfaction  of  unliquidated  claims  pending 
between  the  parties. 
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OOMPBOMI8E  AMD  SBTTLSMEHT:    Facts  Showing— Eildanoa  Be- 

2  Tlewed.  Evidence  reviewed  and  held  insufficient  to  establisb, 
prima  facie,  a  compromise  settlement. 

OONTBAOTS:    Konperfomianoe— Dlillcnlty  Attending  Ferfonnance— 

3  EzcoM.  Inconvenience  and  difficulty  attending  the  performance 
of  the  terms  of  a  contract  ia  no  excuse  for  nonperformance. 

AUOnOKS  AND  AUOTIOITESBS:    Warranty— Ko  ImpUed  Antlior- 

4  ity  to  Hake.  An  auctioneer  has  no  implied  authority  to  warrant 
property  sold  by  him. 

EVIDEHOE:     "Farol  Evidence"  Bole — Contracts  Fartly  Written, 

5  Fartly  Oral — ^Wben  Oral  Fart  Frorable.  A  contract  may  be  partly 
in  writing  and  partly  in  parol.  If  the  parol  part  is  concerning 
a  matter  not  covered  by  the  writing,  then,  the  written  and  parol 
parts  being  harmonious,  the  parol  part  may  be  shown  along  with 
the  written. 

PRINCIPLE  APPLIED:  A  landlord  and  tenant,  early  in  the 
fall  of  the  year,  entered  into  an  oral  lease  for  the  year  follow- 
ing. In  January,  following  the  oral  lease,  a  written  lease  was 
executed.  Held,  the  written  lease  did  not  prevent  the  tenant 
from  showing  that  by  the  terms  of  the  oral  lease  he  was  to  have 
the  right. to  do  certain  plowing  during  the  fall  preceding  the 
execution  of  the  written  lease. 

Appeal  from  Linn  District  Court, — Hon.  W.  N.  Treighler, 

Judge. 

Thursday,  May  13,  1915. 

Action  to  recover  damages  consequent  on  breaches  of  a 
farm  lease.  A  counterclaim  was  filed  and  on  trial  a  verdict 
returned  for  defendant.  From  judgment  entered  thereon 
plaintiffs  appeal. — Reversed, 

A.  W,  Fisher  and  Voris  &  Haas,  for  appellants. 

Chas,  W.  Kepler  <fe  San,  for  appellees. 

Ladd,  J. — ^Plaintiffs  owned  240  acres  of  land,  and,  on 
January  24,  1912,  executed  a  lease  thereof  to  the  defendant 
from  January  1,  1912,  to  March  1,  1913.  By  the  terms  of 
this  lease,  the  tenant  was  to  pay  a  rental  of  $960.00  and  all 
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damages  the  lessor  might  sustaiii  owing  to  any  failure  to 
perform  its  conditions.  The  lease  required  the  defendant 
to  haul  out  and  spread  on  the  land  all  the  manure  thereon 
or  which  might  accumulate  during  the  term,  and  it  is  alleged 
in  the  petition  that  the  defendant  failed  to  do  this,  to  plain- 
tiffs' damage  in  the  sum  of  $75.00;  that  he  misappropriated 
1,334  feet  of  lumber  of  the  value  of  $49.27 ;  that  he  cut,  moved 
and  destroyed  fences  to  replace  which  plaintiffs  were  put  to 
an  expense  of  $72.04;  that  he  permitted  to  go  to  seed  and 
spread  Canada  thistles  (m  the  land,  to  their  damage  in  the 
sum  of  $50.00;  and  that  he  misappropriated  four  hinges, 
broke  out  window  lights,  carried  away  linoleum  and  removed 
a  kettle,  to  their  damage  in  the  sum  of  $16.40.  The  answer 
pleaded  a  settlement,  and  in  the  counterclaim,  defendant 
asked  to  be  allowed  $137.50  damages  on  breach  of  warranty 
in  the  sale  of  hay,  and  $20.00  owing  to  the  refusal  of  plaintiffs 
to  permit  the  defendant  to  plow  in  the  fall  on  the  place  as 
agreed. 

I.  The  evidence  disclosed  that,  but  for  the  plea  of  settlc- 

,    ^  ment,  plaintiffs  were  entitled  to  recover  for 

i?Ji^^^:^'       failure  to  haul  out  the  manure.    On  the  other 

MKNT :  con- 

plfymonriii  ad-    hand,  if  there  was  a  sufficient  showing  of  set- 
iiquidated  tlement  to  carry  the  issue  to  the  jury,  error 

ciaima.  ^  ^^^  other  rulings  must  have  been  without 

prejudice.    At  the  outset  then,  it  is  important  to  inquire  into 
the  sufficiency  of  the  evidence  bearing  on  this  issue.    One-half 
the  rent  was  payable  January  1,  1913,  and  the  other  half  on 
2   CoMPROMis        J^larch  1st  following.    In  December  previous, 
MBN/'Tacte      ^^®   defendant   met   plaintiff  Isaac  Bice   at 
deSw^e^  ''''*"     Walker,  and  talked  with  him  a  couple  of 
^*^^^-  hours  at  the  bank.    "We  talked,''  says  de- 

fendant Siver,  ''about  the  manure  I  hadn't  got  out  and  about 
all  the  different  things  I  thought  he  would  make  me  trouble 
over;  I  told  him  I  had  trouble  on  the  land,  couldn't  get  on 
to  some  sixty  acres,  and  about  the  spoiled  hay,  that  there  were 
two  or  three  feet  of  spoiled  hay  in  the  bam  that  I  had  to 
Vol.  1701a.— 17 
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feed  to  my  cattle.  I  called  plaintiff's  attention  to  the  hay 
when  I  found  it  was  spoiled.  I  settled  with  him  in  Walker 
in  December,  1912.  I  asked  him  to  throw  off  two  tons  of 
hay,  he  wouldn't  do  it;  then  I  asked  him  to  throw  off  one 
ton  and  he  wouldn't  do  it.  He  said  if  I  would  pay  the  rent 
he  would  be  satisfied.  I  paid  him  $12.00  per  ton  for  the 
hay,  I  told  him  I  hadn't  got  the  manure  out,  that  I  wasn't 
to  go  on  to  it  in  the  fall  and  I  didn't  think  that  he  ought  to 
compel  me  to  haul  out  what  he  had  stocked  up  for  years. 
He  didn  't  say  that  he  would  do  anything  if  I  paid  my  notes, 
one  of  the  rent  notes  was  not.  due  until  March  1st.  I  asked 
him  if  he  would  take  all  the  money,  and  he  said,  'all  right,' 
and  I  told  the  banker  to  draw  up  a  check  for  the  full  amount 
and  deduct  the  interest,  and  then  there  was  something  said 
by  me  about  some  guide  wires  that  I  put  up  at  the  com 
crib." 

On  cross-examination  he  testified  that,  when  he  paid  the 
notes,  he'  paid  them  in  full,  less  discount  for  the  unexpired 
time  on  the  last  note  maturing.  ''I  wanted  him  to  throw  off 
$1.25  an  acre  for  the  land  not  plowed.  He  objected  to  it. 
There  was  something  said  about  the  manure.  I  told  him  how 
much  I  had  hauled  and  how  much  I  thought  there  was  in 
there.    I  didn't  want  to  do  anything  about  the  manure  then.'* 

The  brother  of  the  defendant  testified  as  follows:  ''I 
was  present  when  the  defendant  had  a  settlement  with  Mr. 
Bice  at  Walker  on  the  23rd  of  February,  1912.  Was  in  the 
bank,  my  boy,  myself  and  the  defendant,  and  Mr.  Hawkinson, 
the  banker,  was  there.  I  talked  some  with  Mr.  Bice  about  the 
manure  myself.  He  said  he  knew  it  was  impossible  to  get 
that  manure  out  in  the  fall  the  way  the  weather  was.  They 
had  some  talk  about  the  hay.  The  defendant  asked  him  to 
throw  off  on  the  hay  and  I  heard  him  say  that  if  he  would 
throw  off  a  ton  or  a  couple  of  ton  that  it  was  going  to  be 
pretty  hard  to  raise  the  rent  that  he  had  to  pay. '  My  brother 
spoke  to  him  about  the  fall  pasture  and  the  condition  of  the 


May  1915]  Bice  v.  Siver.  259 

fences.  After  the  defendant  paid  the  rent,  Bice  said,  'It  is 
settled  up.'  Q.  What  did  he  say  aft^r  that?  A.  He  said 
him  and  Lon  was  going  to  settle  up  and  there  would  be  no 
trouble.  .  .  .  Q.  There  wasn  't  anything  said  about  manure  f 
A.  I  didn't  hear  my  brother  say  anything  about  manure  that 
day." 

Hawkinson  testified  that  he  was  the  cashier  of  the  bank 
and  heard  a  part  of  the  conversation.  That  he  heard  them 
talking  about  throwing  off  $1.00  an  acre  for  the  land  not 
plowed,  and  some  talk  about  hauling  manure  or  failing  to 
haul  and  other  matters. 

The  appellant  argues :  first,  that  there  was  no  considera- 
tion for  any  settlement;  and  second,  that  no  agreement  to 
settle  the  matters  in  dispute  was  made  by  the  parties.  The 
rent  note  was  paid  before  maturity  and,  even  though  a  dis- 
count was  allowed,  defendant  was  under  no  obligation  to  pay 
until  it  should  become  due.  Of  course,  the  discount  was  a 
consideration,  but  there  may  have  been  a  consideration  in 
addition  to  this,  and  if,  as  defendant  contends,  such  addi- 
tional consideration  was  the  payment  of  the  rent  notes  before 
maturity,  then  this  would  be  ample  to  support  the  satisfaction 
of  the  unliquidated  claims  held  by  plaintiffs  against  defend- 
ant. A  more  difficult  question  to  be  determined  is  whether  the 
parties  entered  into  an  agreement  of  accord  and  satisfaction. 
If  so,  this  must  be  inferred  from  the  language  employed 
rather  than  from  express  words  having  such -import.  Un- 
doubtedly they  were  discussing  all  matters  now  in  controversy, 
but  the  most  said  from  which  an  agreement  could  be  inferred 
was  by  Bice,  that  he  was  satisfied.  With  what  was  he  satis- 
fied T  The  fair  inference  is  that  he  was  satisfied  to  allow  the 
discount  and  receive  the  rent  then  instead  of  later.  No  offer 
of  compromise  had  been  made  save  by  defendant,  in  attempt- 
ing to  procure  an  allowance  of  some  of  his  claims,  which  Bice 
refused.  There  was  no  discussion  as  to  whether  plaintiffs 
would  waive  their  claim  to  damages  because  of  the  omission 
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to  haal  out  the  manure,  or  to  the  other  items  involved  in  this 
suit,  and  we  are  inclined  to  the  opinion  that  there  was  not 
sufficient  evidence  to  carry  the  issue  to  the  jury. 

II.  All  the  items  on  which  plaintiffs  made  claim  were  in 
dispute  save  that  for  failure  to  haul  out  manure.  The  evi- 
dence showed  without  controversy  that  the  defendant  had 
„    ^  failed  to  haul  out  200  loads  of  manure  which 

3 .  Contracts  : 

J^n^perform-  jj^  j^^d  expressly  agreed  to  haul  and  spread 
ing%erfornf."  upon  the  premises.  The  circumstance  that 
ance :  excuse,  hauling  it  out  in  the  fall  was  interfered  with 
in  some  way,  or  that  he  may  have  gotten  his  wagon  in  the 
slough  at  one  time  did  not  excuse  him  from  performing  the 
conditions  of  the  lease,  and  plaintiff  was  entitled  to  recover 
at  least  $75.00  because  of  the  breach  of  the  contract  in  failing 
to  haul  out  and  spread  the  manure  upon  the  land. 

III.  Plaintiffs  had  been  occupying  the  farm  and,  before 
yielding  possession  to  defendant,  had  an  auction  sale,  at  which 
the  latter  purchased  11  tons  of  hay  at  $12.50  per  ton.  It 
^    .  was  in  the  hay  mow  and  the  evidence  tended 

A       AccTIOVB     AND  ^^ 

iM.^Jl'i^?""?  •  to  show  that  the  auctioneer  in  offering  it  for 
thority  to '  ^^  Stated  that  it  was  nice,  bright  hay,  though 
™**'®'  in  fact  the  bottom  5  tons  were  musty  and 

half  of  it  rotten.  The  hay  could  not  be'  examined  save  on 
the  surface,  and  though  this  statement  was  an  expression  of 
opinion,  it  is  not  questioned  that,  in  the  circumstances  dis- 
closed, the  issue  as  to  whether  what  was  said  constituted  a 
warranty  wto  rightly  left  to  the  jury.  See  PoweU  v.  Chittick, 
89  Iowa  513;  McDonald  Mfg.  Co.  v.  Thomas,  53  Iowa  558; 
McOrew  v.  Forsythe,  31  Iowa  179. 

But  there  was  no  evidence  whatever  of  the  auctioneer's 
authority  to  make  such  a  statement.  Until  property  is  struck 
off  to  the  highest  bidder,  he  is  primarily  the  agent  of  the 
seller  (McGrew  v.  Forsythe,  31  Iowa  179),  but  may  not  bind 
his  principal,  the  seller,  without  special  authority  so  to  do. 
Monte  AUegre,  9  Wheaton  616,  6  L.  Ed.  175;  Court  v.  Sny- 
der,  2  Ind.  App.  440,  50  Am.  St.  247;  Upton  v.  Suffolk  Co. 
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MiUs,  11  Gushing  (Mass.)  586,  589;  Boyce  v.  Palmer,  75 
N.  W.  (Nebr.)  849. 

As  there  was  no  evidence  to  show  authority,  we  need  not 
inquire  what  evidence  would  be  sufficient  to  establish  author- 
ity on  the  part  of  an  auctioneer  to  warrant.  The  court  was 
in  error  in  submitting  this  issue  to  the  jury. 

One  of  the  items  of  damage  claimed  by  defendant  is 
based  on  plaintiffs'  refusal  to  permit  him  to  fall  plow  the 
land.  It  seems  that  the  parties  orally  arranged  early  in  the 
,    „  fall  for  the  leasing  of  the  premises  the  fol- 

5.  Evidbncb:  "^ 

dence''  ruV  •  lowing  year,  and  the  evidence  in  behalf  of  the 

paruy  ^written,  defendant  tended  to  show  that  it  was  agreed 

when^orarUrt  mutually  that   defendant  should   fall   plow 

provable.  -^^^  ^j  ^j^^  j^^^^     j^  farther  tends  to  show 

that  he  went  to  the  premises  with  six  horses  and  a  gang  plow 
for  the  purpose  of  so  doing,  and  that  plaintiffs  refused  to 
permit  him  so  to  do,  and  that  he  suffered  damiages  because 
of  this  breach  of  the  oral  agreement.  The  plaintiff  objected 
to  the  introduction  of  this  evidence,  for  that  a  written  lease 
was  executed  in  January,  1912,  and,  as  is  said,  all  previous 
negotiations  were  merged  therein.  It  is  quite  well  established, 
however,  that  a  contract  may  rest  partly  in  parol  and  partly 
in  writing. 

It  was  competent  for  the  parties  to  enter  into  an  oral 
agreement  to  lease  for  a  term  not  exceeding  one  year,  and 
according  to  the  evidence  they  so  did,  but  subsequently  entered 
into  a  written  agreement  concerning  all  matters  involved 
except  that  which  must  have  been  previously  carried  out,  and 
we  think  it  is  purely  a  case  of  a  contract  partly  in  parol  and 
partly  in  writing.  Fudge  v.  Kelly,  decided  at  present  term. 
The  authorities  seem  quite  generally  to  support  this  conclu- 
sion. Because  of  the  errors  pointed  out,  the  judgment  is — 
Reversed. 

Deemer,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 
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The  CoNSOLroATED  Independent  School  District  op  Web- 
ster AND  Jefferson  Townships  et  al.,  Appellees,  v.  P. 
II.  Martin,  as  County  Treasurer,  Appellant. 

SCHOOLS  AND  SCHOOL  DISTBICTS:     ElecUon— Notice— Oomimt- 

1  ing  Time.  The  general  rule  for  computing  time  is  to  exclude  the 
first  day  and  include  the  last.  (Sec.  48,  Par.  23,  Code.)  There- 
fore, notice  of  a  school  election  under  Sec.  2746,  Code,  posted 
on  March  18th  for  an  election  on  March  28th,  was  sufficient, 
said  statute  requiring  posting  "for  not  less  than  ten  days  pre- 
ceding the  day  of  the  meeting." 

schools  and  school  DISTRICTS:     ConsoUdation— Petition— 

2  Sofllciency.  If  a  petition  for  a  consolidated  school  district  re- 
quires the  signed  approval  of  the  county  superintendent  to  be 
affixed  after  being  signed  by  the  electors,  such  approval  was 
sufficient  in  instant  case  where  the  superintendent  had  affixed 
his  approval  both  before  and  after  signing  by  the  electors. 
(Sec.  2794-a,  Sup.  Code,  1913.) 

SCHOOLS  AND  SCHOOL  DISTBICTS:   ConsoUdation— Petition— As- 

3  nimed  Location  of  Schoolhouse— Effect.  A  petition  for  a  con- 
solidated school  district  (Sec.  2794-a,  Sup.  Code,  1913)  is  not  ren- 
dered defective  because  it  called  for  a  certain  specified  location 
of  the  schoolhouse.  Such  a  clause  is  neither  required  nor  pro- 
hibited. 

SCHOOLS  AND  SCHOOL  DISTBICTS:     ConsoUdation- Election— 

4  Separate  Vote  in  Villages.  A  village  ordinarily  is  a  collection 
or  group  of  houses.  A  60  and  an  80-acre  platted  tract  on  which 
were  located  three  and  five  widely  separated  houses,  respectively, 
and  a  small  store  and  a  blacksmith  shop,  located  at  the  junction 
of  a  public  highway  with  an  interurban  railway,  do  not  constitute 
"villages"  within  the  meaning  of  Sec.  2794-a,  Sup.  Code,  1913, 
requiring  separate  voting  in  ' '  villages '  *  on  the  question  of  estab- 
lishing a  consolidated  school  district,  nor  within  the  meaning 
of  Sec.  638  of  the  Code,  providing  that  "town  sites  platted  and 
unincorporated  shall  be  known  as  villages." 

SCHOOLS  AND  SCHOOL  DISTBICTS:     Consolidation— Sise  of  Be- 

5  w»^<«<wg  Corporation — ^Prohibition.     In  the  formation  of  a  con- 
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■olidated  independent  sehool  district,  territory  must  not  be  so 
Bubtraeted  from  a  school  corporation  as  to  leave  the  corporation 
with  less  than  four  suitable,  contiguous  government  sections 
(Sec.  2794-a,  Sup.  Code,  1913) ;  jet  this  applies  to  the  size  of  the 
corporation,  not  to  the  size  of  a  part  of  the  corporation, — ^f  or  in- 
stance, not  to  the  size  of  a  subdistrict  of  a  school  district  town- 
ship. 

Appeal  from  Polk  District  Court. — Hon.  W.  S.  Aybes,  Judge. 

Thursday,  May  13,  1915. 

Action  of  nuuidamus  brought  to  compel  the  defendant  as 
county  treasurer  to  pay  over  to  the'  treasurer  of  the  plaintiff 
corporation  the  amount  of  certain  taxes  collected  by  the  de- 
fendant on  behalf  of  the  plaintiff.  The  defendant  challenges 
the  legality  of  the  organization  of  the  plaintiff  corporation. 
No  other  defense  is  presented.  The  trial  court  awarded 
decree  and  order  as  prayed  by  the  plaintiffs  and  the  defendant 
has  appealed. — Affirmed. 

Ouy  A.  MiUer,  for  appellant. 

Stipp,  Perry  dk  Starzinger,  for  appellees. 

Evans,  J. — The  plaintiff  corporation  purports  to  be  a 
consolidated  independent  school  district  organized  about  one 
year  ago  under  the  provisions  of  Sec.  2794-a  of  the  Code. 
The  defendant's  challenge  of  illegality  in  the  organization  is 
based  upon  four  specifications  which  we  will  consider  in  order. 

I.  It  is  first  claimed  that  the  notice'  of  election,  wherein 
the  consolidated  district  was  voted,  was  insufficient  and  there- 
fore illegal,  in  that  such  notice  of  election  was  not  posted 

Schools  and      '''^^  ^^*  ^^^  ^'^^^'^  ^^^  ^^^^  ^^^^  preceding 

TRHSSf'- "fee-  ^^^  ^^y  ^'  ^^  meeting."  The  notices  were 
computing''^'  posted  ou  March  18th.  The  election  was 
^^^'  called  to  meet  on  March  28th  and  was  held  on 

such  date.  It  is  urged  that  this  was  only  nine  days  ''next 
preceding  the  day  of  the  meeting."  Our  statute  provides 
that  in  computing  time  the  first  day  shall  be  excluded  and 
the  last  day  included.  Code  Sec.  48,  sub-section  23.  Under 
this  rule,  the  notice  given  should  be  deemed  a  ten  days'  notice. 
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It  is  urged,  however,  that  the  statute  under  consideration 
(Sec.  2746)  required  that  the  ten  days*  notice  be  given  "pre- 
ceding" the  day  of  the  meeting.  Of  course,  all  notice  must 
precede  the  event;  otherwise  it  is  not  notice  at  all.  The  em- 
phasis of  the  statute  at  this  point  is  not  upon  the  word  ''pre- 
ceding" but  upon  the  words  *'next  preceding."  In  other 
words,  the  period  of  notice  must  extend  up  to  the  day  of  the 
meeting.  Compliance  with  this  provision  serves  to  bring  the 
meeting  to  the  attention  of  the  voter  at  the  very  time  that 
he  is  called  upon  to  vote.  For  instance,  a  posting  of  notices 
for  a  period  of  ten  days  some  months  previous  to  the  date  of 
the  election  would  not  be  a  compliance  with  this  requirement. 
We  are  clear  that  the  computation  of  time  at  this  point  is 
governed  by  Code  Sec.  48,  as  above  stated.  To  the  same  effect, 
see  the  following  cases:  Bonney  v.  Cocke,  (1883)  61  Iowa 
303;  Church  v.  Lacy  &  Co.,  (1897)  102  Iowa  235;  Hannah  v. 
Oreen,  (1904)  143  Cal.  19,  76  Pac.  708;  Cosgriff  v.  Electum 
Commissioners,  (1907)  151  Cal.  407,  91  Pac.  98;  Stroud  v. 
Consmners'  Water  Co.,  (1894)  56  N.  J.  L.  422,  28  Atl.  578; 
Omaha  Water  Co.  v.  Scham^l,  (1906)  147  Fed.  502,  78  C. 
C.  A.  68;  McGinn  v.  State,  (1895)  46  Neb.  427,  65  N.  W.  46, 
50  Am.  St  617,  30  L.  R.  A.  450 ;  White  v.  German  Ins.  Co., 
(1884)  15  Neb.  660,  20  N.  W.  30;  State  ex  rel.  Lewis  v. 
Eggleston,  34  Kans.  714,  10  Pac.  3;  Coe  v.  Caledonia  &  M. 
R.  Co,,  27  Minn.  197,  6  N.  W.  621;  Brady  v.  MouUon,  61 
Minn.  185,  63  N.  W.  489 ;  King  v.  State,  33  Tex.  Crim.  Rep. 
547,  28  S.  W.  201 ;  Winston  v.  State,  32  Tex.  Crim.  Rep.  59, 
22  S.  W.  138;  State  ex  rel.  Weber  v.  Tucker,  32  Mo.  App. 
620 ;  Lemard  v.  SaUne  Ct.,  32  Mo.  App.  633. 

The  defendant  relies  on  Robinson  v.  Foster,  12  Iowa  186, 
as  holding  a  different  rule.  The  case,  however,  is  not  appli- 
cable. It  relates  to  the  time  of  service  of  an  original  notice. 
The  method  of  computing  the  time  of  service  of  an  original 
notice  is  governed  by  Code  Sec.  3517  and  requires  the  exclu- 
sion of  both  the  first  and  the  last  day  in  such  computation. 
The  cases,  therefore,  which  relate  to  original  notices  are 
without  application  to  the  case  at  bar. 
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II.  It  is  urged  by  defendant  that  the  petition  upon  which 
the  consolidation  was  effected  was  defective  and  therefore 
void.  This  contention  is  based  upon  two  specifications:  (1) 
2    Schools  and      ^^^^  ^^  petition  was  signed  and  approved  by 

TRicTO^-  "^con-      *^®  county  superintendent  before  it  was  signed 
pSmf^*?*"         by  the  voters;  and  (2)  because  such  petition 
sufficiency.         rccitcd  a  Condition  which  was  intended  as  an 
inducement  to  the  voter  and  which  was  beyond  the  contem- 
plation of  the  statute  and  was  not  permitted  by  the  statute. 
As  to  the  first  specification,  it  is  the  contention  that  the 
petition  should  have  been  approved  and  signed  by  the  county 
superintendent  after  it  was  signed  by  the  voters  and  not  be- 
fore.   It  is  enough  to  say  here  that  such  petition  was  approved 
and  signed  by  the  county  superintendent  both  before  and 
after  it  was  signed  by  the  petitioners.    This  was  a  clear  com- 
pliance with  the  statute. 

The  second  specification  relates  to  a  proviso  in  the  peti- 
tion which  called  for  the  location  of  the  proposed  schoolhouse 
at  or  near  Johnston  Station.  This  location  appears  to  have 
o    a    ^,  ^cn  deemed  by  the  petitioners  as  the  most 

«S  >    SCHOOuR    AND 

TMCTs'-'con-  suitable  location  for  the  convenience  of  the 

petittonTas-  inhabitants  of  the  district.     Its  inclusion  in 

o?°8^aoii"**°°  the  petition  was  not  required  by  the  statute. 

ouse:  e  ec .  j^^^  ^^  ^^  g^^  ^^^  provision  of  the  statute 

which  was  in  any  way  violated  by  its  inclusion  in  such  peti- 
tion. Whether  it  could  have  any  binding  effect  upon  the  dis- 
trict is  a  question  which  is  not  involved. 

III.  It  is  next  urged  that  the  consolidated  district  as  pro- 
posed and  voted  included  several  villages  and  that  no  provi- 
sion was  made  for  separate  voting  in  such  villages.    The  ter- 
ritory  involved   is  rural  territory  adjacent 

scHooi^Dis^^     to  the  city  of  Des  Moines.    It  is  penetrated  by 

TRICT8  '   con- 

Hoiidation:         an   interurbau   railway   running   from   Des 

election :  _  -  .  x^  -r       i  i 

separate  vote     Moiues  to  Perry.     It  does  not  appear  that 

in  villages.  ,  '^  . 

there  is  any  group  or  collection  of  houses 
within  said  territory.    Within  the  ordinary  definition,  there- 
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fore,  there  was  no  village  involved.  It  does  appear  that  some 
owners  of  farms  had  platted  considerable  tracts  of  land  into 
acre  lots  with  a  view,  doubtless,  of  selling  the  same  in  the 
future  to  prospective  inhabitants.  Reliance  at  this  point  is 
had  upon  Sec.  638  of  the  Code,  which  contains  the  following : 

''Town  sites  platted  and  unincorporated  shall  be  known 
as  villages." 

One  of  the  tracts  thus  subdivided  was  known  as  ''John- 
ston's Acres"  and  included  sixty  acres.  Upon  this  sixty-acre 
tract  three  houses  stood,  widely  separated.  Another  tract  of 
eighty  acres  thus  subdivided  was  known  as  "Johnston's  Acres 
No.  2."  Upon  this  tract  there  were  five  houses,  widely  sepa- 
rated. Johnston  Station  consisted  of  an  intersection  of  the 
interurban  railway  with  the  highway  and  was  a  stopping  place 
for  the  interurban  trains  for  the  purpose  of  unloading  and 
receiving  passengers.  Near  by  was  a  blacksmith's  shop  and 
a  little  store.  It  does  not  appear  that  there  were  any  resi- 
dences. It  is  perhaps  enough  to  say  that  these  localities  were 
not  "town  sites.''  They  were  not  platted  as  such  by  the 
owners  nor  held  forth  as  such  by  anyone.  We  do  not  think 
they  were  "villages"  within  the  contemplation  of  Sec.  2794-a. 

IV.  Lastly  it  is  urged  that  by  the  formation  of  the  new 
consolidated  district  certain  subdistricts  were  reduced  in  their 
.    e       .      ^     territory  to  less  than  four  sections.     That  is 

o.  Schools  and  ^ 

TBicTsS'con-  *^  ^*^y»  ^'^  °^^  district  included  territory  of 
SSi^  oV""?^  a  certain  district  township.  Two  of  the  sub- 
poVation  :^°'"  districts  of  such  township  were  left  with  in- 
pro  t  on.  BuflScient  territory  as  alleged.  The  statute  in 
question  provides  as  follows: 

"No  school  corporation  from  which  territory  is  taken 
to  form  such  a  consolidated  independent  corporation  shall, 
after  the  change,  contain  less  than  four  government  sections, 
which  territory  shall  be  contiguous  and  so  situated  as  to  form 
a  suitable  corporation." 
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A  sabdistrict  of  a  school  district  township  is  not  a ' '  school 
corporation."  The  subdistricts  in  question,  therefore,  are  not 
covered  by  the  inhibition  of  the  statute.  The  situation  doubt- 
less calls  for  a  rearrangement  of  the  remaining  subdistricts, 
and  this  is  within  the  power  of  the  appropriate  ofScials  of  the 
district  township. 

We  reach  the  conclusion,  therefore,  that  none  of  the 
specifications  of  illegality  made  by  the  defendant  can  be  sus- 
tained. The  order  of  the  district  court  is  therefore — 
Affirmed. 

Debmer,  C.  J.,  Preston  and  Weaver,  JJ.,  concur. 


State  of  Iowa,  Appellee,  v.  Job  Robinson,  Appellant. 

CRIMINAL  LAW:     Other  OfleiiBes-— AdmlBslbllity— Bape.    Evidence 

1  of  oifenses  other  and  different  than  the  specific  one  charged  in  the 
indictment,  and  each  a  complete  offense  in  itself,  is  admissible  on 
the  question  of  quo  animo,  even  though  such  offenses  were  not 
directly  committed  by  the  accused,  and  though  subsequent  in 
point  of  time  to  the  offense  charged,  when  in  view  of  time,  place, 
and  circumstances  the  offense  charged  and  such  other  offenses  are 
80  interwoven  that  they  all  constitute  one  criminal  transaction. 

CRIMINAL     LAW:       Trial— Argument— Misconduct — Tnflaniinatory 

2  Appeals — ^New  TriaL  The  law  does  not  shackle  a  public  prose- 
eutor  with  a  handicap  in  the  way  of  a  hard  and  fast  rule  as  to 
just  what  he  may  and  just  what  he  may  not  say  in  argument. 
But  however  repulsive  the  crime  may  be,  however  self-evident  the 
guilt  of  the  accused  may  appear,  the  public  prosecutor  should 
always  remember  that  to  keep  within  the  record  and  fair  and 
reasonable  deductions  therefrom  is  the  high  ideal  of  the  law 
and  his  proudest  boast.  Aside  from  this  high  ideal  of  the  law, 
he  should  remember  that  assertions  during  argument  that  he  or 
someone  else  would  have  been  justified  in  taking  the  law  into 
his  own  hands  and  killing  the  accused  (or  words  to  that  effect) 
are  regarded  as  highly  inflammatory  and  are  very  destructive  to 
the  stability  of  a  verdict  of  guilt.  In  the  instant  case,  a  new 
trial  was  ordered,  because  of  inflammatory  remarks,  in  spite  of 
the  admonition  of  the  trial  court  to  the  jury  not  to  consider 
the  same. 
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BAPS:    GoiToboratloii — On  What  Phase  of  Case  Necessary.    Gorrobo- 

3  ration  is  only  necessary  in  so  far  as  it  is  necessary  to  connect 
the  defendant  with  the  commission  of  the  offense.  The  com- 
mission of  the  crime  may  be  proven  by  the  testimony  of  the 
prosecuting  witness. 

RAPE:     Force  and  Resistance — ^Mental  and  Physical  Strength  of 

4  Parties — ^Instructions.  It  was  proper,  in  instant  case,  to  instruct: 
''You  are  instructed  that  the  force  necessary,  on  the  one  hand, 
to  commit  the  crime  of  rape,  and  the  resistance  required,  on  the 
other  hand,  to  constitute  the  crime,  depend  upon  the  relative 
mental  and  physical  strength  of  the  parties,  and  the  circum- 
stances surrounding  them  at  the  time  of  the  alleged  assault," 
even  though  there  was  no  record  evidence  of  the  physical  and 
mental  strength  of  the  parties,  both,  however,  being  before  the 
jury. 

ORIMIKAL  LAW:    Flight  In  Absence  of  Accosation — ^Effect  of— In- 

5  structlons.  In  instant  case,  the  effect  of  flight,  if  the  jury  found 
any,  on  the  part  of  accused,  was  properly  left  to  the  jury,  even 
though  at  the  time  of  leaving  accused  had  not  been  charged 
with  the  offense. 

Appeal  from  Lyon  District  Court. — Hon.  Wm.  Hutchinson, 

Judge. 

Thursday,  May  13,*1915. 

Appeal  from  a  judgment  of  conviction  for  the  crime  of 
rape. — Reversed, 

E.  C.  Roach  and  Z>.  H.  Sullivan,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  for  the  State. 

Gaynor,  J. — ^Defendant  in  this  case  was  charged  and 
convicted  of  the  crime  of  rape  committed  upon  one  Bena 
Runge  on  or  about  the  10th  day  of  May,  1913,  in  the  City 
of  Rock  Rapids,  County  of  Lyon.  From  the  conviction,  he 
appeals  to  this  court. 

The  first  error  assigned  relates  to  the  action  of  the  court 
in  permitting  the  prosecuting  witness  to  testify  that  other 
parties,  on  the  same  night  and  about  the  same  time,  assaulted 
her  and  had  sexual  intercourse  with  her. 
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The  defendant  admits  that  he  had  sexual  intercourse  with 
the  prosecuting  witness  at  the  time,  but  claims  that  this  was 
with  her  consent.  He  claims  that  he  had  intercourse  with 
her  twice  on  this  day,  once  at  the  dump  grounds  during  the 
afternoon,  and  once  near  the  German  Church  in  the  evening. 
She,  however,  claims  that  there  was  but  one  act  of  sexual 
intercourse  between  her  and  the  defendant,  and  this  was  in 
the  evening,  somewhere  up  town,  the  exact  place  she  is  not 
able  definitely  to  fix.  She  says :  *  *  It  was  after  we  got  across 
the  railroad  bridge.  I  do  not  know  how  far  we  went,  and 
did  not  know  where  we  were.  After  we  got  out  across  the 
railroad  bridge,  he  threw  me  down  and  had  connection  with 
me.  I  cried  and  started  to  holler,  and  he  never  paid  any 
attention  to  that.  I  kicked  and  tried  to  pull  away  so  as  to 
keep  him  away  from  me,  but  I  could  not  do  so.  After  that, 
he  let  me  walk  along  again  and  Creglow  came  along  and  did 
the  same  thing.  I  scratched  and  tried  to  holler,  and  they 
never  paid  any  attention  to  what  I  said,  and  then  Creglow 
left  and  Robinson,  the  defendant  took  me  along  with  him  to 
the  Fairgrounds.  Then  he  took  me  in  the  bam  at  the  Fair- 
grounds and  here  made  me  sit  down  on  the  bed.  When  I  got  to 
this  bam  there  were  seven  men  there.  The  room  by  the  bam 
was  quite  a  small  one,  and  had  a  bed  in  it." 

Thereupon,  the  following  testimony  was  admitted  over  the 
objection  of  the  defendant: 

Q.  And  then  what  was  done?  Robinson  was  there, 
was  het  A.  Yes,  sir.  Q.  And  then  what  was  done,  Bena? 
What  did  they  do  to  you  then,  if  anything?  A.  And  then 
they  all  went  out,  all  but  Slim.  Q.  Slim?  A.  Yes,  and  he 
stayed  in  there.  And  then  he  had  connection  with  me. 
Q.  Well,  what  did  you  do  when  he  tried  to  have  connection 
with  you?  A.  Scratched  and  hollered.  Q.  And  then  what 
happened  after  that  ?  A.  Then  he  left  the  room  and  another 
one  came  in.  Q.  And  what  did  he  do  ?  A.  He  tried  the  same 
thing.    Q.  And  what  did  he  do?    A.  He  left  the  room  with- 
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out.  Q.  He  left  the  room  withoatf  A.  Yes,  sir.  Q.  You 
kept  him  from  it,  did  you  1  A.  Yes,  sir.  Q.  Did  anybody  else 
come  inf  A.  Yes,  sir.  Q.  Do  you  know  who  that  wasf 
A.  Frank.  Q.  That  is  all  you  knowf  A.  Yes,  sir.  Q.  A 
fellow  by  the  name  of  Frank  ?  A.  Yes,  sir.  Q.  And  what  did 
he  do,  if  anything  1   A.  He  did  the  same  thing  as  Slim  did. 

And  then  they  all  went  out  and  I  stayed  there  and  then 
they  all  came  back  together  and  sat  down.  I  think  when  they 
came  back  there  were  nine  of  them  altogether,  including 
Creglow  and  Bobihson.  And  then  they  all  talked  together  and 
two  others  came  to  the  door  and  then  two  of  them  went  out 
and  they  talked  to  those  people  on  the  outside  and  then  they 
came  in,  too.  Then  Robinson  and  Jack  Creglow  took  me  out 
and  Slim  came  afterwards.  Robinson  and  Creglow  took  me 
away  from  the  barn.  Joe  Robinson  said  that  if  I  would  tell 
anything  about  this  he  would  find  it  out  and  kill  me.  This  was 
said  at  the  barn  and  I  was  scared.  Do  not  know  how  long  I 
was  in  the  barn  but  it  seemed  a  long  while  to  me.  After  we 
left  the  bam  Robinson  and  Creglow  took  me  to  the  end  of 
the  fairgrounds.  They  both  took  a  hold  of  me  and  kept  a 
hold  of  me  until  we  got  to  the  gate  of  the  Fairgrounds.  Then 
Slim  came  and  Creglow  let  go  of  me  and  Slim  took  a  hold  of 
me  the  same  way  that  he  did.  I  had  never  seen  or  heard  of 
Slim  before  that  night.  After  Slim  took  a  hold  of  me,  they 
took  me  to  the  wagon  bridge,  one  on  either  side  of  me.  When 
we  got  to  the  bridge,  Robinson  let  go  of  me  and  Slim  led  me 
along.  This  all  occurred  at  Rock  Rapids  in  Lyon  County, 
Iowa. 

Q.  What  did  Slim  do  with  you,  Benat  A.  Led  me  into 
the  house.  After  Robinson  left.  Slim  led  me  to  a  house. 
Q.  Now,  I  want  to  ask  you  whether  or  not  Robinson  came  to 
that  house  at  all,  that  you  know  oft   A.  No,  sir. 

She  further  testified  that  she  did  not  see  Creglow  after 
he  had  intercourse  with  her  until  she  saw  him  down  in  the 
room  at  the  Fairgrounds. 
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She  furtlier  testified  that  Slim  was  a  large  man ;  that  she 
had  no  acquaintance  with  him  prior  to  this  meeting;  that 
when  Slim  took  her  into  the  house,  the  location  of  which  she  is 
unable  to  state,  he  made  her  undress  and  made  her  get  into 
bed.  He  put  the  light  out.  Then  he  came  into  the  bed.  She 
says  she  tried  to  get  out,  but  he  kept  her  there.  When  she 
attempted  to  get  out,  he  made  her  lie  down.  She  did  not 
sleep  any  during  that  night;  that  he  had  sexual  connection 
with  her ;  that  she  tried  to  prevent  him  from  doing  so ;  that  in 
the  morning,  Slim  telephoned  for  a  team ;  that  the  telephone 
was  in  a  room  other  than  the  bedroom ;  that  he  locked  her  in 
the  bedroom  when  he  telephoned;  that  a  team  afterwards 
came ;  that  Slim  took  her  out  and  made  her  get  into  the  buggy ; 
that  there  was  a  man  called  Thomas  in  the  buggy  at  the  time ; 
that  Slim  gave  her  a  dollar  about  the  time  she  started  away; 
that  he  said  nothing  about  money  before  that  time.  Slim  was 
about  twenty-seven  or  twenty-eight  years  old.  This  man 
Thomas  took  her  away  from  the  house  to  a  wagon  bridge, 
then  made  her  get  out.  After  she  got  out  of  the  buggy,  she 
went  to  get  breakfast. 

Defendant,  testifying  for  himself  touching  the  act  of 
intercourse,  said:  "The  place  where  I  had  connection  with 
her  in  the  evening  was  at  the  east  side  of  the  German  Church. 
I  had  connection  with  her  there  once,  but  did  not  use  any 
force.  She  was  willing  and  consented  to  it.  After  that,  I  met 
some  boys  that  I  knew  and  talked  with  them.  They  asked  who 
the  girl  was.  I  told  them  a  lady  friend  of  mine.  '*  He  testified 
that  when  he  got  through  with  the  boys  he  went  over  across 
the  railroad  track  and  turned  north  and  went  by  the  side  of 
the  factory  until  he  got  to  the  Bock  Island  tracks,  and  when 
he  got  as  far  as  the  depot,  they  met  Creglow.  While  we  were 
standing  there,  she  said  she  thought  she  saw  Mrs.  Hamlin 
coming.  *'We  went  over  to  the  HoUiday  machine  shed.  I 
stood  there,  she  and  Creglow  did  not  stop,  but  kept  on  over  to 
the  shed.  I  stood  there  to  see  who  those  people  were.  While 
I  was  standing  there  Bena  and  Creglow  came  back.    Then  we 
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separated  from  Creglow.'*  He  then  describes  their  route  until 
they  reached  the  Fairgrounds,  about  eight  or  nine  o'clock. 
When  they  got  there,  they  met  Jack  Creglow  again.  There- 
after, he  details  the  meeting  of  certain  parties  and  conversa- 
tions between  the  prosecuting  witness  and  himself  and  the 
others,  about  six  in  all,  but  denies  that  anyone  had  sexual 
intercourse  with  her  at  the  Fairgrounds.  After  they  had  been 
in  there  awhile,  he  and  Creglow  went  over  to  the  well  to  get  a 
drink  and  left  the  other  parties  there.  They  were  gone  fifteen 
or  twenty  minutes.  The  same  crowd  was  in  the  room  when 
they  got  back.  Bena  was  sitting  on  the  bed.  When  they  got 
back,  they  stayed  there  about  twenty  minutes.  Heard  nothing 
about  any  abuse  of  Bena.  They  offered  to  take  her  to  Ham- 
lin's  or  to  the  preacher's  where  she  had  resided  before.  She 
said  she  wouldn't  go.  **Then  we  told  her  we  would  get  her  a 
room  at  the  hotel,  but  she  didn't  want  to  go  there.  After  we 
started  to  leave  the  Fairgrounds,  Slim  overtook  us.  After 
Bena  said  she  didn't  want  to  go  up  town.  Slim  said  she  could 
go  and  stay  with  him  and  she  said,  yes,  that  she  would  go 
with  him,  and  then  Slim  and  Bena  started  south."  Defendant 
says  he  accompanied  them  as  far  as  the  gate,  but  did  not  go 
to  Slim's  house;  that  immediately  after  Slim  and  Bena  left, 
Creglow  and  he  went  up  town.  This  was  about  10:00  o'clock 
at  night. 

Creglow  testified:  "I  saw  the  prosecuting  witness  at  the 
Fairgrounds  that  night  with  the  defendant.  I  was  in  the 
habit  of  going  down  there  quite  frequently.  We  met  these 
other  men  half  way  between  the  training  bam  and  the  west 
entrance,  and  we  talked  with  them  I  should  say  five  or  ten 
minutes.'  Slim,  or  one  of  the  parties,  suggested  going  back 
to  the  bam,  and  we  started  back  to  the  bam.  When  we  got 
back  to  the  bam,  one  of  the  parties  opened  the  barn  and  we 
went  in.  Then  we  opened  the  office  door  and  went  to  the 
office.  This  office  contained  a  bed,  chair,  stove  and  table. 
While  we  were  in  there,  we  talked  generally,  Bena  sitting  on 
the  bed.    Nobody  said  anything  improper  or  indecent  to  her, 
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and  she  was  not  assaulted.  She  appeared  in  good  spirits  and 
cheerful.  Defendant  and  I  stayed  at  the  well  twenty-five  or 
thirty  minutes  getting  a  drink.  When  we  returned,  the  same 
crowd  was  present.  Bena  was  sitting  on  the  bed  in  the  same 
position  in  which  we  left  her,  and  she  said  nothing  to  the  effect 
that  she  wanted  to  get  out.  Bube  was  sitting  in  a  chair  in 
front  of  her.  After  sitting  there  a  while,  Joe  and  Bena  and 
I  went  out  together.  We  talked  about  taking  her  up  town  to 
Hamlin's  where  she  could  stay  all  night.  We  were  about 
three  hundred  yards  from  the  office  when  Slim  came  up  and 
said,  'Where  are  you  going?'  We  said,  *We  are  going  to  take 
her  to  Hamlin's.'  She  didn't  say  anything  then,  but  after- 
wards said  she  didn't  want  to  go  there.  Then  we  proposed 
to  take  her  to  the  preacher's  house.  She  said  she  didn't  want 
to  go  there,  but  gave  no  reason.  We  then  talked  of  taking 
her  to  the  hotel.  She  didn't  want  to  go  there.  Then  Slim 
said,  'Well,  she  can  go  with  me.'  I  don't  remember  what  she 
did,  but  she  went.    I  didn't  see  them  any  more  that  night." 

We  have  set  out  so  much  of  the  testimony  as  discloses  the 
record  made  touching  the  matter  complained  of.  The  error 
assigned  upon  the  admission  of  this  testimony  i^  as  follows : 

**In  permitting  the  prosecuting  witness,  Bena  Runge, 

over  defendant's  objections,  to  testify  that  Jack  Creglow,  on 

the  night  when  it  is  claimed  defendant  assaulted  her,  had 

1    CMMiNAL  sexual  intercourse  with  her  up  town,  and  also 

feMe8?*atou'    ^  permitting  her  to  testify  that  on  the  same 

Bibiiity :  rape.     j^{g)^i  qq^  <  Prank '  had  intercourse  with  her  in 

the  bam  on  the  Fairgrounds  and  that  Lee  Harper  or  'Slim' 
had  intercourse  with  her,  both  at  the  bam  and  at  his  house, 
the  defendant  not  being  present  at  any  of  said  times,  and  said 
several  acts  of  sexual  intercourse  being  separate,  distinct,  and 
independent  transactions. ' ' 

This  assignment  of  error  is  based  upon  the  assumption 
that  these  were  separate,  distinct,  and  independent  trans- 
actions, having  no  relationship  to  and  in  no  way  tending  to 
Vol.  170  Ia.— 18 
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sapport  the  State's  contention  that  the  defendant  committed 
the  act  charged  to  have  been  committed  by  him.  Acts  com- 
mitted by  others  of  a  similar  character  to  the  one  charged 
against  him,  when  committed  in  his  absence,  have  no  probative 
force;apon  the  issae  tendered. 

y^W  is  trae,  as  a  general  proposition,  that  in  a  criminal  case 
of  any  kind,  it  is  not  competent  for  the  State  to  show  the 
commission  of  other  crimes,  separate,  distinct,  and  independent 
of  the  crime,  even  where  the  crime — ^the  independent,  separate, 
and  distinct  crime — ^was  committed  by  the  defendant  himself, 
,  and  much  more  certain  it  is  that  independent,  distinct  and 
•  separate  crimes  of  a  like  character,  committed  by  others,  even 
upon  the  same  person,  are  not,  as  a  general  rule,  admissible 
against  the  defendant.  But  to  these  rules  there  are  excep- 
tions, and  those  exceptions  have  peculiar  relevancy  and  force 
in  this  cascy^ 

If  her  story  is  true,  and  it  was  for  the  jury  to  say  whether 
it  was  true  or  not,  this  defendant  had,  at  the  time  of  the 
meeting  with  this  girl,  a  slight  but  friendly  acquaintance, 
/lie  took  her  from  where  he  met  her,  under  a  pretense  that  he 
desired  to  communicate  something  to  her,  to  tell  her  something. 
This  was  very  early  in  the  evening  and  then  in  the  heart  of 
the  city.  She  walked  with  him,  he  having  hold  of  her,  to  a 
lonely  place.  He  then  assaulted  her  against  her  will,  and 
committed  upon  her  the  crime  charged.  Thereafter,  he  tocdc 
her  by  a  circuitous  route,  until  he  met  the  young  man  Creglow. 
Prom  there  he  took  her  down  to  the  machine  sheds,  in  com- 
pany with  Creglow.  He  there  stepped  aside,  and  Creglow 
then  committed  the  same  act  upon  her  as  charged  against 
this  defendant.  The  defendant,  still  keeping  her  in  his 
possession,  if  her  testimony  is  true,  still  controlling  her  actions, 
for  she  said  it  was  under  protest,  took  her  to  this  room  at 
the  Fairgrounds.  There  he  met  with  these  other  friends  of 
his.  He  and  Creglow,  having  accomplished  their  purpose, 
went  out  from  this  room  and  left  her  there,  they  say  to  get  a 
drink  of  water.     She  claims  that,  during  their  absence,  she 
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was  again  ravished  by  two  of  these  parties  left  with  her  in 
the  room.  From  every  act,  from  the  first  to  the  final  act, 
when  she  was  surrendered  to  the  custody  of  Slim  and  he  took 
her  to  his  house,  it  would  appear  that  the  defendant  was 
supervising  and  controlling  her  actions.  If  her  testimony  was 
true,  Creglow  and  the  defendant  took  hold  of  her,  led  her 
from  the  Fairgrounds  and  turned  her  over  to  the  possession 
of  Slim,  who  then,  with  their  knowledge  and  apparent  consent, 
if  her  story  is  true,  took  her  to  his  home.  Every  fact  is  so 
closely  related  with  the  first  fact  that  they  cannot  be  said  to 
be  separate,  distinct,  and  independent  acts. 

In  the  case  of  the  State  v.  Hogcm,  145  Iowa  352,  the 
defendant  was  charged  with  rape.  The  defendant  was  con- 
victed, appealed  and  complained  of  the  admission  of  evidence 
tending  to  show  the  commission  of  the  same  act  by  one  Bohn 
shortly  before  the  commission  of  the  act  by  the  defendant. 
The  court  said :  **The  testimony  on  behalf  of  the  state  tended 
strongly  to  show  concerted  action  between  Bohn  and  one 
Hausler  and  the  defendant.  The  same  offense  was  committed 
by  each  one  in  succession  in  a  bam  at  the  home  of  the 
defendant,  and  in  the  successive  order  above  named.  They 
were  together  at  the  bam  shortly  before  the  offense  was  com- 
mitted by  Rohn,  and  were  together  at  the  time  it  was  committed 
by  the  defendant,  and  for  some  hours  thereafter.  Rohn  pro- 
cured the  presence  of  the  prosecuting  witness  at  the  barn.  It 
is  claimed  on  behalf  of  the  defendant  that  Rohn's  offense  was 
entirely  distinct  and  separate,  and  that  it  was  committed 
before  that  of  the  defendant,  and  that  it  was,  therefore, 
prejudicial  to  permit  evidence  of  it.  .  .  .  It  appears  also 
from  the  evidence  on  behalf  of  the  state  that  the  offense  was 
again  committed  by  the  defendant  some  hours  later  in  the 
day  at  another  place  not  far  away.  The  state  introduced  its 
evidence  concerning  both  of  the  alleged  acts  on  the  part  of 
the  defendant,  and  at  the  close  of  its  evidence  elected  to  rely 
upon  the  last."  It  was  claimed  in  that  case  that  this  election 
further  separated  Rohn's  act  from  the  act  upon  which  con- 
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vicstion  was  asked.  The  court  said :  * '  If  it  were  true^  that  the 
act  of  Rohn  was  separate  and  independent  from  that  of  the 
defendant,  then  the  contention  of  the  defendant  as  to  its 
inadmissibility  as  evidence  would  be  good.  But,  under  the 
evidence  on  the  part  of  the  state,  the  act  on  the  part  of  Rohn 
was  so  connected  and  related  to  the  acts  of  the  defendant  that 
it  was  admissible  as  one  of  the  surrounding  circumstances  of 
the  case.  Being  admissible  as  such  circumstance,  the  fact  that 
it  involved  the  commission  of  another  crime  did  not  render  it 
inadmissible. ' ' 

As  bearing  upon  this  question  see  State  v,  O'Connell,  144 
Iowa  559;  State  v.  Vance,  119  Iowa  685;  State  v.  King^  117 
Iowa  484;  State  v.  Brady,  100  Iowa  191;  State  v.  Desmoid, 
109  Iowa  72. 

The  general  rule  is,  that  the  State  is  not  permitted,  in 
its  efforts  to  establish  the  crime  charged,  to  introduce  evidence 
of  another  substantive  offense,  but  the  rule  is  that,  where  the 
acts  are  all  so  closely  related  in  point  of  time  and  place  and 
so  intimately  associated  with  each  other  that  they  form  one 
continuous  transaction,  the  whole  transaction  may  be  shown, 
what  immediately  preceded  and  what  immediately  followed 
the  act  complained  of,  for  the  purpose  of  showing  the  scienter 
or  qtu>  animo  of  the  party  charged.  This,  it  seems,  is  clearly 
true  when,  through  the  mist  of  it  all,  the  jury  can  discern  the 
presence  and  dominating  character  of  the  accused.  Every 
fact,  every  circumstance  surrounding  the  parties,  attending 
their  action,  from  the  time  of  the  meeting  to  the  separation,  is 
material  to  a  proper  understanding  of  their  relationship,  and 
has  probative  force  in  establishing  their  conduct  towards  each 
other. 

Distinct,  independent,  substantive  offenses,  not  related  to 
the  one  charged,  committed  at  different  times  or  different 
places,  cannot  be  shown  against  the  defendant,  but  not  so  when 
the  time,  the  place,  the  circumstances  and  the  parties  all  have 
relation  to  and  are  directly  or  indirectly  involved  in  the  act 
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charged  at  the  time  of  its  commission  or  immediately  before 
or  after,  and  we  think  this  is  the  doctrine  of  the  cases  cited. 

We  think  the  court  did  not  err  in  the  admission  of  this 
testimony. 

It  is  next  contended  by  appellant  that  the  county  attorney 
in  his  argument  to  the  jury  was  guilty  of  misconduct.  This 
error  is  assigned  in  the  following  language : 

"Misconduct  of  the  county  attorney  in  making  improper 
and  prejudicial  remarks  to  the  jury  in  both  his  opening  and 
closing  arguments  to  the  jury,  and  in  which  he  attacked  the 

character  of  the  defendant,  when  it  was  not 
law:  trial:       in  issue,  and  appealed  to  the  passions  and 

argument :  , 

mfeconduct :       prejudices  of  the  jury,  declaring  among  other 

inflammatory        ^      «  «      ^  7  o  o 

appeals:  new      things,   *that  if  it  had  been   my  daughter 

instead  of  Bena  Runge,  this  man  would  not 
be  on  trial  here,  but  Simon  Fisher  would  be  on  trial. '  ' ' 

Unfortunately  for  us,  the  argument  of  counsel  for  the 
defendant  was  not  taken  down  by  the  reporter,  and  is,  there- 
fore, not  in  the  record  of  this  case. 

It  is  claimed  by  the  State  that  much  of  the  argument  of 
the  state 's  attorney,  of  which  complaint  is  made,  was  in  reply 
to  statements  made  by  defendant's  counsel  in  their  argument 
to  the  jury.  The  portions  of  the  argument  of  the  state's 
attorney,  to  which  special  attention  is  called  and  which  are 
claimed  to  be  highly  inflammatory  and  not  warranted  by  the 
record,  are  substantially  as  follows : 

In  the  opening  argument  the  counsel  said:  "This  crime 
is  infinitely  more  revolting  than  the  taking  of  human  Ufe.  If 
any  of  you  have  sisters — and  some  of  you  have — ^if  any  of 
you  have  daughters — and  a  number  of  you  have — you  would 
infinitely  rather  that  your  daughter  would  be  slaughtered  in 
cold  blood  than  to  have  been  treated  as  Bena  Bunge  was  on 
this  night. '* 

Again  in  speaking  of  Slim  and  Frank,  he  said:    ''But 
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they  are  both  gone,  and  if  they  weren't  gone,  they  would  be 
sitting  behind  the  table  where  Joe  Robinson  and  Jack  Creglow 
are,  and  if  I  retain  my  health  and  hold  this  ofiSee  long  enough, 
they  are  going  to  be  there. ' ' 

Again,  **  Gentlemen,  I  am  frank  to  say  that  in  the  trial 
of  a  criminal  case,  I  always  try  as  hard  as  I  can,  to  keep 
within  the  record,  and  even  to  be  fair  to  the  defendant,  but 
in  a  case  such  as  this,  that  touches  the  whole  community,  that 
touches  the  morals  of  the  community,  in  a  crime  like  this, 
where,  if  the  defendant  should  go  free  every  home  is  in 
danger,  every  virtuous  girl  that  goes  upon  the  streets  of  Rock 
Rapids  or  other  villages  in  the  county,  are  at  the  mercy  of 
the  ravisher.  I  say  it  is  hard,  gentlemen,  in  the  argument 
of  a  case  of  this  kind,  to  prevent  yourself  from  injecting  a 
little  feeling  into  a  case.  I  never  can  entirely  detach  myself 
from  the  thought  that  it  might  not  have  been  Bena  Runge 
that  fell  into  the  hands  of  these  fiends.  It  might  have  been 
your  daughter  just  as  well — it  might  have  been  your  sister — 
it  might  have  been  my  daughter,  and  I  thank  Qod  that  it  was 
not  my  daughter — ^you  thank  God  it  was  not  yours,  because  if 
it  had  been  my  daughter,  this  man  would  not  be  on  trial  here, 
but  Simon  Fisher  would  be  on  trial.'* 

At  this  point  the  court  admonished  Mr.  Fisher  and  said, 
I  think  you  are  going  too  far,  and  the  jury  is  cautioned  not 
to  regard  that  argument,  and  counsel  is  cautioned  not  to 
repeat  it." 

Thereafter,  counsel  said  in  argument:  ''She  was  in  there 
like  a  caged  bird,  with  no  means  of  defense,  as  helpless  as 
a  little  babe,  at  the  hands  of  these  men,  and  the  surprise  to 
me  is,  gentlemen,  that  there  was  not  one  man,  one  fellow  there, 
at  least  one,  that  had  left  in  him  a  spark  of  what  you  and 
I  call  manhood.  Why  gentlemen,  in  the  wildest  and  wooliest 
days  of  the  West,  in  the  mining  camps,  out  upon  the 
ranges,  anywhere,  there  is  nearly  always,  even  among  the 
roughest  of  men,  one  fellow  or  more  who  has  retained  a  spark 
of  manhood,  and  if  that  child  had  been  brought  before  them 
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and  any  man  had  threatened  to  yiolate  her  person,  there  would 
have  been  a  gun  drawn,  and  someone  would  have  said,  'The 
first  man  who  touches  that  girl  dies/  but  I  am  sorry  to  say 
you  didn't  find  any  of  it  in  Bock  Rapids  that  night,  not  a 
spark  of  manhood  in  any  one  of  the  men  that  were  there. 
Why,  gentlemen,  I  believe  that  there  is  not  one  of  you — there 
is  not  a  right  thinking  man  anywhere,  that,  under  such  circum- 
stances, would  not  have  said,  'Before  you  violate  the  person 
of  that  girl,  you  will  walk  over  my  dead  body.'  That  is  what 
you  would  have  said.  You  could  not  help  but  say  it.  When 
you  think  of  your  mother — ^when  you  think  of  your  sister — 
when  you  think  of  your  wife — ^when  you  think  of  your  daugh- 
ters, you  could  not  help  but  have  said  it.  No  man  could  help 
but  say  that  and  do  that,  that  has  the  least  spark  of  manhood 
in  his  makeup,  and  yet  they  were  all  foul. '  Ah,  gentlemen,  it 
is  a  pity — ^it  is  a  pity.  I  am  sorry  that  such  things  can  be 
done  in  so-called  civilized  communities,  but  they  have  hap- 
pened.'* 

While  the  argument  is  set  out  in  full  in  the  abstract,  the 
portions  above  set  out  are  the  only  portions  of  which  complaint 
is  made. 

We  are  invited  to  say  that  this  was  misconduct  on  the 
part  of  the  counsel  and  reliance  is  had  upon  State  v.  Proctor, 
86  Iowa  698 ;  State  v.  Eelm',  92  Iowa  540 ;  State  v.  Hasty,  121 
Iowa  507,  520;  State  v.  Harmann,  135  Iowa  167;  State  v. 
FuUer,  142  Iowa  598 ;  State  v.  Hunt,  144  Iowa  257. 

Taking  the  cases  in  the  reverse  order,  we  find  that  State  v. 
Hunt,  supra,  was  an  action  for  seduction,  and  it  was  com- 
plained that  the  prosecuting  attorney,  in  his  closing  address, 
pointed  to  the  child,  then  a  mere  infant,  and  declared  it  was 
all  the  evidence  that  any  man  would  ask  on  the  defendant's 
connection  with  the  offense.  The  court  said:  **This  was,  in 
effect,  an  exhibition  of  the  child  to  the  jury  for  the  purpose 
of  determining  an  alleged  resemblance,  and  was  seriously 
improper  conduct  on  the  part  of  counsel,''  and  reference  was 
made  to  State  v.  Danforth,  48  Iowa  43,  and  State  v.  Harvey, 
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112  Iowa  416.  In  the  first  case,  it  was  held  reversible  error 
to  exhibit  the  child  to  the  jury  for  the  purpose  of  determining 
a  supposed  resemblance.  This  action  of  counsel  was  held 
improper  and  a  ground  for  reversal  because  it  sought  to  intro- 
duce a  factor  into  the  case  indirectly,  which  was  not  permitted 
to  be  done  directly. 

In  State  v.  Fuller,  142  Iowa  598,  counsel  for  the  State 
said :  **How  many  men  are  there  whom  you  know,  and  whom 
I  know,  that,  instead  of  going  to  a  literary  society  and  pulling 
John  Fuller  out  by  his  coat  collar  would  have  gone  and  brought 
him  out  either  with  a  club  or  a  gun  f ' '  The  court  said :  *  *  We 
have  often  held  that  such  remarks  are  sufficient  to  justify  a 
reversal.'*  This  was  a  case  in  which  the  defendant  was 
indicted  and  tried  for  the  desertion  of  his  wife. 

In  State  v,  Hamiann,  supra,  defendant  was  tried  and 
convicted  of  adultery.  The  counsel  for  the  State  in  addressing 
the  jury  said:  ''Instead  of  trying  a  case  of  adultery  here. 
Gentlemen  of  the  Jury,  you  should  be  here  for  the  purpose 
of  determining  whether  or  not  Jacob  Kiefer  was  guilty  of 
murder  if  he  had  exercised  his  manhood  and  taken  a  gun  or 
pistol  and  shot  through  the  heart  of  Dr.  Harmann.'*  This 
court  said:  ''There  is  enough  of  a  disposition  for  unthinking 
and  unreasoning  persons  to  take  the  law  into  their  own  hands 
without  having  it  encouraged  by  ministers  of  the  law.  It 
was  the  duty  of  the  attorney  who  made  this  statement  to 
discourage  the  very  thing  which  he  was  countenancing,  and 
there  was  no  other  reason  for  making  the  statement  than  to 
inflame  the  passions  and  induce  the  jury  to  right  a  supposed 
wrong  which  a  party  had  neglected  to  perform  on  his  own 
behalf.  ...  It  was  improper  for  counsel  to  suggest  such 
a  remedy.  The  case  in  this  respect  is  ruled  by  State  v.  Proctor, 
86  Iowa  698,  and  State  v.  Helm,  92  Iowa  540,  each  of  which  is 
closely  in  point. ' ' 

In  State  v.  Hasty,  supra, — this  was  an  action  for  seduction 
— ^the  attorney  for  the  State  said:  "While  I  would  not  advise 
taking  human  life,  Lemuel  White  would  be  justified  in  taking 
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the  life  of  defendant. ' '  This  court  said :  * '  This  was  but  the 
expression  of  the  attorney's  opinion  of  what  White  would 
have  the  right  to  do  in  the  future,  not  of  what  he  ought  to 
have  done,  or  should  do.  In  this,  it  differs  from  Staie  v. 
Proctor.''  This  court  further  said  in  substance,  **When  the 
remarks  indulged  in  relate  to  a  future  course  of  conduct  and 
do  not  pertain  to  the  result  of  the  trial,  they  can  hardly  be 
regarded  as  prejudicial,  and  especially  is  this  true  if  not 
calculated  to  unduly  arouse  the  passions  of  the  jury  or  divert 
its  attention  from  the  proper  discharge  of  its  duty.'' 

The  court,  though  expressing  disapproval  of  the  language 
used,  and  stating  that  it  was  unsound  in  law  and  opposed  to 
modem  notions  of  good  morals,  did  not  consider  it  sufficiently 
prejudicial  to  justify  a  reversal.  It  related  rather  to  the 
opinion  of  what  the  attorney  thought  Lemuel  White  would  be 
justified  in  doing  in  the  future  rather  than  to  a  statement  as 
to  what  the  jury  should  do  in  the  particular  case  in  avenging 
the  wrong  complained  of;  while  in  the  case  at  bar,  there  was 
a  direct  appeal  to  the  jury  to  do  what  counsel  claimed  anyone 
with  a  spark  of  manhood  would  do  to  avenge  the  wrong  which 
counsel  says  should  have  been  avenged,  and  which  he  would 
have  avenged  if  it  had  been  his  daughter,  by  the  taking  of  a 
human  life. 

It  is  impossible  to  lay  down  any  hard  and  fast  rule  in 
matters  of  this  kind,  so  much  depends  upon  the  character  of 
the  case,  the  nature  of  the  remarks  complained  of,  the  dis- 
closures made  by  the  evidence,  and  the  argument  of  counsel 
which  preceded  the  argument  complained  of.  We  recognize  the 
fact  that  it  is  difficult  for  counsel  often,  even  in  a  fair  and 
honest  discharge  of  his  duty,  to  so  moderate  his  speech  as  not 
to,  at  least  in  some  degree,  appeal  to  the  sympathy,  prejudice, 
or  even  passion  of  the  jury,  and  we  do  not  want  to  be  under- 
stood as  even  suggesting  any  fixed  rule  of  limitation  upon  his 
rights  in  addressing  the  jury.  Each  case  must  be  determined 
on  its  own  facts,  and  in  the  light  of  the  circumstances  that 
attended  the  delivery  of  his  address. 
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One  elected  to  the  office  of  county  attorney,  to  represent 
the  people  in  the  prosecution  of  criminals,  occupies  a  close 
relationship  to  the  administration  of  the  law  and  to  the  court, 
and  should  have  no  ambition  beyond  that  laudable  one  to  see 
that  no  guilty  party  escapes.  But  it  is  not  for  him  to  assume, 
as  prosecutor,  the  guilt  of  the  defendant  at  any  stage  of  the 
proceedings.  The  defendant  is  presumed  to  be  innocent  until 
by  the  evidence  he  is  shown  to  be  guilty.  The  jury  are 
empaneled  and  sworn  to  determine  this  question.  Their  judg- 
ment should  be  unbiased,  unprejudiced,  uninfluenced  by  any 
consideration  other  than  the  evidence  submitted  to  them,  and 
the  law  given  to  them  by  the  court.  Appeals  to  the  passion, 
prejudice,  or  to  the  jury  to  stand  up  like  men  and  show  their 
disapproval  of  the  crime  charged,  by  convicting  the  defendant, 
are  unauthorized  and  unjustified.  Jurors  are  but  human  and 
respond  humanly  to  those  appeals.  Called  into  the  arena  by 
counsel  to  condemn  crime  abstractly,  and  to  show  their  man- 
hood or  lack  of  manhood  in  this  manner,  they  are  led  into  the 
trap  that  requires  them  to  condemn  the  defendant  to  vindicate 
themselves.  This  is  not  the  spirit  of  our  law.  This  is  not 
the  purpose  for  which  arguments  to  the  jury  are  permitted. 
This  is  subversive  of  a  fair  administration  of  public  justice. 
It  is  against  the  law  and  good  morals. 

We  think,  in  this  case,  counsel  went  too  far.  Knowing 
eounseli  we  believe  that  he  did  this  honestly,  but  in  a  mistaken 
zeal  for  the  cause  he  had  espoused.  In  view  of  this  record, 
much  of  what  was  said  by  counsel  in  his  argument  had  little 
to  justify  or  support  it. 

It  is  next  contended  that  there  was  insufficient  corrob- 
orating evidence.  We  pass  by  this  argument  with  the  remark 
that  a  careful  reading  of  the  record  satisfies  us  that  there  was 

abundant  evidence  of  corroboration.    The  law 

8.  Rapb:  cor-  .  i.       j.«  i      •  »  -j.  • 

roboration :        requires  corroboration  only  in  so  far  as  it  is 

OD  what  phase  .»•.»-•  •  ^      i 

of  case  necessary  to  connect  the  defendant  with  th«* 

necessary.  •     •  u  xu  •  mi.  •     •  j 

commission  of  the  crime.  The  commission  of 
the  crime  may  be  proven  by  the  testimony  of  the  prosecuting 
witness. 
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Complaint  is  made  of  a  x>ortiozi  of  the  twelfth  instruction 
given  by  the  court  to  the  jury,  in  which  the  court  said:  **  You 
are  instructed  that  the  force  necessary  on  the  one  hand  to 

commit  the  crime  of  rape,  and  the  resistance 

*  and'reste?-^       required  on  the  other  hand  to  constitute  the 

and  physical      Crime,  depend  upon  the  relative  mental  and 

strength  of 

parties :  in-        physical   Strength   of   the   parties,   and   the 

stnictioiis. 

circumstances  surrounding  them  at  the  time 
of  the  alleged  assault." 

We  think  this  instruction  was  justified  by  the  record, 
although  there  was  no  direct  testimony  as  to  the  mental  or 
physical  strength  of  either  party.  The  parties  were  both 
before  the  jury,  and  the  jury  were  competent  to  judge  of  that 
matter. 

It  is  next  objected  that  the  court  erred  in  instructing  the 
jury  in  the-  fourteenth  instruction  given  by  the  court,  in 
which  the  jury  were  told  that  if  they  found  from  the  evidence 
.    ^  that  the  defendant  fled  from  the  town  of  Bock 

6.    CUMINAL 

absence*  Of* ac?  I^P^ds  to  avoid  arrcst  and  prosecution  for  the 
fee?  of?in^''  offense  charged  against  him,  **you  may  con- 
structions, sider  this  evidence  and  the  circumstances  of 
his  leaving,  with  all  the  other  evidence  and  circumstances 
proven  on  the  trial,  and  give  to  the  evidence  and  circumstances 
attending  defendant's  departure  from  the  State,  such  weight 
and  credit  as  you  believe  it  entitled  to  receive  in  determining 
the  guilt  or  innocence  of  the  defendant." 

It  is  claimed  that  there  was  no  evidence  to  justify  this 
instruction,  but  it  appears  that  the  defendant  left  the  state 
soon  after  the  time  when  it  is  alleged  that  this  crime  was 
committed.  It  does  not  appear,  however,  that  he  had,  prior 
to  the  time  he  left,  been  charged  with  the  commission  of  the 
crime ;  but  it  is  a  very  old  saying  that  *  *  Conscience  does  make 
cowards  of  us  all,"  and  further,  **The  wicked  flee  when  none 
pursue."  We  think  there  was  sufBcient  evidence  to  warrant 
this  instruction. 
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For  the  errors  pointed  out,  the  ease  must  be  and  is — 
Reversed. 

D£EM£R,  C.  J.,  Ladd,  Weaver,  Evans,  Preston,  JJ., 
concur.    Salinger,  J.,  special  concurrence. 

SaLtINGEr,  J.,  concurring  specially : 

It  appeared  in  testimony  that  defendant  had  connection 
with  prosecutrix  against  her  resistance;  that  thereafter  he 
permitted  her  to  walk  away  in  his  company ;  that  they  met  one 
Creglow,  who  then  had  intercourse  with  prosecutrix  against 
her  resistance ;  that  Creglow  left,  and  that  thereupon  defend- 
ant took  her  to  a  room  with  a  bed  in  it,  and  situated  on  some 
Fairgrounds;  that  when  she  arrived  seven  men  were  already 
there — ^and  it  is  a  fair  inference  that  Creglow  was  one  of 
these  men. 

As  to  what  occurred  while  the  girl  was  in  this  room  and 
thereafter,  it  was  testified,  over  objection,  that  all  the  men 
present,  including  defendant,  left  the  room  except  one  Slim, 
who,  after  the  others  left,  had  connection  with  her  against  her 
resistance;  that  thereafter  Slim  left  the  room  and  another 
came  in,  who  attempted  connection  but  failed,  and  left;  that 
thereafter  one  Frank  came  into  the  room  and  forcibly  had 
connection  with  prosecutrix ;  that  she  was  left  alone  for  awhile, 
and  then  all  of  the  men  came  back  and  sat  down  and  talked 
together;  that  then  two  others  came  to  the  door,  and  two 
went  out  and  talked  to  them,  and  then  the  four  returned. 
Thereupon  defendant  and  Creglow  took  her  from  this  room 
to  the  Fairgrounds,  keeping  hold  of  her  in  the  meanwhile. 
At  this  point  Slim  and  Creglow  let  go  of  her,  but  Slim  again 
took  hold  of  her,  and  thereupon  Slim  and  defendant  took  her 
to  a  wagon  bridge,  at  which  point  defendant  let  her  go,  and 
Slim  held  her  alone.  He  took  her  alone  to  a  house,  and  after 
they  arrived  there,  he  made  her  undress  and  get  into  bed; 
came  into  bed  with  her,  and  made  her  lie  and  remain  there. 

The  indictment  charges  none  of  these  acts,  other  than 
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the  actual  ravishment  of  prosecutrix  by  defendant,  and  it  is 
urged  on  this  appeal  that  it  was  error  to  admit  this  testimony 
as  to  what  occurred  subsequent  to  the  alleged  ravishment  on 
part  of  defendant. 

The  opinion  concedes  that,  as  a  general  proposition, 
evidence  of  crimes  other  than  the  one  charged  in  the  indict- 
ment is  inadmissible,  even  where  the  independent  crimes  were 
committed  by  defendant  himself;  and  that  this  is,  of  course, 
true  as  to  independent  crimes  of  like  character  conmiitted  by 
others  upon  the  same  complainant.  In  sustaining  the  admis- 
sion of  this  testimony,  the  opinion  plants  itself,  as  it  must, 
upon  the  claim  that  there  are  exceptions  which  permit  the 
testimony  here  complained  of.  I  concede  the  existence  of 
exceptions  to  the  admitted  rule,  but  am  unable  to  agree  that 
the  testimony  admitted  is  within  any  of  them.  The  conditions 
of  fact  which  are  relied  upon  to  make  some  of  these  exceptions 
applicable  are  stated  thus : 

1.  Defendant  used  a  false  pretense  to  induce  prosecutrix 
to  go  where  he  ravished  her. 

2.  After  accomplishing  his  purpose,  he  took  her  by  a 
circuitous  route  until  they  met  Creglow ;  that  he  took  prose- 
cutrix on  in  company  of  Creglow  to  some  sheds,  there  stepped 
aside,  and  that  then  Creglow  ravished  her. 

3.  That  because  in  going  from  the  place  where  she  was 
ravished  by  Creglow  to  the  Fairgrounds,  she  went  under 
protest;  therefore,  defendant  still  controlled  her  actions  and 
kept  her  in  his  possession. 

4.  At  the  Fairgrounds  he  met  a  group  of  other  men ;  he 
and  Creglow  left  her  in  a  room  on  the  Fairgrounds,  and 
during  their  absence  she  was  again  ravished  by  others,  either 
left  with  her  in  that  room,  or  who  returned  to  it  after  having 
left. 

5.  .That  finally  she  was  turned  over  to  the  possession  of 
Slim,  who  took  her  to  his  home,  kept  her  there  all  night  and 
again  ravished  her. 

It  is  said  by  way  of  deduction  from  these  premises  that, 
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''By  every  act^  from  the  first  to  the  final  act^  when  she  was 
surrendered  to  the  custody  of  Slim,  and  he  took  her  to  his 
house,  it  would  appear  that  defendant  was  supervising  and 
controlling  her  actions.  If  her  testimony  was  true,  Creglow 
and  the  defendant  took  hold  of  her,  led  her  from  the  Fair- 
ground, turned  her  over  to  the  possession  of  Slim,  who  then 
with  their  knowledge  and  apparent  consent^  if  her  story  is 
true,  took  her  to  his  home/' 

''Through  the  mist  of  it  all  the  jury  can  (could)  discern 
the  presence  and  dominating  character  of  the  accused/' 

I.  This  asserts  that  if,  subsequent  to  the  ravishment  of 
prosecutrix  by  him,  defendant  was  "supervising  and  con- 
trolling her  acts,"  this  makes  the  testimony  which  I  challenge 
admissible  within  some  of  the  exceptions  to  the  rule. 

Conceding,  for  the  sake  of  argument,  that  proof  of  such 
domination  makes  some  of  the  exceptions  applicable,  I  am 
unable  to  see  how  the  use  of  a  false  pretense  to  bring  prose- 
cutrix to  the  place  where  she  was  assaulted,  or  that  Slim 
forcibly  detained  her  in  his  house,  proves  that,  subsequent  to 
the  ravishment  by  Slim,  defendant  "was  supervising  and 
controlling  her  actions."  That  there  is  other  testimony  which 
does  establish  such  domination  is  immaterial  on  the  point  I 
am  now  discussing.  Assume  that  the  trial  court  proceeded 
rightly  in  receiving  what  tended  to  prove  supervision  and 
control,  it  was  still  error  to  admit  testimony  which  does  not 
tend  to  establish  such  supervision  and  control.  As  it  is  impos- 
sible to  know  upon  just  what  testimony  the  jury  based  its 
verdict,  I  have  no  way  of  knowing  whether,  or  to  what  extent, 
the  verdict  as  a  whole  was  controlled  because  of  the  evidence 
as  to  this  false  pretense,  and  this  detention  on  the  part  of 
Slim.  That  proper  evidence  of  dominance  on  the  part  of  the 
defendant  might  be  admissible  as  a  basis  for  admitting  other 
testimony,  or  admissible  for  any  proper  purpose,  is  no  answer 
to  having  let  in  testimony  which  is  inadmissible  upon  the 
theory  advanced  for  its  admission,  or  any  other.    Let  the  fact 
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of  dominance  be  material  and,  therefore,  proper  evidence  of 
it  admissible,  it  was  yet  error  to  admit  these  two  items.  The 
admission  of  them  should  be  held  to  constitute  prejudicial 
error:  first,  because  they  show  on  their  face  that  they  tend  to 
be  injurious ;  and,  second,  because  prejudice  is  presumed  from 
the  error  in  admitting  them. 

II.  While  it  is  at  least  debatable  whether  ravishment  by 
others  at  which  defendant  connived  establishes  dominance  on 
his  part  over  the  prosecutrix,  it  is  manifest  that  one  who  him- 
self rapes  a  female  does  exercise  unlawful  domination  over 
her.  Connivance  at  rape  is,  at  its  worst,  no  more  than  the 
equivalent  of  rape  personally  committed.  Now  if,  as  the 
opinion  concedes,  subsequent  ravishment  by  defendant  would, 
standing  alone,  not  make  such  rape  admissible,  neither  would 
conduct  on  his  part,  which  is  but  the  equivalent  of  a  rape 
committed  by  him,  make  what  his  conduct  connived  at  admis- 
sible, standing  alone. 

As  I  understand  it,  the  majority  realizes  this,  in  that  it 
does  not  put  its  holding  on  the  naked  fact  that  other  rapes 
were  committed  with  co-operation  of  defendant,  but  on  the 
express  ground  that  the  acts  were  not  separate  and  independ- 
ent, and  had  probative  force  on  the  conduct  of  defendant  and 
prosecutrix — ^which,  if  true,  I  concede,  puts  these  acts  within 
the  exception  to  the  rule.    The  opinion  says : 

*' Every  fact  is  so  closely  related  to  the  first  act  that  they 
cannot  be  said  to  be  separate  and  independent  acts.  The 
general  rule  is  that  the  State  is  not  permitted,  in  its  efforts  to 
establish  the  crime  charged,  to  introduce  evidence  of  another 
substantive  offense;  but  the  rule  is,  that,  where  the  acts  are 
all  so  closely  related  in  point  of  time  and  place  and  so 
intimately  associated  with  each  other  that  they  form  one  con- 
tinuous transaction,  the  whole  transaction  may  be  shown,  what 
immediately  preceded  and  what  immediately  followed  the  act 
complained  of,  for  the  purpose  of  showing  the  scienter  or 
quo  animo  of  the  party  charged.    Every  fact,  every  circum- 
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stance  snrrormding  the  parties,  attending  their  action,  from 
the  time  of  the  meeting  to  the  aeparationy  is  material  to  a 
proper  understanding  of  their  relationship,  and  has  probative 
force  in  establishing  their  conduct  towards  each  other. 

''Distinct,  independent,  substantive  offenses,  not  related 
to  the  one  charged,  committed  at  different  times  or  different 
places,  cannot  be  shown  against  the  defendant,  but  not  so  when 
the  time,  the  place,  the  circumstances  and  the  pcu*ties  all  have 
some  relation  to  and  are  directly  iovolved  in  the  act  charged 
at  the  time  of  its  commission,  or  immediately  before  or  after ; 
and  we  think  this  is  the  doctrine  of  the  cases  cited." 

On  analysis,  this  asserts  that  the  testimony  is  not  within 
the  rule  which  excludes  distinct,  independent,  substantive 
offenses  not  related  to  the  one  charged,  and  committed  at 
different  times  and  different  places,  and  unrelated  to  the 
offense  charged,  because : 

1.  The  acts  are  all  so  closely  related  in  point  of  time  and 
place  and  so  intimately  associated  with  each  other  that  they 
form  one  continuous  transaction. 

2.  What  immediately  precedes  or  follows  the  act  com- 
plained of  is  admissible  for  the  purpose  of  showing  the  scienter 
or  guo  animo  of  the  party  charged. 

3.  The  rule  does  not  apply  when  the  time,  place  or  cir- 
cumstances and  the  parties  all  have  some  relation  to  and  are 
directly  involved  in  the  act  charged  at  the  time  of  its  com- 
mission, or  immediately  before  or  after. 

4.  Every  fact  or  circumstance  surrounding  the  parties  or 
attending  their  actions,  from  the  time  of  meeting  to  the 
separation,  is  material  to  a  proper  understanding  of  their 
relationship. 

5.  Every  fact  and  circumstance  surrounding  the  parties 
or  attendant  upon  their  action  from  the  first  .meeting  to  final 
separation  is  not  only  material  to  a  proper  understanding  of 
their  relationship,  but  has  probative  force  in  establishing  their 
conduct  towards  each  other. 
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III.  a.  The  eflfect  of  conduct  immediately  preceding  the 
act  chained  is  not  in  the  case,  because  all  the  acts  involved 
in  this  testimony  were  committed  subsequent  to  such  act. 

b.  None  of  the  testimony  can  be  defended  on  the  ground 
that  it  tends  to  show  scienter  or  the  animus  of  defendant. 
The  exception  which  permits  acts  not  charged  to  be  intro- 
duced for  that  purpose  is  merely  a  recognition*  of  the  fact, 
that  when  the  purpose  and  intent  with  which  an  unlawful 
act  was  committed  is  under  investigation,  similar  acts  com- 
mitted by  the  same  person  at  other  times  have  probative 
force.  Thus,  on  a  charge  of  obtaining  property  by  false 
pretenses,  that  defendant  had  made  other  false  pretenses, — 
and,  more  strongly,  of  course,  if  he  knew  when  he  made  such 
other  pretenses  that  they  were  false, — ^tends  to  show  he  did 
not  innocently  or  mistakenly  make  the  pretense  indicted  for. 
Such  evidence  is  rightly  admitted  because  it  makes  it  more 
likely  he  made  the  pretense  at  bar  with  fraudulent  intent. 
Manifestly,  this  reason  for  letting  in  evidence  of  other  acts 
has  no  place  here.  That  which  must  be  done  to  constitute 
rape,  of  itself,  supplies  proof  of  scienter  and  indicates  the 
animus  of  the  assailant  No  question  can  arise  on  whether 
a  ravishment  may  not  be  due  to  accident  or  mistake,  or  have 
been  accomplished  without  evil  intent.  It  is  clear  this  testi- 
mony should  not  have  been,  and  was  not,  received  on  this 
theory. 

c.  While  it  is  true  that  the  exception  may  not  be  applied 
unless  the  elements  referred  to  by  the  majority  are  present, 
it  does  not  follow  that  it  may  be  applied  if  the  things  so 
referred  to  do  appear  but  stand  alone.  I  do  not  believe  that 
even  if  the  acts  are  closely  related  in  point  of  time  and  place, 
are  so  intimately  associated  as  to  form  one  continuous  trans- 
action, and  have  relation  to  and  are  directly  involved  in 
*'the  act  charged  at  the  time  of  its  commission,"  or  imme- 
diately after,  this  will  alone  base  the  exception.  Nor  can  I 
agree  that  any  or  every  act  or  circumstance  surrounding  the 

parties  or  attending  their  actions,  from  the  time  of  meeting  to 
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separation,  is  of  necessity  material  to  a  proper  nnderstanding 
of  their  relationship,  or  necessarily  material  for  any  pur- 
pose. The  true  rule,  as  I  conceive  it,  is  this:  While  closely 
related  acts,  steps  creating  one  continuous  transaction,  and 
all  matters  relating  to,  and  directly  involved  in  the  act  charged, 
and  all  facts  and  circumstances  surrounding  the  parties  or 
attending  their  actions  may  be  admissible,  though  not  acts 
charged  in  the  indictment,  and  though  such  acts  are  inad- 
missible if  these  elements  are  absent,  they  may  remain  inad- 
missible even  though  these  elements  do  appear,  and  their 
admissibility  does  not  depend  so  much  upon  what  they  are 
related  to  or  attendant  on  as  upon  what  they  prove  concerning 
the  act  charged.  If  the  rule  is  as  broad  as  the  majority 
asserts,  it  would  be  proper  to  show  that  it  hailed  immediately 
after  the  rape  was  accomplished;  or  that  the  man  had  no 
shoes  on  while  committing  the  crime ;  or  that  while  engaged 
in  it,  he  shouted  approval  of  the  beating  of  a  horse,  which 
was  occurring  in  his  sight;  or  that  he  left  his  victim  for  a  few 
minutes  and  went  to  a  neighboring  house  and  there  com- 
mitted  a  murder,  upon  which  he  immediately  returned,  and 
again  assaulted  prosecutrix. 

That  the  subsequent  acts  at  bar  were  related  to  the  crime 
charged  must  be  conceded.  They  were  related,  in  the  sense 
that  they  are  of  a  character  akin  to  the  act  charged;  that 
they  are  all  directed  to  the  prosecutrix;  that  defendant  was 
in  some  way  a  participant,  and  that  all  were  done  in  the 
same  neighborhood  and  on  the  same  day.  But  if  defendant 
had  met  prosecutrix  at  different  hours  of  the  same  day  and 
at  different  places  and  ravished  her  at  each  meeting,  every 
element  relied  on  by  the  majority  would  be  present;  and 
the  relationship  to  the  main  act,  both  as  to  the  character  of 
the  subsequent  acts  and  as  to  parties,  would  be  even  more 
clearly  made  out  than  is  done  by  the  subsequent  acts  testified 
to  here.  But  would  that  have  warranted  proof  of  the  acts 
of  rape  subsequent  to  the  act  charged  f 

On  the  other  hand,  if  a  stranger  had,  shortly  before 
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the  ravishment,  struck  the  woman  a  savage  blow  upon  the 
head  with  a  heavy  club,  evidence  of  this  would  be  admissible, 
though  a  distinct  crime  committed  without  defendant's  knowl- 
edge or  co-operation,  because  it  bears  on  the  physical  condi- 
tion of  the  victim  subsequently  ravished,  with  reference  to 
her  capacity  to  make  resistance.  And  so  if,  after  the  ravish- 
ment, and  while  the  woman  was  attempting  to  reach  some 
of  her  friends,  a  stranger  had  abducted  her,  keeping  her  for 
several  days,  evidence  of  this  act  would  be  admissible  because 
it  would  explain  the  failure  to  make  immediate  complaint. 

If  a  man  in  the  very  act  of  ravishing  a  woman  should 
employ  one  hand  in  a  robbery  by  violently  taking  a  pocket- 
book  attached  to  the  person  of  his  victim,  the  act  would  be 
intimately  related  to  the  ravishment  in  point  of  time  and 
place,  and  would  be  a  part  of  the  transaction  in  the  sense 
that  it  occurred  during  the  very  time  and  between  the  very 
parties,  and  involved  another  crime  of  violence  committed 
by  one  upon  the  other.  But  it  would  not  be  claimed  that 
evidence  of  this  robbery  is  admissible.  It  would  not  be,  be- 
cause, while  it  meets  the  other  standards,  it  has  absolutely  no 
probative  weight  on  whether  the  intercourse  was  accomplished 
in  such  manner  as  to  constitute  rape,  or,  for  that  matter,  on 
whettier  defendant  was  guilty  of  anything  but  the  robbery. 
v^Bnough  has  been  said  to  indicate  what  I  conceive  to  be 
^he  vice  of  the  opinion.  While  it  holds  rightly  that  there 
must  be  intimate  relationship,  both  in  matter  and  as  to  time 
and  place,  it  errs  in  holding  that  this  alone  suflBces,  with- 
out reference  to  whether  "the  act  thus  related  has  probative 
bearing  on  whether  defendant  raped  prosecutrix,  as  charged. 
It  also  errs  in  holding  that  the  acts  in  question  had  such 
probative  value.  True,  the  conduct  in  question  tends  to  show 
that  the  defendant  is  a  man  of  the  worst  moral  tendencies 
and  of  a  very  low  type,  and  thus  furnishes  some  evidence 
that  he  is  more  likely  to  commit  a  rape  than  a  better  man 
would  be.  But  that  affords  no  basis  for  applying  the  excep- 
tion, because  in  nearly  every  instance  in  which  other  acts 
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are  excluded,  they  would,  if  admitted,  tend  to  show  that  the 
defendant  was  one  more  likely  to  commit  the  act  charged 
than  a  better  man  would  be.  If  this  defendant  had  in  his 
past  committed  murder  and  incest  and  been  guilty  of  numer- 
ous seductions,  it  is  clear  that  proof  thereof  would  tend  to 
show  that  he  had  a  disposition  and  record  which  made  it  no 
sudden  departure  from  his  standards  to  commit  rape.  But, 
of  course,  such  testimony  would  not  be  admissible  for  such 
purpose.  This  squarely  presents  the  essential  error  in  the 
opinion.  Concede  that  these  subsequent  acts  were  by  the 
procurement  of  the  defendant;  concede  that  this  shows  him 
to  be  capable  of  committing  rape;  concede  that  they  have 
relationship  to  the  main  act  in  point  of  time  and  place ; 
concede  that  they  were  of  the  same  nature,  and  that  they 
began  when  the  main  offense  ended, — in  what  way  are  they 
relevant  T  In  what  way  do  they  tend  to  establish  the  charge 
in  the  indictment  that  this  defendant  himself  raped  this 
prosecutrix,  an  act  which,  tinder  the  proof,  he  committed 
before  any  of  the  other  acts  were  donet  In  what  way  are 
the  subsequent  acts  ''involved"  in  the  prior  rape  **at  the 
time  of  its  commission  T'  How  do  they  show  **one  continuous 
transaction  T"  How  do  they  help  to  a  proper  understanding 
of  the  relationship  between  defendant  and  prosecutrix  or 
''establish  their  conduct  towards  each  other T"  In  what  way 
do  they  competently  tend  to  show  that  the  rape  charged  was 
committed!  Suppose  the  defendant  did  procure,  shortly  after 
assaulting  the  prosecutrix,  the  rape  of  her  by  others,  how  does 
that  prove  that  he  had  Connection  with  her  against  her  utter- 
most resistance!  This  testimony  is  so  far  from  being  proof 
of  the  charge  as  that,  if  defendant  had  sought  to  introduce 
same  and  it  had  been  refused,  there  would  be  a  more  serious 
question.  For,  so  far  from  proving  that  prosecutrix  yielded 
after  the  utmost  resistance  she  was  capable  of,  it  tends  to  indi- 
cate that,  on  the  contrary,  nothing  had  occurred  between  her 
and  the  defendant  which  angered  her  or  created  a  desire 
to  flee  from  him,  and  it  indicates,  also,  that  she  is  one  unlikely 
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to  make  resistance.  In  other  words,  so  far  from  proving 
that  the  defendant  did  what  the  law  defines  to  be  rape,  it 
indicates,  rather,  that  whatsoever  he  did  was  with  the  con- 
sent of  the  prosecutrix.  Now,  anticipating  that  it  may  be 
said  that  since  the  testimony  had  this  tendency  the  defendant 
was  not  prejudiced,  I  have  to  say  that,  while  this  may  be 
true  theoretically,  it  is  manifest  that  the  direct  and  natural 
effect  of  this  testimony  was  to  anger  the  jury  by  the  exhibit- 
ing of  conduct  so  utterly  reprehensible  as  that  the  presenting 
of  it  in  testimony,  beyond  all  question,  inclined  the  jury 
more  strongly  to  find  guilt  as  to  the  main  charge  than  it 
would  otherwise  have  been.  If  testimony  had  been  admitted 
that,  for  a  year  before  and  up  to  the  time  of  the  alleged 
ravishment,  the  defendant  had  lived  upon  the  earnings  of 
the  prosecutrix  as  a  prostitute,  in  theory,  this  would  be  strong 
argument  to  the  jury  that  defendant  did  not  have  to  use  force 
to  obtain  intercourse,  and,  therefore,  did  not  use  it.  Yet 
there  can  be  no  question  that  exhibiting  him  as  a  parasite, 
living  upon  the  sale  of  the  woman's  body,  would  make  the 
average  jury  much  more  ready  to  convict  for  rape,  or  any- 
thing  else  that  might  be  charged. 

In  State  v.  Hogan,  145  Iowa  at  354,  the  evidence  tended 
strongly  to  show  concerted  action  between  one  Rohn,  Hausler, 
and  the  defendant,  that  each  in  turn  committed  the  crime, 
the  defendant  being  last.  The  crimes  were  committed  in 
his  bam.  The  three  were  together  at  the  barn  shortly  after 
the  offense  was  committed  by  Bohn,  at  the  tin^e  it  was  com- 
mitted by  defendant,  and  for  some  hours  thereafter.  Rohn 
had  procured  the  presence  of  the  prosecutrix  at  ftie  bam, 
and  before  the  trial  of  the  defendant,  Rohn  had  been  con- 
victed of  his  offense. 

Some  hours  later  in  the  day,  in  another  place,  not  far 
away,  defendant  again  committed  the  offense.  The  State 
introduced  its  evidence  concerning  both  of  the  alleged  acts  on 
the  part  of  defendant,  and  at  the  close  elected  to  rely  upon 
the  last.    Hogan' s  case  merely  says  that  the  act  of  Rohn  was 
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not  separate  and  indei>endent  from  that  of  defendant,  but 
"was  so  connected  and  related  to  the  acts  of  the  defendant 
that  it  was  admissible  as  one  of  the  surrounding  circumstances 
of  the  ease."  No  argument  beyond  these  quoted  words  is 
attempted,  and,  of  course,  these  cannot  be  said  to  be  more 
than  the  assertion  of  a  naked  conclusion.  To  appreciate  how 
little  real  consideration  was  given  to  the  question,  it  may  be 
pointed  out  that  the  only  citation  in  support  is  8taie  v, 
O'Connell,  144  Iowa  559,  wherein  an  exception,  which  all 
concede  to  exist,  was  applied :  to  wit,  that  on  the  charge  of 
uttering  an  instrument  on  which  defendant  had  forged  an 
indorsement,  evidence  tending  to  prove  another  crime  is 
admissible  for  the  purpose  of  showing  guilty  and  fraudulent 
intent  on  part  of  the  one  charged.  Aside  from  this,  there  is 
reasonable  ground  for  distinguishing  the  case  at  bar  from  the 
Hogan  case.  Its  essence  is  that  where  one  man  procures  the 
victim,  and  he  and  the  defendant  thereupon  proceed  to  ravish 
her  by  concerted  action,  and  the  defendant  again  uses  the 
opportunity  originally  created  by  the  first  procurer,  then  the 
acts  constituting  the  procurement  are  admissible.  The  differ- 
ence between  this  and  the  testimony  at  bar  is  that  the  first 
does  show  acts  related  probatively  to  the  act  charged;  while 
in  the  last,  the  acts  are  connected  in  point  of  time  and  place, 
and  are  in  a  sort  of  a  logical  relation,  but  yet  have  no  proba- 
tive value  as  to  the  act  charged.  It  is  one  thing  to  prove 
against  one  who  committed  a  rape  that  he  accepted  the  help 
of  anothen  with  whom  he  joined  in  the  crime,  and  used  the 
opportunity  first  provided  by  the  accomplice  to  repeat  the  act 
and  so  connect  with  the  act  elected  for  prosecution.  It  is 
quite  another  to  admit  proof  of  rape  committed  with  the  con- 
nivance of  the  defendant  after  his  own  act  had  been  com- 
pleted. The  first  is  not  merely  taking  evidence  of  an  inde- 
pendent offense,  but  is  also  proof  of  methods  employed  to 
obtain  the  criminal  intercourse.  The  testimony  at  bar  proves 
merely  that  the  defendant  procured  the  defilement  of  a  woman 
whom  he  had  already  ravished.    Regarding  the  Hogan  decision 
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as  I  dOy  I  have  no  occasion  to  indicate  what  I  might  deem  my 
duty  in  the  premises  were  it  a  ruling  that  substantially  what 
was  done  in  this  case  is  not  error^^/^ 

There  are  those  who  will  simply  assume  that  this  defend- 
ant is  guilty  of  rape  and  urge  that,  therefore,  there  should  be 
no  straining  at  the  methods  that  brought  about  his  punish- 
ment. The  execution  on  order  of  Judge  Lynch  is  always 
excused  with  the  assertion  that  justice  has  been  accomplished 
even  though  the  law  was  violated  in  the  accomplishment.  This 
line  of  reasoning  should  not  appeal  to  a  court  of  last  resort. 
But  bad  as  it  would  be  to  entertain  such  insisteuce,  worse  is 
involved  in  sustaining  the  taking  of  this  testimony.  The 
servants  of  the  law  should  not  permit  a  guilty  man  to  lose  a 
single  right  which  the  law  gives  him.  If  this  can  be  doubted, 
it  at  least  is  not  doubtful  that  no  infraction  of  the  rules  of 
evidence  should  be  permitted  to  the  harm  of  one  who  is 
presumed  to  be  innocent.  If  lex  talianis  may  prevail  as  to 
those  who  are  guilty,  even  that  is  no  warrant  for  disregarding 
the  law  in  such  manner  that  juries  may  be  influenced  into 
finding  an  innocent  man  guilty.  When  this  testimony  was 
taken,  the  presumption  of  innocence  still  obtained.  Desire  to 
be  sure  that  none  guilty  shall  escape  does  not  warrant  the 
doing  of  what  may  unduly  bring  about  a  verdict  of  guilt.  The 
oath  of  the  judge  should  restrain  us  from  even  considering 
whether  and  how  far  we  should  be  tolerant  of  what  was  done 
to  bring  about  the  punishment  of  the  perpetrator  of  an 
atrocious  crime.  What  we  have  for  review  is  whether  an 
innocent  man  may  not  have  suflfered  a  denial  of  rights  guaran- 
teed to  him  by  the  law  of  the  land,  by  and  through  the 
introduction  of  testimony  which,  of  necessity,  must  have  been 
highly  inflammatory  and  calculated  to  be  an  advocacy  of  his 
conviction  on  general  principles. 

I  agree  to  the  conclusion  reached  but  would  reverse,  also, 
because  this  testimony  was  admitted. 
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Mart  Bosworth  et  al.,  Appellants,  v.  John  M.  Blaine  et  al., 

Appellees. 

HOMESTEAD:  Survlylng  Spouse — ^DistrlbutlTe  Share  or  Homestead 
— ^Presumption — ^Election  to  Overcome.  On  the  question  whether 
a  surviving  spouse  took  (a)  the  absolute  or  distributive  one- 
third  right  or  (b)  the  homestead  occupancy  right,  the  presump- 
tion, in  the  absence  of  evidence,  is  that  the  survivor  took  the 
former.  Hence  arises  the  necessity  of  showing  an  election  to 
take  the  homestead  occupancy,  in  order  to  overthrow  the  presump- 
tion. If  continued  occupancy  is  relied  on  to  show  such  election, 
it  must  be  an  occupancy  not  only  consistent  with  this  homestead 
right,  but  an  occupancy  maintained  under  and  because  of  such 
right.    Held,  presumption  not  overthrown. 

PRINCIPLE  APPLIED:  The  husband  had  lived  on  the  116 
acres  in  question  with  his  wife,  who  owned  the  land,  for  some 
twenty-four  years  before  her  death.  After  her  death,  a  new  house 
was  built,  in  which  the  husband  continued  to  live  with  his  minor 
children.  An  older  son  lived  in  the  old  house  and  farmed  the 
place.  All  these  buildings  were  on  the  same  forty,  which  was 
equal  in  value  to  one-third  of  the  entire  land.  The  father  had 
an  arrangement  with  his  children  by  which  he  received  rent 
which  was  applied  first  to  his  support  and  the  balance  on  a  two- 
thousand-dollar  mortgage  on  the  land.  Five  years  after  his  wife 
died,  he  mortgaged  his  undivided  one-third  of  the  land.  He  re- 
peatedly made  efforts  to  sell  the  land,  and,  among  other  acts, 
placed  it  in  the  hands  of  several  real  estate  agents.  He  never 
unequivocally  asserted  a  homestead  right  in  the  land.  Nine 
years  after  the  death  of  the  wife,  a  judgment  was  rendered 
against  him,  and  levy  was  made  on  the  land.  Held,  the  evidence 
failed  to  show  an  election  to  take  the  homestead  right,  and  there- 
fore the  presumption  that  he  took  the  distributive  share  must 
prevail. 

Appeal  from  Linn  District  Court. — Hon.  Milo  P.  Smith, 

Judge. 

PRroAY,  May  14,  1915. 

Adelia  Coleman  died  February  5,  1904,  seized  of  116 
acres  of  land  incumbered  for  $2,000.    After  her  death  her 
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surviving  husband,  N.  R.  Coleman,  with  his  minor  children, 
continued  in  occupancy.  In  1913,  defendant  Blaine  obtained 
judgment  against  Coleman  and  caused  execution  to  issue  and 
be  levied  on  said  land,  and  was  about  to  sell  the  same  when 
this  action,  was  begun,  praying  that  said  sale  be  enjoined,  for 
that  said  Coleman  had  only  a  homestead  interest  therein.  On 
hearing,  the  petition  was  dismissed.  The  plaintiff  appeals. — 
Affirmed, 

Deacon,  Oood,  Sargent  &  Spangler,  for  appellants. 

Randall,  Courtney  cfe  Harding,  for  appellees. 

Ladd,  J. — The  defendant  Blaine  obtained  a  judgment  for 
$434.00  against  N.  B.  Coleman,  October  2,  1913,  and  caused 
execution  to  be  levied  on  116  acres  of  land  on  which  Coleman 
,    „  had  resided  since  1880.    It  was  in  his  wife*s 

1.  Homkstbad: 

surviTingr  name.    She  died  in  1904,  and  the  only  issue  is 

spouse :  dls-  *^ 

OT^boff^MteaYf  whether  subsequent  thereto  he  elected  to  take 
eS?tioi?to°'  *  homestead  in  lieu  of  his  distributive  share, 
oyercome.  rpj^^   ^   acres  ou  which  the   buildings   are 

located  are  quite  as  valuable,  if  not  more  valuable  than  a  third 
of  the  whole.  Shortly  after  the  wife 's  death,  a  new  house  was 
erected  on  this  40  acres  into  which  N.  B.  Coleman  and  his 
children,  other  than  his  son  Leslie,  moved ;  and  Leslie  with  his 
family  occupied  the  old  house  and  has  since  conducted  the 
farm,  paying  N.  B.  Coleman  one-half  of  the  grain  raised  as 
rent,  and  testified  that  "the  rent  he  was  to  receive,  after  set- 
ting aside  enough  for  his  support,  was  to  go  upon  the  notes 
against  the  place.    He  was  to  get  just  what  he  needed." 

The  evidence  leaves  no  doubt  that  the  children  expressed 
a  willingness  that  Coleman  should  make  use  of  the  farm  as 
long  as  he  might  live,  any  surplus  over  his  living  expenses  to 
go  to  the  payment  of  the  debt  against  the  farm,  and  such  was 
their  arrangement  with  him,  and  undoubtedly  they  anticipated 
inheriting  the  entire  property.  Indeed,  Coleman  testified, 
"We  had  such  an  arrangement  and  I  have  been  living  there 
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ever  since.  I  have  been  living  there  ever  since.  I  have  been 
getting  my  support  from  there  and  whatever  was  left  was 
paid  upon  the  debts  of  the  estate.  The  arrangement  with  the 
children  was  with  regard  to  the  whole  farm." 

In  examination  supplemental  to  execution,  he  testified 
that  he  claimed  a  homestead  right  in  the  land  and  an 
undivided  one-third  thereof  and  that  he  had  so  stated  to  his 
children.  On  his  attention  being  directed  to  this,  he  testified 
that  what  he  had  stated  was  true,  but  on  re-direct  examination 
explained  that  when  he  gave  this  testimony  he  had  not  under- 
stood what  was  meant,  that  he  always  claimed  his  homestead 
only.  He  denied  ever  having  stated  to  his  children  that  he 
claimed  the  distributive  share  and  testified  farther: 

*  *  I  offered  the  farm  for  sale  as  soon  as  my  wife 's  death.  If 
it  was  sold  I  was  to  get  money  enough  to  pay  these  notes. 
That  is  not  the  reason  I  offered  it  for  sale.  I  couldn't  farm 
any  more.  It  had  been  up  for  sale  years  before  these  notes 
were  made  and  I  never  withdrew  it  It  was  for  sale  at  a 
certain  price.  If  anyone  had  offered  that  price  it  would  have 
been  sold  by  the  heirs,  I  suppose.  I  didn't  tell  anybody  that 
I  had  to  consult  with  the  heirs  in  order  to  sell  it.  It  might 
have  been  listed  in  my  name.  I  told  them  (agents)  I  claimed 
the  right  to  sell  it  at  that  time.  I  believe  I  didn't  consult  with 
any  of  my  children  when  I  went  to  make  arrangements  to 
sell  it." 

He  further  testified  that  the  homestead  was  all  that  he 
ever  claimed,  and  that  he  never  told  anyone  that  he  had  a 
one-third  interest  in  the  land. 

In  1909,  he  executed  a  mortgage  to  a  Mrs.  Hein  on  his 
undivided  one-third  of  the  land  to  secure  an  existing  indebted- 
ness. In  1910,  he  listed  the  farm  for  sale  with  one  Cherry, 
giving  him  the  exclusive  right  to  sell  during  five  months.  He 
listed  it  for  sale  with  Hunter  in  1912,  and  during  the  same 
year  with  Leigh,  telling  him  that  if  he  **  would  get  a  move  on 
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him"  and  sell  that  he  would  pay  a  note  Leigh  then  held 
against  him. 

Boot  testified  that  Coleman  told  him  he  owned  a  one- 
third  interest  in  the  farm  and  would  pay  the  notes  given 
for  one-third  interest  in  a  business  out  of  the  proceeds  of 
the  farm  as  soon  as  sold.  It  ish  unnecessary  to  reconcile  the 
testimony;  for  the  evidence  remains  that  Coleman  had,  with 
more  or  less  persistency,  at  all  times  after  the  death  of  his 
wife,  undertaken  to  find  a  purchaser  for  the  land.  This  was 
inconsistent  with  any  inference  that  might  otherwise  be  drawn 
that  he  had  elected,  by  continued  occupancy  of  the  premises, 
to  claim  the  same  as  a  homestead.  Though  reason  for  so 
doing  does  not  seem  very  persuasive,  this  court  has  always 
regarded  the  right  to  a  distributive  share  in  an  estate  as  the 
primary  right  of  a  surviving  spouse.  Wold  v.  Berkholtz,  105 
Iowa  370;  McDonald  v.  Young,  109  Iowa  704;  In  re  Lund 
Estate,  107  Iowa  264,  267. 

To  retain  a  homestead  in  the  premises,  then,  an  election 
so  to  do  by  the  survivor  must  be  evidenced  in  some  way. 
Stephens  v.  Hay,  98  Iowa  37 ;  Wilcox  v.  Wilcox,  89  Iowa  .388, 
393;  Egbert  v.  Egbert,  85  Iowa  525,  534.  Ordinarily,  such 
an  election  is  evinced  by  the  continued  occupation  of  the 
premises  as  a  homestead  by  a  surviving  spouse  and  family. 
Even  this  fact  is  not  conclusive.  Gray  v.  Wright,  142  Iowa 
225,  227.  And  where  such  continued  occupancy  might  as  well 
be  referred  to  a  lease  from  the  heirs,  as  in  Robson  v.  Lambert- 
son,  115  Iowa  366,  or  to  an  agreement  or  an  arrangement 
between  the  heirs  and  surviving  spouse,  as  in  Hemping  v. 
Hemping,  141  Iowa  535,  as  to  the  claim  under  the  homestead 
right,  there  is  no  room  for  the  inference  of  an  election  to 
claim  as  a  homestead.  The  evidence  does  not  unequivocally 
indicate  that  Coleman  ever  asserted  a  homestead  right  in  the 
premises.  Though  he  continued  in  possession,  this,  according 
to  the  evidence,  was  under  an  arrangement  with  his  children 
that  he  should  so  do,  and  his  efforts  to  sell,  shortly  after  his 
wife's  death  and  later  on,  were  utterly  inconsistent  with  an 
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intention  to  continue  in  possession,  which  was  the  only  method 
by  which  he  could  enjoy  and  preserve  the  homestead  right. 

The  record  utterly  fails  to  establish  an  election  to  take  the 
homestead  right  in  the  premises  in  lieu  of  the  distributive 
share,  and  as  the  latter  was  the  primary  right  to  which  he  is 
entitled,  it  cannot  be  said  that  he  has  waived  the  same  for 
the  other.  The  district  court  rightly  so  decided,  and  its  decree 
dismissing  the  plaintiffs'  petition  is — Affirmed. 


Deemer,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 


M.  M.  Head  et  al.,  Appellants,  v.  Board  op  Review  et  al., 

Appellees. 

TAXATION:    National  Bank  Shares— Nature  of— Deducting  Federal 

1  Bonds.  Federal  statutes  (a)  forbid  the  taxation  of  federal  bonds, 
etc.,  yet  (b)  grant  the  power  to  tax  shares  of  stock  in  national 
banks.  (Sec.  5219  Be  v.  Stat.  U.  8.)  But  as  shares  of  stock 
in  such  bank  are  items  of  property,  separate  and  distinct  from 
federal  bonds  or  any  other  item  of  property  owned  by  the  bank, 
it  follows  that  the  state,  in  determining  the  value  of  such  shares 
for  the  purpose  of  taxation,  is  under  no  obligation,  under  the 
statute  forbidding  the  taxation  of  federal  bonds,  to  deduct  the 
value  of  federal  bonds  owned  by  the  bank,  even  though  such 
bonds  do  enhance  the  value  of  the  shares. 

TAXATION:     National  Bank  Shares— Private  Bankers— Deducting 

2  Federal  Bonds  and  Stock  "Otherwise  Taxed" — ^Unlawful  Dis- 
criminations. The  federal  statute  granting  the  power  to  tax 
shares  of  stock  in  national  banks  provides,  ''that  the  taxation 
shall  not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
capital  in  the  hands  of  the  individual  citizens,  etc."  (Sec.  5219, 
Bev.  Stat.  U.  S.)  But  the  clause  ''other  moneyed  capital"  means 
"other  moneyed  capital  which  is  taxable,**  Federal  bonds  are 
not  taxable.  It  follows  that  Sec.  1321,  Sup.  Code,  1913,  and 
the  related  sections,  1310,  1311,  1322  and  1322-la,  providing  that 
in  assessing  the  property  of  a  private  banker  there  shall  be  de- 
ducted from  the  value  of  his  property  (a)  <  the  value  of  federal 
bonds  and  (b)  stock  "otherwise  taxed"  owned  by  said  private 
banker,  while  providing  for  no  such  deduction  from  the  shares 
of  stock  of  national,  state,  and  savings  banks  and  loan  and 
trust  companies,  involve  no  discrimination  against  shareholders 
in  national  banks,  and  therefore  no  violation  of  said  federal 
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statute.  An  intention  that  goyemment  bonds  shall  be  taxed 
when  declared  by  law  not  to  be  taxable,  or  that  stocks  shall  be 
twice  taxed,  is  not  imputable  to  any  of  our  legislative  bodies. 

Appeal  from  Greene  District  Court. — Hon.  M.  E.  Hutchison, 

Judge. 

Friday,  May  14, 1915. 

The  plaintiffs  are  owners  of  capital  stock  of  the  First 
National  Bank  of  the  city  of  Jefferson,  and  notwithstanding 
their  objections,  the  several  shares  of  said  stock  were  assessed 
in  1912  and  objections  to  said  assessment  were  overruled  by 
the  board  of  review.  Alleging  the  foregoing  facts,  together 
with  grounds  for  the  invalidity  of  Chapter  63  of  the  Acts  of 
the  34th  General  Assembly,  they  prayed  for  issuance  of  a  writ 
of  certiorari.  The  court  so  ordered,  and  the  board  of  review, 
together  with  officers  comprising  it,  made  return.  Thereupon 
the  parties  stipulated  the  facts,  and  upon  hearing  the  court 
dismissed  the  petition  and  confirmed  the  assessment.  The 
plaintiffs  appeal. — Affirmed, 

Wilson  cfe  Albert,  for  appellants. 

Church  &  McCully,  for  appellees. 

Ladd,  J. — The  shares  of  capital  stock  of  the  First  National 
Bank  of  Jefferson  were  assessed  to  plaintiffs  as  owners  and 
such  assessment  confirmed  by  the  local  board  of  review.    The 

regularity  of  the  proceedings  is  not   ques- 

JhareS^^na^^     tioned,  the  sole  contentions  of  appellants  be- 

Sr^^eSf"""*"  i^^  ^at   Chapter  63   of  the  34th   General 

^^^'  Assembly  is  (1)  unconstitutional,  and  (2)  in 

conflict  with  the  federal  statutes  relating  to  national  banks. 

The  capital  stock  of  the  bank  was  $50,000.00,  with  undivided 

profits  amounting  to  $10,000.00,  and  it  had  real  estate  worth 

$11,300.00  and  owned  U.  S.  bonds  of  the  face  value  of  $50,- 

500.00.     The  shares  were  assessed  at  $97.50  each.    In  the 
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county  were  several  private  banks,  a  state  bank,  three  savings 
banks  and  another  national  bank.  Though  the  points  are 
separately  made,  the  appeal  presents  but  a  single  question, 
and  that  is,  whether  the  taxing  laws  of  this  state  are  a  violation 
of  Sec.  5219  of  the  statutes  of  the  United  States.  The  pro- 
visions of  the  Constitution  invoked  (Sec.  6  of  Article  1  and  Sec. 
30  of  Article  3)  exact  uniform  laws  and  prohibit  discrimina- 
tion, and  that  is  precisely  the  effect  of  the  above  section 
(5219),  which  reads  as  follows: 

''Nothing  herein  shall  prevent  all  the  shares  in  any  asso- 
ciation from  being  included  in  the  valuation  of  the  personal 
property  of  the  owner  or  holder  of  such  shares,  in  assessing 
taxes  imposed  by  authority  of  the  state  within  which  the  asso- 
ciation is  located ;  but  the  legisdature  of  each  state  may  deter- 
mine and  direct  the  manner  and  place  of  taxing  all  the  shares 
of  national  banking  associations  located  within  the  state,  sub- 
ject only  to  the  two  restrictions,  that  the  taxation  shall  not  be 
at  a  greater  rate  than  is  assessed  upon  other  moneyed  capital 
in  the  hands  of  individual  citizens  of  such  state,  and  that  the 
shares  of  any  national  banking  association  owned  by  non-resi- 
dents of  any  state  shall  be  taxed  in  the  city  or  town  where  the 
bank  is  located,  and  not  elsewhere.  Nothing  herein  shall  be 
construed  to  exempt  the  real  property  of  associations  from 
either  state,  county  or  municipal  taxes,  to  the  same  extent, 
according  to  its  value,  as  other  real  property  is  taxed." 

The  particular  contention  is  that  the  taxation  of  private 
banks,  because  of  certain  deductions  from  the  assessed  value 
thereof,  results  in  a  greater  rate  of  taxation  on  national  and 
other  incorporated  banks.  That  the  point  may  clearly  appear, 
we  set  out  the  portions  of  the  statutes  bearing  thereon :  Sec. 
1310  of  the  Code  Supplement,  '*  All  moneyed  capital  within  the 
meaning  of  section  fifty-two  hundred  nineteen  of  the  revised 
statutes  of  the  United  States  shall  be  listed  and  assessed 
against  the  owner  thereof  at  his  place  of  business,  and  if  a 
corporation  at  its  principal  place  of  business,  at  the  same 
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rate  as  state,  savings,  national  bank  and  loan  and  trust  com- 
pany stock  is  taxed,  in  the  same  taxing  district,  and  at  the 
actual  value  of  the  moneyed  capital  so  invested.  The  person 
or  corporation  using  moneyed  capital  in  competition  with  bank 
capital  shall  furnish  the  assessor  upon  demand  a  full  and  com- 
plete itemized  sworn  statement  showing  the  amount  of  mon- 
eyed capital  so  used." 

Sec.  1311  of  the  Code  Supplement:  **No  deduction  for 
debts  shall  be  allowed  from  the  shares  of  stock  of  any  state, 
savings  or  national  bank  or  loan  and  trust  company,  nor  from 
moneyed  capital  used  in  competition  with  banks,  within  the 
meaning  of  section  fifty-two  hundred  nineteen,  of  the  revised 
statutes  of  the  United  States." 

Sec.  1321  of  the  Code  Supplement:  ** Private  banks  or 
bankers,  or  any  persons  other  than  corporations  hereinafter 
specified,  a  part  of  whose  business  is  the  receiving  of  deposits 
subject  to  check,  on  certificates,  receipts,  or  otherwise,  or  the 
selling  of  exchange,  shall  prepare  and  furnish  to  the  assessor 
a  sworn  statement,  showing  the  assets,  aside  from  real  estate, 
and  liabilities  of  such  bank  or  banker  on  January  first  of  the 
current  year,  as  follows  : 

"1.  The  amount  of  moneys,  specifying  separately  the 
amount  of  moneys  on  hand  or  in  transit,  the  funds*  in  the 
hands  of  other  banks,  bankers,  brokers  or  other  persons  or 
corporations,  and  the  amount  of  checks  or  other  cash  items 
not  included  in  either  of  the  preceding  items : 

'*2.  The  actual  value  of  credits,  consisting  of  bills  receiv- 
able owned  by  them,  and  other  credits  due  or  to  become  due ; 

''3.  The  amount  of  all  deposits  made  with  them  by  others, 
and  also  the  amount  of  bills  payable ; 

'*4.  The  actual  value  of  bonds  and  stocks  of  every  kind 
and  shares  of  capital  stock  or  joint  stock  of  other  corporations 
or  companies  held  as  an  investment,  or  in  any  way  represent- 
ing assets,  and  the  specific  kinds  and  description  thereof 
exempt  from  taxation ; 
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^'5.  All  other  property  i)ertaiiiing  to  said  business, 
including  real  estate,  which  shall  be  specially  listed  and  valued 
by  the  usual  description  thereof;  the  aggregate  actual  value 
of  moneys  and  credits,  after  deducting  therefrom  the  amount 
of  deposits,  and  the  aggregate  actual  value  of  bonds  and 
stocks,  after  deducting  the  portion  thereof  otherwise  taxed  in 
this  state,  and  also  the  other  property  pertaining  to  the  busi- 
ness, shall  be  assessed  as  provided  by  section  thirteen  hundred 
and  five  of  this  chapter,  not  including  real  estate,  which  shall 
be  listed  and  assessed  as  other  real  estate." 

Sec.  1322  of  the  Code  Supplement:  ''Shares  of  stock  of 
national  banks  and  state  and  savings  banks,  and  loan  and 
trust  companies,  located  in  this  state,  shall  be  assessed  to  the 
individual  stockholders  at  the  place  where  the  bank  or  loan  and 
tru9t  company  is  located.  At  the  time  the  assessment  is  made 
the  officers  of  national  banks  and  state  and  savings  banks  and 
loan  and  trust  companies  shall  furnish  the  assessor  with  lists 
of  all  the  stockholders  and  the  number  of  shares  owned  by 
each,  and  the  assessor  shall  list  to  each  stockholder  under  the 
head  of  corporation  stock  the  total  value  of  such  shares.  To 
aid  the  assessor  in  fixing  the  value  of  such  shares,  the  said 
corporation  shall  furnish  him  a  verified  statement  of  all  the 
matter  provided  in  section  thirteen  hundred  twenty-one  of 
the  supplement  to  the  code,  1907,  which  shall  also  show  sepa- 
rately the  amount  of  the  capital  stock  and  the  surplus  and 
undivided  earnings,  and  the  assessor  from  such  statement 
shall  fix  the  value  of  such  stock  based  upon  the  capital,  sur- 
plus, and  undivided  earnings.  In  arriving  at  the  total  value 
of  the  shares  of  stock  of  such  corporations,  the  amount  of 
their  capital  actually  invested  in  real  estate  owned  by  them 
and  in  the  shares  of  stock  of  corporations  owning  only  the  real 
estate  (inclusive  of  leasehold  interests,  if  any),  on  or  in  which 
the  bank  or  trust  company  is  located,  shall  be  deducted  from 
the  real  value  of  such  shares,  and  such  real  estate  shall  be 
assessed  as  other  real  estate,  and  the  property  of  such  corpora- 
tion shall  not  be  otherwise  assessed.    A  refusal  to  furnish  the 
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assessor  with  the  list  of  stockholders  and  the  information 
required  under  this  section  shall  he  deemed  a  misdemeanor 
and  any  bank  or  officer  thereof  so  refusing  shall  be  punished 
by  a  fine  not  exceeding  five  hundred  dollars.'* 

Sec.  1322-la,  Code  Supplement:  **For  the  purpose  of 
placing  the  taxation  of  bank  and  loan  and  trust  company  stock 
and  moneyed  capital  as  nearly  as  possible  upon  a  taxable  value 
relatively  equal  to  the  taxable  value  at  which  other  property  is 
now  actually  assessed  throughout  the  state  as  compared  with 
the  actual  value  thereof,  it  is  hereby  provided  that  state,  sav- 
ings and  national  bank  stock  and  loan  and  trust  company 
stock  and  moneyed  capital  shall  be  assessed  and  taxed  upon 
the  taxable  value  of  twenty  per  cent,  of  the  actual  value 
thereof,  determined  as  herein  provided,  which  twenty  per  cent, 
of  the  actual  value  shall  be  taken  and  considered  as  the  taxable 
value  and  shall  be  taxed  as  other  property  in  such  taxing 
district.'' 

From  these  statutes  it  appears  that,  while  the  value  of 
bonds  (national  or  other)  and  stocks  otherwise  taxed  in  the 
state  is  to  be  deducted  from  the  aggregate  values  of  moneys 
and  credits,  less  deposits,  and  the  remainder,  with  other  prop- 
erty pertaining  to  the  business,  assessed,  no  deduction  of  the 
kind  are  to  be  allowed  in  ascertaining  the  value  of  shares  of 
stock  in  national  and  state,  other  than  private  banks.  It  is 
to  be  kept  in  mind  that  the  shares  as  distinct  items  of  prop- 
erty are  to  be  assessed,  and  not  the  property  of  the  corpora- 
tion. Though  the  bank  may  pay  the  taxes,  this  is  done  not  in 
its  behalf  but  for  the  shareholders.  Neither  the  corporation 
nor  its  property  is  assessed.  This  was  first  settled  in  Van 
Allen  V.  Assessors,  3  Wall.  573  (18  L.  Ed.  229).  There  all  the 
capital  of  the  bank  had  been  invested  in  non-taxable  national 
securities,  and  yet,  after  great  consideration,  the  court  held 
that  the  shares  of  stock  might  be  assessed  under  the  laws  of 
New  York  without  taking  into  account  the  non-taxable  char- 
acter of  the  investment.  Though  some  of  the  justices  dis- 
sented, the  court  has  since  adhered  to  this  decision.  People  v. 
Vol.  170  Ia.— 20 
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Commissioners,  4  Wall.  244  (18  L.  Ed.  344,  349) ;  Lionberger 
V.  Rouse,  9  WaU.  468,  473  (19  L.  Ed.  721,  723). 

This  was  tantamount  to  saying  that  the  tax  on  shares 
might  not  be  construed  as  a  tax  on  the  capital  of  the  corpora- 
tion.  Bradley  v.  People,  4  Wall.  459,  462  (18  L.  Ed.  433, 
435) ;  Hepburn  v.  School  Directors,  23  Wall.  480. 

This  construction  of  the  statute  was  distinctly  recognized 
in  the  recent  case  of  Home  Savings  Bcmk  v.  Des  Moines,  205 
U.  S.  503,  516,  the  court  saying :  *  *  The  right  of  such  taxation 
rests  upon  the  theory  that  shares  in  corporations  are  property 
entirely  distinct  and  independent  from  the  property  of  the 
corporation.  The  tax  on  an  individual  in  respect  to  his  shares 
in  a  corporation  is  not  regarded  as  a  tax  upon  the  corporation 
itself.'' 

The  tax  may  not  be  levied  on  the  corporation's  holdings 
of  bonds  or  other  property,  but  on  the  shareholder's  stock,  and 
this  irrespective  of  whether  the  holdings  of  the  corporation 
are  exempt  from  taxation  in  the  hands  of  individuals  or  not. 
Prom  these  considerations  and  the  exaction  of  equality  by  the 
federal  statute,  we  conclude  that:  (1)  shares  of  stock  of 
national  banks  must  be  taxed  to  the  individual  owner;  (2) 
shares  of  stock  of  state  banks  must  be  taxed  to  the  individual 
owner;  (3)  the  corporation  or  bank  and  the  property  which 

m 

it  owns  are  separate  and  distinct  from  the  shares  of  the  indi- 
vidual shareholder. 

II.  Though  the  shares  of  stock  of  the  national  banks  are 
to  be  taxed  to  the  owners  of  such  shares,  these  may  not  be 
at  a  greater  rate  than  is  assessed  on  other  moneyed  capital  in 

the  hands  of  individual  citizens  of  the  state. 

^'  nationa?*bank     ^  ^ate  may  be  greater,  not  only  owing  to  a 

prfyate  bank-     higher  percentage  of  the  levy,  but  in  conse- 

ers :   deducting  _  «  xi.     i     *  ^         a 

federal  bonds     qucuce  01  somc  method  of  assessment  or  taxa- 
"otherwise         tion   which  would  discriminate  against  na- 

taxed" :  nn-  .        i  ,       ,  « 

^rT'^  d^'        tional  banks  unfavorably.    People  v.  Weaver, 

100  U.  S.  539.    And  by  **  other  moneyed  capi- 
tal" is  meant  capital  in  a  like  enterprise,  rather  than  invested 
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in  corporations  of  some  other  character,  such  as  insurance 
companies,  express  companies,  telephone  companies  and  the 
like,  and  coming  in  competition  with  national  banks.  This 
question  is  fully  discussed  in  Mercantile  Nat.  Bank  of  New 
York  V.  Mayor,  etc.,  of  New  York,  121  U.  S.  138  (30  L.  Ed. 
895 ) ,  where  Mr.  Justice  Matthews  says :  * '  The  key  to  the  proper 
interpretation  of  the  act  of  Congress  is  its  policy  and  purpose. 
The  object  of  the  law  was  to  establish  a  system  of  national 
banking  institutions,  in  order  to  provide  a  uniform  and  secure 
currency  for  the  people,  and  to  facilitate  the  operations  of  the 
Treasury  of  the  United  States.  The  capital  of  each  of  the 
banks  in  this  system  was  to  be  furnished  entirely  by  private 
individuals;  but,  for  the  protection  of  the  government  and 
the  people,  it  was  required  that  this  capital,  so  far  as  it  was 
the  security  for  its  circulating  notes,  should  be  invested  in  the 
bonds  of  the  United  States.  These  bonds  were  not  subjects 
of  taxation ;  and  neither  the  banks  themselves,  nor  their  cap- 
ital, however  invested,  nor  the  shares  of  stock  therein  held  by 
individuals,  could  be  taxed  by  the  States  in  which  they  were 
located  without  the  consent  of  Congress,  being  exempted  from 
the  power  of  the  States  in  this  respect,  because  these  banks 
were  means  and  agencies  established  by  Congress  in  execu- 
tion of  the  powers  of  the  government  of  the  United  States. 
It  was  deemed  consistent,  however,  with  these  national  uses, 
and  otherwise  expedient,  to  grant  to  the  States  the  authority 
to  tax  them  within  the  limits  of  a  rule  prescribed  by  the  law. 
In  fixing  those  limits  it  became  necessary  to  prohibit  the 
States  from  imposing  such  a  burden  as  would  prevent  the 
capital  of  individuals  from  freely  seeking  investment  in 
institutions  which  it  was  the  express  object  of  the  law  to 
establish  and  promote.  The  business  of  banking,  including 
all  the  operations  which  distinguish  it,  might  be  carried  on 
under  state  laws,  either  by  corporations  or  private  persons, 
and  capital  in  the  form  of  money  might  be  invested  and  em- 
ployed by  individual  citizens  in  many  single  and  separate 
operations  forming  substantial  parts  of  the  business  of  bank- 
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ing.  A  tax  upon  the  money  of  individuals,  invested  in  the 
form  of  shares  of  stock  in  national  banks,  would  diminish 
their  value  as  an  investment  and  drive  the  capital  so  invested 
from  this  employment,  if  at  the  same  time  similar  investments 
and  similar  employments  under  the  authority  of  state  laws 
were  exempt  from  an  equal  burden.  The  main  purpose, 
therefore,  of  Congress,  in  fixing  limits  to  state  taxation  on 
investments  in  the  shares  of  national  banks,  was  to  render 
it  impossible  for  the  State,  in  levying  such  a  tax,  to  create 
and  foster  an  unequal  and  unfriendly  competition,  by  favor- 
ing institutions  or  individuals  carrying  on  a  similar  business 
and  operations  and  investments  of  a  like  character.  The  lan- 
guage of  the  act  of  Congress  is  to  be  read  in  the  light  of  this 
policy. 

**  Applying  this  rule  of  construction  we  are  led,  in  the 
first  place,  to  consider  the  meaning  of  the  words  'other 
moneyed  capital,'  as  used  in  the  statute.  Of  course  it  in- 
cludes shares  in  national  banks;  the  use  of  the  word  *  other,' 
requires  that.  If  bank  shares  were  not  moneyed  capital,  the 
word  'other'  in  this  connection  would  be  without  significance. 
But  'moneyed  capital'  does  not  mean  all  capital  the  value  of 
which  is  measured  in  terms  of  money.  In  this  sense,  all  kinds 
of  real  and  personal  property  would  be  embraced  by  it,  for 
they  all  have  an  estimated  value  as  the  subjects  of  sale. 
Neither  does  it  necessarily  include  all  forms  of  investment 
in  which  the  interest  of  the  owner  is  expressed  in  money. 
Shares  of  stock  in  railroad  companies,  mining  companies, 
manufacturing  companies,  and  other  corporations,  are  repre- 
sented by  certificates  showing  that  the  owner  is  entitled  to 
an  interest,  expressed  in  money  value,  in  the  entire  capital 
and  property  of  the  corporations,  but  the  property  of  the 
corporation  which  constitutes  its  invested  capital  may  con- 
sist mainly  of  real  and  personal  property,  which,  in  the  hands 
of  individuals,  no  one  would  think  of  calling  moneyed  capital, 
and  its  business  may  not  consist  in  any  kind  of  dealing  in 
money,  or  commercial  representatives  of  money. 
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"So  far  as  the  policy  of  the  government  in  reference  to 
national  banks  is  concerned,  it  is  indifferent  how  the  States 
may  choose  to  tax  such  corporations  as  those  just  mentioned, 
or  the  interest  of  individuals  in  them,  or  whether  they  should 
be  taxed  at  all.  Whether  property  interests  in  railroads, 
in  manufacturing  enterprises,  in  mining  investments,  and 
others  of  that  description,  are  taxed  or  exempt  from  taxa- 
tion, in  the  contemplation  of  the  law,  would  have  no  effect 
upon  the  success  of  national  banks.  There  is  no  reason,  there- 
fore, to  suppose  that  Congress  intended,  in  respect  to  these 
matters,  to  interfere  with  the  power  and  policy  of  the  States. 
The  business  of  banking,  as  defined  by  law  and  custom,  con- 
sists in  the  issue  of  notes  payable  on  demand,  intended  to 
circulate  as  money  where  the  banks  are  banks  of  issue;  in 
receiving  deposits  payable  on  demand;  in  discounting  com- 
mercial paper ;  making  loans  of  money  on  collateral  security ; 
buying  and  selling  bills  of  exchange;  negotiating  loans,  and 
dealing  in  negotiable  securities  issued  by  the  government, 
state  and  national,  and  municipal  and  other  corporations. 
These  are  the  operations  in  which  the  capital  invested  in  na- 
tional banks  is  employed,  and  it  is  the  nature  of  that  employ- 
ment which  constitutes  it  in  the  eye  of  this  statute  'moneyed 
capital. '  Corporations  and  individuals  carrying  on  these  oper- 
ations do  come  into  competition  with  the  business  of  national 
banks,  and  capital  in  the  hands  of  individuals  thus  employed 
is  what  is  intended  to  be  described  by  the  act  of  Congress. 
That  the  words  of  the  law  must  be  so  limited  appears  from 
another  consideration;  they  do  not  embrace  any  moneyed 
capital  in  the  sense  just  defined,  except  that  in  the  hands  of 
individual  citizens.  This  excludes  moneyed  capital  in  the 
hands  of  corporations,  although  the  business  of  some  corpora- 
tions may  be  such  as  to  make  the  shares  therein  belonging  to 
individuals  moneyed  capital  in  their  hands,  as  in  the  case  of 
banks.  A  railroad  company,  a  mining  company,  an  insur- 
ance company,  or  any  other  corporation  of  that  description, 
may  have  a  large  part  of  its  capital  invested  in  securities 
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payable  in  money,  and  so  may  be  the  owners  of  moneyed 
capital;  but,  as  we  have  already  seen,  the  shares  of  stock  in 
such  companies  held  by  individuals  are  not  moneyed  capital. 
**The  terms  of  the  act  of  Congress,  therefore,  include 
shares  of  stock  or  other  interests  owned  by  individuals  in  all 
enterprises  in  which  the  capital  employed  in  carrying  on 
its  business  is  money,  where  the  object  of  the  business  is  the 
making  of  profit  by  its  use  as  money.  The  moneyed  capital 
thus  employed  is  invested  for  that  purpose  in  securities  by 
way  of  loan,  discount,  or  otherwise,  which  are  from  time  to 
time,  according  to  the  rules  of  the  business,  reduced  again  to 
money  and  reinvested.  It  includes  money  in  the  hands  of 
individuals  employed  in  a  similar  way,  invested  in  loans,  or 
in  securities  for  the  payment  of  money,  either  as  an  invest- 
ment of  a  permanent  character,  or  temporarily  with  a  view 
to  sale  or  repayment  and  reinvestment.  In  this  way  the 
moneyed  capital  in  the  hands  of  individuals  is  distinguished 
from  what  is  known  generally  as  personal  property.  Accord- 
ingly, it  was  said  in  Evansville  Bank  v,  Britton,  105  U.  S. 
322,  supra:  *The  act  of  Congress  does  not  make  the  tax 
on  personal  property  the  measure  of  the  tax  on  the  bank 
shares  in  the  State,  but  the  tax  on  moneyed  capital  in  the 
hands  of  the  individual  citizens.  Credits,  money  loaned  at 
interest,  and  demands  against  persons  or  corporations  are 
more  purely  representative  of  moneyed  capital  than  personal 
property,  so  far  as  they  can  be  said  to  differ.  Undoubtedly 
there  may  be  said  to  be  much  personal  property  exempt  from 
taxation  without  giving  bank  shares  a  right  to  similar  exemp- 
tion, because  personal  property  is  not  necessarily  moneyed 
capital.  But  the  rights,  credits,  demands,  and  money  at 
interest  mentioned  in  the  Indiana  statute,  from  which  bona 
fide  debts  may  be  deducted,  all  mean  moneyed  capital  in- 
vested in  that  way.'  " 

Other    decisions   reach    the    same    general   conclusions, 
though  clothed  in  somewhat  different  language,  and  their  cita- 
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tion  is  unnecessary.  Accepting  the  definitions  quoted,  can 
it  be  said  that  deducting  U.  S.  bonds  and  stocks  otherwise 
assessed  from  the  property  to  be  assessed  to  private  banks 
is  to  discriminate  in  their  favor  as  against  the  shareholder 
of  national  banks?  In  People  v.  Commissioners,  4  Wall.  244 
(18  L.  Ed.  344),  the  point  was  touched  and  the  court,  speak- 
ing through  Mr.  Justice  Nelson,  said : 

' '  It  is  argued  that  the  assessment  upon  the  shares  of  the 
relator  is  at  a  greater  rate  than  that  of  the  personal  property 
of  individual  citizens,  upon  the  ground  that  allowance  was 
made  on  account  of  United  States  securities  held  and  owned 
by  them,  when  at  the  same  time  the  deduction  was  disallowed 
to  him.  The  answer  is,  that  upon  a  true  construction  of  this 
clause  of  the  act,  the  meaning  and  intent  of  the  lawmakers 
were,  that  the  rate  of  taxation  of  the  shares  should  be  the 
same,  or  not  greater,  than  upon  the  moneyed  capital  of  the 
individual  citizen  which  is  subject  or  liable  to  taxation.  That 
is,  no  greater  proportion  or  percentage  of  tax  in  the  valuation 
of  the  shares  should  be  levied  than  upon  other  moneyed  taxable 
capital  in  the  hands  of  the  citizens.  This  rule  seems  to  be 
as  effectual  a  test  to  prevent  unjust  discrimination  against 
the  shareholders  as  could  well  be  devised.  It  embraces  a  class 
which  constitutes  the  body  politic  of  the  state  who  make  its 
laws  and  provide  for  its  taxes.  They  cannot  be  greater  than 
the  citizens  impose  upon  themselves.  It  is  known  as  sound 
policy  that,  in  every  well  regulated  and  enlightened  state  or 
government,  certain  descriptions  of  property,  and  also  certain 
institutions — such  as  churches,  hospitals,  academies,  cemeteries 
and  the  like — are  exempt  from  taxation ;  but  these  exemptions 
have  never  been  regarded  as  disturbing  the  rates  of  taxation, 
even  where  the  fundamental  law  had  ordained  that  it  should 
be  uniform.  The  objection  is  a  singular  one.  At  the  time 
Congress  enacted  this  rule  as  a  limitation  against  discrimina- 
tion, it  was  well  known  to  that  body  that  these  securities  in 
the  hands  of  the  citizen  were  exempt  from  taxation.    It  had 
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been  so  held  by  this  court,  and,  for  abundant  caution,  had 
passed  into  a  law. 

"The  argument  founded  on  the  objection,  if  it  proves 
aii3rthingy  proves  that  these  securities  should  have  been  taxed 
in  the  hands  of  individuals  to  equalize  the  taxation;  and, 
hence,  that  Congress  by  this  clause  in  the  proviso  intended 
to  subject  them,  as  thus  situated,  to  taxation,  and,  therefore, 
there  was  error  in  the  deduction.  This  we  do  not  suppose  is 
claimed.  But  if  this  is  not  the  result  of  the  argument,  then, 
the  other  conclusion  from  it  is,  that  Congress  required 
that  the  commissioners  should  deduct  the  securities,  and  at 
the  same  time  intended  the  deduction,  if  made,  should  operate 
as  a  violation  of  the  rate  of  the  tax  prescribed.  We  dissent 
from  both  conclusions  and  think  a  sound  construction  of  the 
clause  and  one  consistent  with  its  words  and  intent,  is  also 
consistent  with  all  the  acts  of  Congress  on  the  subject." 

The  question  was  exhaustively  considered  in  Exchange 
National  Bank  v.  Miller,  19  Fed.  R.  372,  and  after  reviewing 
the  authorities  the  court  said : 

"By  Sec.  2759,  Rev.  St.  Ohio,  the  county  auditor  is  re- 
quired to  allow  to  every  individual  banker  and  to  every  unin- 
corporated bank,  in  addition  to  the  credits  allowed  in  the 
valuation  for  taxation  of  national  bank  shares,  Hhe  average 
amount  of  United  States  government  and  other  securities 
that  are  exempt  from  taxation,'  held  by  such  banker  or  un- 
incorporated bank.  Wherefore,  it  is  argued  that  the  taxation 
upon  the  national  bank  shares  is  in  violation  of  the  first 
restriction  imposed  by  Congress,  in  that  it  is  'at  a  greater 
rate  than  is  assessed  upon  other  moneyed  capital  in  the  hands 
of  individual  citizens.'  No  complete  definition  of  other 
*  moneyed  capital'  has  been  given.  It  must,  however,  be  held 
to  mean  other  taxable  moneyed  capital.  Otherwise,  the  law 
of  Congress,  permitting  taxation  of  the  shares,  would  defeat 
itself,  for  they  could  not  be  taxed  at  a  greater  rate  than 
individual  investments  in  United  States  bonds,  which  are 
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exempt,  nnincorporated  banks  and  individual  bankers  can 
be  taxed  only  upon  their  property.  The  statement  they  are 
required  to  make  and  return  to  the  auditor  shall,  the  law 
says,  set  forth  not  only  their  taxable  property,  but  also  United 
States  bonds  and  other  non-taxable  securities  held  by  them. 
The  auditor  is  required  to  deduct  from  the  statement  so 
made  and  returned  that  which  the  state  has  no  power  to  tax. 
The  statute  creates  no  exemption.  It  lays  hold  upon  every 
item  of  property  which  it  can  reach,  and  taxes  every  item 
which  it  can  tax,  allowing  only  the  credits  allowed  to  other 
individual  taxpayers.  The  auditor,  accordingly,  in  fixing  the 
amount  for  taxation,  deducts  from  the  statement,  which  the 
law  compels  the  unincorporated  bank  and  the  individual 
banker  to  make,  the  securities  which  the  state  could  not  tax 
if  it  would.  If  it  were  material  to  inquire  why  the  law  re- 
quires that  non-taxable  securities  shaU  be  included  in  the 
return,  the  answer  might  be  suggested  by  Sees.  139  and 
1522  of  the  Revised  Statutes  of  Ohio,  relating  to  the  statistical 
duties  of  the  secretary  of  state  and  of  assessors.  Every  tax- 
payer is  required,  at  the  time  of  listing  his  property,  to 
make  to  the  assessor  a  verified  statement,  which  shall  include, 
among  other  things,  'the  amount  of  United  States  bonds 
owned,  the  amount  of  legal  tender  notes  or  money  exempt 
from  taxation,  and  the  amount  of  state  bonds  or  certificates. 
As  the  unincorporated  bank  and  the  individual  banker  make 
their  returns  to  the  auditor,  it  is  provided  that  those  returns 
shall  contain  the  items  which  the  assessor,  in  the  discharge  of 
his  statistical  duties,  is  required  to  take  from  every  indi- 
vidual taxpayer.' 

'' Unless  the  taxation  on  the  shares  in  national  banks  is 
indirectly  a  tax  on  the  property  of  the  bank,  there  is  no 
discrimination  in  favor  of  the  individual  banker  and  the 
unincorx)orated  bank.  But  in  Van  AUen  t\  The  Assessors,  3 
Wall.  573,  the  Supreme  Court  of  the  United  States  decided 
that  'the  tax  on  the  shares  is  not  a  tax  on  the  capital  of  the 
bank.' '' 


314  Head  v.  Board.  [170  Iowa 

It  is  clear  enough  under  these  decisions  that  deducting 
U.  S.  bonds  from  property  of  the  private  bank  in  assess- 
ing its  property  involved  no  discrimination  against  share- 
holders of  national  banks.  All  the  shareholder  can  demand 
is  that  his  shares  be  taxed  at  the  same  rate  as  the  property 
of  the  private  banker.  The  bonds  are  non-taxable,  and 
reference  certainly  could  not  have  been  to  these  in  exact- 
ing equality.  The  discrimination  is  prohibited  as  to  property 
which  may  be  taxed,  and  there  is  none  under  the  state  statutes 
between  that  on  the  shares  and  property  of  the  private 
banker  which  may  be  taxed.  Nor  does  such  discrimination 
result  from  the  deduction  from  property  assessed  against  the 
private  bank  of  stock  otherwise  tased.  It  is  not  pretended 
that  as  ** otherwise  taxed"  the  tax  thereon  is  not  equal  to 
that  levied  against  shares  of  stock  issued  by  national  banks, 
and  the  criticism  is  not  that  taxation  is  not  equal,  but  that  the 
stock  in  other  corporations  is  not  twice  subjected  to  taxation. 
An  intention  that  government  bonds  shall  be  taxed  when 
declared  by  law  not  to  be  taxable,  or  that  stocks  shall  be  twice 
taxed,  is  not  imputable  to  Congress  or  to  the  state  legislature, 
and  to  obviate  this  is  the  purpose  as  well  as  the  effect  of  the 
provisions  for  their  deduction  from  the  property  of  private 
banks.  The  property  of  the  private  bank  is  necessarily  as- 
sessed to  the  owner  thereof,  as  are  the  shares  of  national  bank 
stock,  and  the  rate  of  taxation  thereon  is  the  same.  That  gov- 
ernment bonds  may  not  be  taxed  does  not  affect  this  rate, 
nor  does  the  circumstance  that  other  stocks  otherwise  taxed 
are  not  assessed  against  the  bank  establish  the  fact  of  dis- 
crimination. As  observed  in  First  National  Bank  v.  Chapman, 
173  U.  S.  205  (43  L.  Ed.  669),  ''That  mathematical  equality 
is  not  arrived  at  in  the  process  is  immaterial.  It  cannot  be 
reached  in  any  system  of  taxation  and  it  is  useless  and  idle 
to  attempt  it.  Equality,  so  far  as  the  differing  facts  will  per- 
mit, and  as  near  as  they  will  permit,  is  all  that  can  be  aimed 
at  or  reached." 

By  treating  shares  of  national  bank  stock  as  distinct 
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entities  or  items  of  property,  little  difficulty  is  experienced 
in  reaching  the  conclusion  that  no  discrimination,  such  as  is 
prohibited  by  Sec.  5219  of  the  Revised  Statutes  of  the  U.  S., 
is  effected  by  Chapter  63  of  the  Acts  of  the  34th  General  As- 
sembly (National  State  Bamk  v.  The  Mayor  cfe  City  Council 
of  Burlington^  119  Iowa  696),  and  the  judgment  of  the  district 
court  in  so  ruling  has  our  approval. — Affirmed, 

Deemer,  C.  J.,  Gaynob  and  Salinger,  JJ.,  concur. 


D.  L.  Pascal  et  al.,  Appellants,  v.  Patrick  Donahue  et  al., 

Appellees. 

WATEBS  AND  WATEBOOUBSES:    Depressioiis— Bight  to  Tae->Ko 

1  Presumption  of  Increased  Flowage.  An  owner  of  land  may  tile 
hifl  land  into  natural  watercourses  or  depressions  thereon  (Sec. 
1989-a53y  Sup.  Code,  1913),  and  no  presumption  will  be  indulged 
that  such  tiling  either  increased  the  flowage  on  the  lower  estate 
or  cast  water  thereon  in  any  different  manner  than  formerly. 
Such  facts  must  be  made  to  afirmatively  appear. 

WATEBS  AND  WATEBOOUBSES:    '  'Watercourse' '  Defined.    If  the 

2  surface  water  in  fact  uniformly  or  habitually  flows  off  over  a 
given  course  having  reasonable  limits  in  width,  the  line  of  its 
flow  is,  within  the  meaning  of  the  law  applicable  to  the  discharge 
of  surface  water,  a  ' 'watercourse." 

WATEBS  AND  WATEBOOUBSES:    Ditches— Bight  to  Bestore  Nor- 

3  mal  Oondition.  A  landowner  may,  in  some  cases,  fill  up  a  ditch 
on  his  premises  to  the  extent  of  restoring  the  ground  to  its 
normal  level,  but  if  the  landowner  had  such  right,  he  was  fully 
protected  when  the  decree  granted  him  the  right  to  maintain 
his  existing  embankment  provided  he  maintained  the  proper  out- 
let through  the  same. 

Appeal  from  Clinton  District  Court. — ^Hon.  A.  P.  Barker, 

Judge. 

Friday,  May  14,  1915. 

Suit  to  enjoin  interference  with  the  plaintiffs'  fences, 
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roadway  or  embankment.    On  hearing,  the  petition  was  dis- 
missed.   Plaintiffs  appeal. — Affirmed. 

Ellis  &  McCoy  and  PcLscal  &  Pascal,  for  appellants. 

Wolfe  &  Wolfe,  for  appellees. 

Ladd,  J. — Plaintiffs  are  owners  of  the  S.  E.  l^  S.  W.  l^ 
of  section  9,  and  also  the  W.  i/4  of  that  section,  and  the  E.  i/4 
of  section  8.  The  defendants  own  the  N.  E.  %  S.  W.  14  ^^^ 
the  W.  %  S.  E.  1/4  of  section  9,  and  the  N.  W.  14  N.  E.  14 
of  section  16,  and  the  E.  20  acres  of  the  N.  E.  i/4  N.  W.  l^ 
of  that  section.  The  natural  drainage  from  quite  a  large 
body  of  land  from  the  north  is  over  the  N.  E.  i/4  S.  W.  ^4 
of  section  9,  and  through  a  swale  extending  therefrom  to 
an  artificial  ditch  in  the  forty  below,  that  is,  the  S.  E.  ^4  of 
the  S.  W.  14  of  s^id  section,  belonging  to  plaintiffs.  This  ditch 
extends  from  Clear  Creek  north  to  within  three  or  four  rods 
of  the  division  line  between  the  forties.  The  owner  of  the 
land  below  excavated  the  ditch  from  the  creek  to  the  south 
line  of  plaintiffs'  forty,  and  their  father  from  thereon  north. 
This  was  done  in  1884,  and  the  ditch  has  been  maintained 
since  that  time.  From  the  upper  end  of  the  ditch,  north  sev- 
eral rods  into  the  defendants'  forty,  defendants  contend  that 
there  is  a  natural  swale  or  depression  variously  estimated  to 
be  from  ten  inches  to  two  feet  in  depth  and  several  feet  in 
width;  while  plaintiffs  claim  that  this  is  merely  the  low 
center  of  a  swale  fifteen  or  twenty  rods  wide,  and  was  sodded 
all  the  way. 

The  weight  of  the  evidence  is  to  the  effect  that  there  was 
a  natural  depression  through  which  the  water  passed  over 

into  the  artificial  ditch,  but  that  the  bottom 

1.  Waters  and  ,   ,  ..,    ..,       , 

WATBB-  was  covered  by  grass  until  tile  drains  were 

COURSFS  *    dP" 

prpsBioM* :  laid  in  defendants'  land  in  1909,  after  which 

right  to  tile:        .  ,      „ 

no  presump-       it  was  gradually  removed  by  the  action  of  the 

tion  of  In-  o  ^  ^ 

flowage  water  and  because  of  the  turning  of  a  fur- 

row from  near  the  mouth  of  the  tile  drain 
to  the  division  line. 


May  1915]  Pascal  v.  Donahue.  317 

About  eight  hundred  rods  of  tile  were  laid  in  defendants' 
forty  acreSi  with  three  branches  flowing  into  this  swale,  one 
six-inch  tile  from  the  north  and  a  five-inch  tile  from  each 
side.  No  surface  water  was  drained  through  the  ditch  which 
did  not  have  for  its  natural  outlet  the  swale  running  therein, 
and  the  tile  openings  were  at  the  surface. 

The  record  is  without  any  evidence  that  these  tile  drains 
gathered  more  water  or  threw  it  on  the  plaintiffs*  land  differ- 
ently than  before  these  were  laid,  and  such  an  inference  can- 
not be  supplied  by  theories.  Plagge  v.  Mensing,  126  Iowa 
737.  The  furrow  may  have  tended  to  collect  the  water  and 
have  increased  the  erosion.  At  any  rate,  at  the  time  suit 
was  instituted,  we  are  satisfied  that  there  had  become  a  sort 
of  a  mudhole  or  cattle  wallow  north  of  the  line,  and  that  a 
well-defined  waterway  had  been  cut  from  there  south  empty- 
ing into  the  artificial  ditch.  Thereafter,  plaintiffs  could  not 
well  cross  with  their  machinery,  and  they  constructed  a  dam 
or  roadway  south  of  the  division  line  and  parallel  therewith, 
about  ninety  feet  long  by  twelve  or  fourteen  feet  wide,  with 
plank  along  the  south  side,  with  spillway,  and  a  seven-inch 
tijp  through  it.  The  tile  was  so  placed  that  it  did  not  carry 
off  the  water,  and  the  effect  of  the  dam  was  to  hold  the  water 
back  on  defendants'  land  at  least  to  the  top  of  the  tiles; 
whereas,  prior  thereto,  the  water  had  passed  from  the  tile 
drains  down  through  the  artificial  ditch  in  plaintiffs'  land. 

These  are  but  conclusions  with  reference  to  the  facts  upon 
an  examination  of  the  record,  and  we  shall  now  take  up  the 
questions  raised  by  appellants. 

I.  Was  there  a  natural  depression  or  ditch  from  de- 
fendants' line  to  the  artificial  ditch  in  plaintiffs'  land,  or  was 
the  connecting  ditch  caused  by  the  acts  of  plaintiffs?    This 

inquiry  has  already  been  disposed  of.    We  are 
WATER-  satisfied  that  there  had  been  a  natural  depres- 

COURSKS  ! 

"watercourse"     sion  easily  to  be  identified,  indicating  the  nat- 

deflned.  "^  ' 

ural  fiow  of  the  water  from  defendants'  land 
to  the  head  of  the  artificial  ditch  since  the  excavation  of  the 
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latter;  but  that  since  the  laying  of  the  tile,  either  owing  to 
that  or  the  furrow  or  the  making  of  the  cattle  wallow,  a 
defined  waterway  had  been  cut  through  the  sod  at  the  bot- 
tom of  such  depression.  There  was  a  regular  watercourse 
prior  to  the  laying  of  the  tile  (Jontz  v.  Northrup,  157  Iowa 
6),  and  the  effect  produced  by  the  subsequent  erosion  of  the 
waters  did  not  render  it  other  than  that.  Under  Sec.  1989- 
a53,  Code  Supplement,  defendants  had  the  right  to  empty 
their  tile  outlets  into  this  watercourse.  Miller  v.  Hester,  167 
Iowa  180 ;  Obe  v.  Patiat,  151  Iowa  723,  727 ;  Dorr  v.  Simmer- 
son,  127  Iowa  551 ;  Parizek  v.  Hinek,  144  Iowa  563. 

The  right  so  to  do  is  so  clearly  vindicated  by  these  au- 
thorities that  nothing  need  be  added  even  to  show  that  coun- 
sels' suggestion,  that  tiling  along  a  watercourse  alone  is 
contemplated  by  the  above  statute,  is  without  foundation. 

II.  The  second  inquiry  is  whether,  such  a  ditch  having 
been  washed  out,  the  plaintiffs  were  authorized  to  restore  the 
earth  and  raise  the  ground  to  its  natural  surface.    Doubtless 

this  may  be  done  in  a  proper  case  in  the  in- 

watk"  ^^^      terest  of  good  husbandry.     See  Horton  v. 

ditches :  right    SulUvan,  56  N.  "W.  (Mich.)  552.    Such  was 

to  restore  ,  .        ,  _  , 

normal  condi-     not  the  purpose  in  the  case  at  bar;  but  even 

if  it  were,  the  decree  fully  protects  the  plain- 
tiffs by  ordering  that  '*If  they  desire  to  maintain  an  em- 
bankment or  roadway  across  the  ditch  or  swale  at  the  place 
in  question,  may  do  so,  provided  they  lay  tile  of  sufficient 
size  in  the  proper  place,  and  so  placed  as  to  carry  off  the 
water,  and  permit  it  to  flow,  as  it  did  prior  to  the  time  of 
the  construction  of  the  embankment  in  controversy,  and  they 
are  also  to  keep  said  tile  open  and  free  for  the  passage  of 
the  water,"  and  that  if  they  do  not,  within  forty  days  the 
embankment  be  removed.  There  is  no  evidence  as  to  the  ex- 
tent of  the  cut  since  the  laying  of  the  tile,  and  therefore  the 
court  was  warranted  in  assuming  that  this  was  not  an  appre- 
ciable amount  more  than  that  which  would  naturally  occur, 
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and  the  efFect  of  the  decree  is  to  restore  the  waterway  to  its 
normal  condition. 

Appellants'  third  proposition  has  been  disposed  of  in 
saying  that  there  was  no  proof  of  an  increased  flow  of  water 
in  consequence  of  the  laying  of  the  tile. — Affirmed. 

Deemer,  C.  J.,  Gatnor  and  Salingeb,  JJ.,  concur. 


Douglas  Roy,  Admr.,  Plaintiff,  Appellee,  v.  Susan  Duff,  De- 
fendant, Appellant. 

BnJiS  AND  NOTES:  Naked  Posseasioii  by  Stranger — ^Presumption 
of  Ownership.  The  mere  naked  possession  of  a  negotiable  instm- 
ment  payable  to  order,  without  any  evidence  of  indorsement, 
assignment,  delivery  or  gift,  is  not  prima-faeie  evidence  of  owner- 
ship against  the  payee  or  his  representative. 

PBINCIPLE  APPLIED:  A  deceased  was  admittedly,  at  one 
time  prior  to  her  death,  the  owner  of  several  negotiable  instru- 
ments payable  to  her  or  to  her  order.  After  her  death,  the  in- 
struments were  found  in  the  possession  of  a  stranger  to  the  note, 
who  claimed  ownership  under  a  gift  from  the  deceased.  The 
administrator  brought  action  in  replevin  for  the  possession  of  the 
instruments,  claiming  that  the  deceased  was  the  owner  thereof 
at  the  time  of  her  death.  On  the  trial,  the  administrator  estab- 
lished ownership  in  the  deceased  at  the  time  the  instruments 
were  executed,  that  he  had  made  demand  on  the  defendant  for 
the  surrender  of  the  instruments,  and  rested.  The  defendant  in- 
troduced no  evidence  of  delivery  or  gift  to  her,  claiming  that 
the  law  raised  the  presumption  from  her  mere  possession  that  she 
was  the  owner.  Held,  the  law  under  such  circumstances  would  in- 
dulge no  such  presumption  against  the  payee  or  her  representa- 
tive, but  would  presume  the  contrary. 

AppetU  from  Madison  District  Court. — Hon.  W.  H.  Pahet, 

Judge. 

FRroAY,  May  14, 1915. 

Action  by  an  administrator  to  recover  the  possession  of 
certain  negotiable  paper  issued  and  made  payable  to  plaintiff's 
intestate,  against  one  who  claims  to  be  the  owner  by  gift,  and 
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rests  his  right  to  the  possession  and  ownership  of  the  note 
upon  the  mere  evidence  of  possession.  Judgment  for  the  plain- 
tiff in  the  court  below.    Defendant  appeals. — Affirmed. 

J.  P.  Steele,  A.  W.  and  Phil  £.  Wilkinson,  for  appellant. 

John  A.  Ouiher,  for  appellee. 

Gaynob,  J. — ^Plaintiff  is  administrator  of  one  Margaret 
Bennett,  who  died  in  the  month  of  July,  1913.  This  action  is 
brought  to  recover  the  possession  of  five  certificates  of  deposit 
and  of  one  promissory  note.  At  the  time  this  action  was  com- 
menced, these  certificates  and  the  note  were  in  the  possession 
of  the  defendant,  Susan  Duff.  The  plaintiff  prayed  that  the 
defendant  be  required  to  turn  them  over  to  him  as  admin- 
istrator. Susan  Duff,  answering,  admitted  that  at  one  time 
Margaret  Bennett  was  the  owner  of  the  note  and  certificates, 
but  denies  that  she  was  the  owner  at  the  time  of  her  death. 
Admits  that  the  certificates  and  note  are  in  defendant's  pos- 
session, but  alleges  that  they  were  given  to  her  by  Margaret 
Bennett.  Upon  this  issue,  the  case  waa  tried  without  a  jury,  a 
judgment  rendered  for  the  plaintiff,  requiring  the  defendant 
to  surrender  to  plaintiff,  administrator,  the  certificates  and 
note.  Prom  this  judgment,  defendant  appeals. 
The  evidence  in  this  case  is  very  brief. 
W.  J.  Cornell  testified  as  follows:  "I  have  been  the 
cashier  of  the  Citizens'  National  Bank  for  more  than  twenty- 
five  years,  and  still  occupy  that  position.  I  knew  Margaret 
1.  Bills  and  Bennett  in  her  lifetime.  On  the  28th  of 
pSS^Bton  ^'by  April*  1913»  the  Citizens'  National  Bank  issued 
SumStio'n'.o?'^,  a  certificate  of  deposit  to  Mrs.  Bennett  for 
owners  p.  eight  hundred  dollars.  Margaret  Bennett  is 
now  dead  and  the  certificate  of  deposit  has  not  been  paid.  On 
the  26th  of  September,  1912,  the  Citizens'  National  Bank  of 
Winterset,  Iowa,  issued  a  certificate  of  deposit  to  Margaret 
Bennett  for  five  hundred  dollars  which  has  not  been  paid. 
Said  Citizens'  National  Bank  also  issu<^  a  certificate  to  Mar- 
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garet  Bennett  for  nine  hundred  dollars  on  the  27th  day  of 
November,  1912,  which  has  not  been  paid.  On  March  26, 
1913,  the  said  Citizens'  Bank  issued  a  certificate  for  six  hun- 
dred dollars  to  said  Margaret  Bennett,  now  deceased,  which 
has  not  been  paid.  On  April  28th,  1913,  the  said  Bank  issued 
a  certificate  to  Margaret  Bennett  for  six  hundred  dollars 
which  has  not  been  paid.  There  was  a  certificate  issued  on 
the  28th  day  of  April  for  eight  hundred  dollars  which  has  not 
been  paid.  None  of  these  certificates  has  been  paid  by  the 
Bant'' 

W.  I.  Bhyno  testified:  **I  have  been  acquainted  with 
Margaret  Bennett  during  her  lifetime.  Exhibit  'F'  is  a  note 
that  my  wife  and  I  executed  to  Margaret  Bennett  for  corn 
and  hogs  off  the  farm  of  Frank  and  Margaret  Bennett's.  The 
note  has  not  been  paid." 

Upon  the  trial,  these  certificates  of  deposit  and  the  note 
were  produced  by  defendant  on  request  of  plaintiff,  and  were 
introduced  in  evidence,  and  are  the  certificates  and  note  in 
controversy.    This  is  all  the  evidence. 

From  the  evidence  and  the  admission  in  the  answer,  it 
is  apparent  that  the  certificates  in  question  were  issued  and 
payable  to  Margaret  Bennett;  that  they  were  issued  as  evi- 
dence of  deposits  made  by  her  in  the  bank,  and  were  payable 
to  her  or  her  order ;  that  the  note  was  executed  and  delivered 
to  Margaret  Bennett  as  evidence  of  an  indebtedness  from  the 
maker  to  her;  that  this  note  was  payable  to  her  or  her  order. 

The  defendant  admits  that  Margaret  Bennett  was,  at 
one  time,  the  owner  of  these  certificates  and  claims  that,  prior 
to  her  death,  Margaret  Bennett  gave  them  to  her.  She  had 
them  in  her  possession  at  the  time  demand  was  made  upon 
her  for  them,  and  at  the  time  this  suit  was  commenced. 

At  the  conclusion  of  all  the  testimony  hereinbefore  set 

out,  defendant  moved  for  judgment,  basing  his  motion  on  the 

ground  that  the  evidence  was  wholly  insufficient  to  justify 

judgment  for  the  plaintiff. 

There  is  no  claim  that  the  notes  were  endorsed  in  blank 
Vol.  170  Ia.— 21 
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or  otherwise  by  Margaret  Bennett.  Nor  is  there  any  evidence 
of  any  assignment  in  writing  or  otherwise  of  the  note  by 
Margaret  Bennett  to  the  defendant.  Nor  is  there  any  evidence 
of  any  delivery  or  gift  of  the  note  and  certificates  by  Margaret 
Bennett  to  the  defendant  The  only  question  is,  therefore, 
was  the  possession  of  the  note  and  certificates  by  Susan  Duff, 
under  the  circumstances,  such  evidence  of  ownership  as  enti- 
tled her  to  have  a  judgment  in  her  favor,  as  against  the  show- 
ing made  by  the  plaintiff?  Or,  in  other  words,  was  the  show- 
ing made  by  plaintiff  sufficient  to  justify  the  court  in  holding 
that  the  property  and  right  of  possession  in  the  certificates  and 
note  were  in  the  plaintiff  as  administrator  of  the  estate  of 
Margaret  Bennett? 

Sec.  3060-al6  of  the  Supplement  of  1907  provides:  *'As 
between  immediate  parties,  and  as  regards  a  remote  party 
other  than  a  holder  in  due  course,  the  delivery,  in  order 
to  be  effectual,  must  be  made  either  by  or  under  the  authority 
of  the  party  making,  drawing,  accepting,  or  indorsing,  as  the 
case  may  be;  .  .  .  But  where  the  instrument  is  in  the 
hands  of  a  holder  in  due  course,  a  valid  delivery  thereof  by  all 
parties  prior  to  him  so  as  to  make  them  liable  to  him,  is  con- 
clusively presumed.  And  where  the  instrument  is  no  longer 
in  the  possession  of  a  party  whose  signature  appears  thereon,  a 
valid  and  intentional  delivery  by  him  is  presumed  until  the 
contrary  appears.'* 

Sec.  3060-a30  provides:  ''An  instrument  is  negotiated 
when  it  is  transferred  from  one  person  to  another  in  such 
manner  as  to  constitute  the  transferee  the  holder  thereof  if 
payable  to  bearer,  it  is  negotiated  by  delivery;  if  payable  to 
order,  it  is  negotiated  by  the  indorsement  of  the  holder,  com- 
pleted by  delivery." 

Sec.  3060-a49  provides:  "Where  the  holder  of  an  instru- 
ment payable  to  his  order  transfers  it  for  value  without 
indorsing  it,  the  transfer  vests  in  the  transferee  such  title  as 
the  transferrer  had  therein,  and  the  transferee  acquires,  in 
addition,  the  right  to  have  the  indorsement  of  the  transferrer. 
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But  for  the  purpose  of  determining  whether  the  transferee  is 
a  holder  in  due  course,  the  negotiation  takes  effect  as  of  the 
time  when  the  indorsement  is  actually  made." 

Sec.  3060-a52,  under  the  head,  ^^What  constitutes  a 
holder  in  due  course,"  provides,  **  A  folder  in  due  course  is 
a  holder  who  has  taken  the  instrument  under  the  .following 
conditions : 

''1.  That  the  instrument  is  complete  and  regular  upon 
its  face. 

"2.  That  he  became  the  holder  of  it  before  it  was  over- 
due, and  without  notice  that  it  had  been  previously  dishon- 
ored, if  such  was  the  fact. 

'*3.  That  he  took  it  in  good  faith  and  for  value. 

^'4.  That  at  the  time  it  was  negotiated  to  him  he  had  no 
notice  of  any  infirmity  in  the  instrument  or  defect  in  the  title 
of  the  person  negotiating  it. ' ' 

These  are  the  provisions  of  our  law  merchant  so  far  as 
is  necessary  to  consider  the  statute  in  its  relationship  to  this 
case.  There  can  be  no  controversy  under  the  law  that,  in  an 
action  against  the  maker  of  a  note  by  a  holder,  the  production 
of  the  note  upon  the  trial,  in  the  possession  of  the  plaintiff,  is 
prima-facie  evidence  of  his  right  to  maintain  the  action.  This 
is  the  holding  in  Younker  v.  Martin,  18  Iowa  143;  Rubey  v. 
Ctdbertson,  35  Iowa  264. 

The  defendant  would,  as  against  the  maker  of  the  note  or 
certificate,  be  entitled  to  maintain  an  action,  and  her  right 
would  be  sustained  by  the  production  of  the  notes  upon  the 
trial,  and  a  showing  that  she  was  in  possession  of  the  same. 

The  presumption  indulged  in  in  favor  of  the  plaintiff 
against  the  maker,  in  a  suit  upon  a  note  payable  to  order,  not 
indorsed,  is  not  indulged  in  in  a  suit  by  the  legal  owner 
against  a  stranger  to  the  note,  though  in  possession. 

The  title  to  negotiable  instruments  passes  by  indorse- 
ment. The  rule  of  presumption  of  ownership  in  favor  of  one 
in  possession  of  personal  property  does  not  obtain  generally 
as  to  negotiable  instruments. 
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The  certificates,  in  themselves,  with  the  admission  of  the 
defendant,  show  beyond  controversy  this  fact.  Margaret  Ben- 
nett was  the  original  owner;  she  deposited  the  funds  that 
these  certificates  represent  in  this  bank;  she  took  these  cer- 
tificates of  deposit  as  evidence  of  this  fact,  payable  to  her  own 
order.  She,  therefore,  acquired  a  title  to  these  certificates 
as  shown  by  this  record.  This  title  is  presumed  to  continue 
until  it  is  shown  to  have  been  divested,  and  we  take  it  to 
be  the  rule  that  the  mere  possession  of  such  paper,  without 
indorsement,  where  there  is  no  evidence  of  a  consideration 
paid,  and  no  evidence  of  delivery  except  the  possession,  is  an 
insufficient  showing  of  the  passing  of  title  to  the  defendant. 

The  general  rule  is  recognized  in  this  state  that  the  pos- 
session of  personal  property  is  prima-facie  evidence  of  title  in 
the  possessor,  and  casts  a  burden  upon  one  who  seeks  to  dis- 
possess him  of  the  property  to  show  title  and  right  to  do  so. 
The  title  to  personal  property  generally  passes  on  delivery. 
Until  the  contrary  appears,  the  title  is  presumed  to  have  passed 
with  the  delivery,  and  the  person  in  possession  is  presumed, 
nothing  further  appearing,  to  be  not  only  entitled  to  the  pos- 
session, but  to  be  invested  with  the  title.  Delivery  is  the  usual 
method  of  consummating  a  sale.  Therefore,  from  the  pos- 
session of  personal  property,  a  reasonable  inference  arises  that 
the  person  is  not  only  entitled  to  the  possession,  but  is,  in  fact, 
the  owner  of  the  property.  This,  of  course,  is  a  rebuttable 
presumption,  but,  until  rebutted,  must  prevail. 

But,  in  the  case  of  negotiable  instruments,  where  the 
title  passes  by  indorsement,  no  such  presumption  can  be 
indulged  in  as  against  a  payee  named  in  the  note,  in  the 
absence  of  any  indorsement,  or  in  the  absence  of  any  evidence ' 
of  a  transfer  of  title  from  him.  The  mere  possession  of  a 
negotiable  promissory  note  or  any  negotiable  instrument,  the 
title  to  which  passes  under  the  law  merchant  by  indorsement 
and  delivery,  is  not  prima-facie  evidence  of  ownership  as 
against  the  payee.  The  absence  of  the  indicia  of  ownership  is 
wanting,  and  mere  possession  does  not  supply  this. 
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Tuttle  V.  Becker,  47  Iowa  486,  was  an  action  to  recover 
the  possession  of  certain  promissory  notes.  The  notes  were 
payable  to  W.  H.  Becker,  plaintiff's  intestate,  or  order.  The 
defense  was  that  the  notes  were  given  in  consideration  of  the 
sale  of  certain  real  estate  belonging  to  defendant,  and  that  the 
intestate  was  a  mere  trustee,  and  although,  as  such,  the  notes 
were  made  payable  to  him,  said  intestate  had  no  interest 
therein,  the  notes  being  the  property  of  the  defendant.  The 
only  question  submitted  to  the  jury  was  as  to  the  ownership 
of  the  notes.  They  were  payable  to  W.  H.  Becker,  plaintiff's 
intestate,  but  were  in  the  possession  of  the  defendant.  The 
trial  court,  among  other  things,  said  to  the  jury:  "The  notes 
in  question  were  executed  to  W.  H.  Becker,  as  payee,  but  this 
18  not  conclusive  that  he  was  the  owner  thereof;  it,  however, 
raises  a  presumption  in  favor  of  the  plaintiff  which  the  defend- 
ant must  overcome  by  evidence  to  justify  a  recovery  by  him." 
This  court  said:  ''As  between  the  holder  and  maker,  it  was 
held  .  •  .  that  possession  of  a  promissory  note  was 
prima^facie  evidence  of  ownership.  This  ruling,  without 
doubt,  is  believed  to  be  correct,  but  the  case  at  bar  is  mate- 
rially different.  Here  the  contest  is  between  the  payee  and  a 
stranger  to  the  note,  and  in  such  case  the  presumption  should 
be  indulged  in  that  the  fact  that  the  notes  were  payable  to 
W.  H.  Becker,  created  a  presumption  that  he  is  the  owner. 
If  the  presumption  is  the  other  way  and  possession  is  prima- 
facie  evidence  of  ownership,  then  the  thief  or  wrongdoer  would 
have  the  owner  at  a  serious  disadvantage." 

The  case  of  Oano  v.  McCarthy,  Administrator,  79  Ky. 
409,  is  a  case  right  in  point.  It  appears  in  this  case  that 
Samuel  Devor  executed  and  delivered  his  note  to  one  Florence 
McCarthy.  ^McCarthy  died,  and,  shortly  after,  Devor,  the  maker 
of  the  note,  died.  Mary  Straughn,  a  niece  of  McCarthy,  after 
the  latter 's  death  assigned  this  note  for  a  valuable  considera- 
tion to  B.  M.  Gano.  Tarleton,  the  administrator  of  McCarthy, 
instituted  suit  against  the  administrator  of  Devor 's  estate  to 
recover  the  amount  of  the  debt.    The  administrator  of  Devor 's 
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estate  admitted  that  the  estate  was  owing  the  note,  but  pleaded 
that  R.  M.  Gano  was  in  possession  with  a  claim  to  be  the 
owner.  Qano  interpleaded,  and  alleged  that  McCarthy,  prior 
to  her  death,  made  a  voluntary  gift  of  the  note  to  her  niece, 
Mary  Straughn,  and  that  Mary  assigned  it  for  full  value  to 
him.  The  court  said :  ' '  There  was  no  assignment  of  the  note 
by  appellee's  intestate  to  his  niece.  The  only  question  is,  was 
the  possession  of  the  note,  under  the  circumstances,  such  evi- 
dence of  ownership  as  required  the  jury  to  pass  upon  the  issue 
made  ?  We  think  not.  Here  was  an  issue  directly  made,  as  to 
the  title  and  ownership  of  the  note,  by  the  personal  representa- 
tive of  the  party  to  whom  the  note  was  executed  and  delivered. 
It  is  conceded  by  the  pleadings  and  shown  by  the  proof  that 
the  note  was  executed  and  delivered  to  plaintiff's  intestate, 
and  his  original  title  and  possession  being  unquestioned,  the 
burden  was  on  the  party  claiming  the  note  to  show  the  manner 
in  which  his  assignor  secured  title,  and  the  mere  fact  of  pos- 
session, upon  such  a  state  of  facts,  was  not  prima-facie  evi- 
dence of  ownership.  That  there  might  have  been  such  a  gift 
of  the  note,  or  a  verbal  sale  of  it,  by  the  intestate  to  his  niece, 
as  to  prevent  a  recovery  by  his  personal  representative,  is  not 
doubted,  but  such  a  defense  must  be  sustained  by  the  proof, 
and  the  law  will  not  presume  the  existence  of  such  facts  from 
the  mere  possession  of  the  note  by  the  claimant,  as  will  deprive 
the  owner  of  title.  The  presumption  is,  that  the  title  and 
right  to  possession  is  with  the  original  owner,  and  the  burden 
is  on  the  claimant  to  show  that  his  possession  is  rightful. 
The  party  admitted  to  be  the  original  owner,  is  not  required  to 
show,  in  addition  to  the  title  and  possession  in  himself,  that 
this  possession  he  has  been  deprived  of  by  the  unlawful  act 
of  the  defendant,  but  the  explanation  as  to  how  the  claimant 
derived  title  and  possession  is  with  the  latter.  If  the  recog- 
nized rule  of  law,  applicable  to  the  ownership  of  personal 
property,  is  to  be  applied  to  a  due  bill  or  commercial  paper  in 
the  possession  of  the  party  claiming  it,  still  the  recovery  in  this 
case  was  properly  denied.    The  possession  of  personal  property 
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is  prima-facie  evidence  of  ownership,  but  where  the  party 
claiming  to  be  the  owner  establishes  his  title,  and  the  fact  that 
he  was  in  possession  and  the  party,  against  whom  he  is  seeking 
to  recover,  claims  to  hold  under  him,  the  mere  fact  of  pos- 
session by  the  claimant  is  not  such  evidence  of  the  possession's 
being  rightful  as  will  prevent  recovery.  It  would  be  an  easy 
matter  to  deprive  the  owner  of  property  if,  in  such  a  case,  he 
were  required  not  only  to  make  his  action  good  by  showing 
title  in  himself,  but  must,  in  some  other  manner  than  the  exhi- 
bition of  his  title,  negative  the  idea  that  the  x>ossession  of  the 
defendant  is  wrongful." 

In  Daniel  on  Negotiable  Instruments,  Sec.  812,  it  is 
said:  ''But  the  presumption  of  bona  fide  ownership  [from 
possession]  does  not  apply  where  the  instrument  is  not  pay- 
able to  bearer,  unless  it  be  endorsed  specially  f o  the  holder  or 
in  blank." 

In  Robertson  v.  Dunn,  87  N.  C.  191,  that  court  said: 
"The  note  in  suit  was  never  endorsed.  The  defendant's  intes- 
tate was  the  holder,  and  the  plaintiff's  intestate  had  the  legal 
title.  The  defendant's  intestate  unquestionably  had  the  right 
to  bring  the  action  upon  the  note  as  holder  and  recover  judg- 
ment thereon,  for  when  the  holder  produces  the  note  sued  on 
and  offers  it  in  evidence,  it  raises  a  presumption  of  fact  that 
he  is  the  owner,  and,  unless  rebutted  by  the  defendant,  enti- 
tles him  to  judgment.  .  .  .  But  it  is  a  presumption  which 
is  only  evidence  against  the  defendant  in  am,  action  upon  the 
note  and,  as  a  mere  presumption,  cannot  avail  the  holder  in 
an  action  brought  against  him  by  the  legal  owner."  See  also 
Holly  V.  HoUy,  94  N.  C.  670,  in  which  the  doctrine  is  reeog- 
nized  that  the  possession  of  an  unendorsed  negotiable  note 
raises  a  presumption  of  fact,  as  between  the  holder  (that  is, 
the  one  in  possession)  and  the  maker,  that  the  holder  is  the 
owner,  but  this  presumption  does  not  arise  as  between  the 
person  in  possession  and  the  payee  who  has  the  legal  title. 

Vastine  v.  Wilding,  45  Mo.  89,  reported  in  100  Am.  D. 
347,  is  a  case  which  involves  a  controversy  between  the  admin- 
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istrator  of  the  payee  in  a  negotiable  promissory  note  and  a 
stranger  to  the  note  in  possession  at  the  time  of  the  demand 
and  suit.  The  court,  in  passing  upon  the  question,  said: 
*'The  certificate  itself  establishes  beyond  controversy  the  fact 
that  Berger  [the  payee]  was  its  original  owner;  that  he  depos- 
ited the  fund,  and,  as  evidence  of  his  title,  took  a  certificate 
of  deposit  payable  to  his  own  order.  His  title  thus  acquired 
must  be  presumed  to  continue  until  a  divestment  of  it  is 
shown;  and  a  mere  manual  delivery  of  the  paper,  without 
endorsement,  and  unaccompanied  with  evidence  of  a  considera- 
tion paid,  would  not,  of  itself,  pass  the  title."  The  court 
further  said:  ''Possession  is  prima-facie  evidence  of  title 
when  paper  is  made  payable  to  bearer,  as  bank  notes;  or 
where,  if  payable  to  order,  the  paper  has  once  been  properly 
endorsed  and  put  in  circulation."  The  court  propounds  this 
question:  ''Possession  of  unendorsed  negotiable  paper  may 
well  be  received  as  prima-facie  evidence  as  against  a  stranger 
to  the  title;  but  is  the  naked  and  unexplained  possession  of 
such  paper  prima-facie  evidence  as  against  the  payee  therein 
named  f"  The  court  answers  this  question  in  the  negative. 
See  Robertson  v.  Dturm,  87  N.  C.  191,  in  which  the  Supreme 
Court  of  North  Carolina  recognizes  the  doctrine  hereinbefore 
set  out.  See  also  Lawson  on  Preswm/ptions,  Chap.  8,  Rule  29, 
Div.  A,  page  164. 

With  the  authorities  above  cited  supporting  the  holding 
of  this  court,  as  announced  in  Tuttle  v.  Becker,  supra,  we  are 
satisfied  that  the  court  below  committed  no  error  in  entering 
judgment  for  the  plaintiff.  The  cause  is,  therefore, — 
Affirmed. 

Deemer,  C.  J.,  Laod  and  Salinqeb,  J  J.,  concur. 
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State  of  Iowa,  Appellee,  v.  Mark  Bosworth,  Appellant. 

APPEAL  AND  EBBOB:  Motion  for  IMxw^tad  Verdict— Bafosalr- 
1  WalTor  of  Boling.  He  who  moves  for  directed  verdict  and  suifers 
an  adverse  ruling,  and  thereupon  introduces  his  testimony,  must 
then  renew  his  motion  or  waiver  of  the  adverse  ruling  will  result; 
and  so,  though  overruling  the  motion  to  direct  is  one  of  the  grounds 
of  an  overruled  motion  for  new  triaL 

OBIMIKAL  LAW:  AUbl^-ErronooiiB  AppUcatlon.  Alibi  implies  a 
2^  claim  on  the  part  of  the  accused  that  at  the  time  of  the  com- 
mission of  the  offense  in  question  he  was  at  some  other  place  and 
so  far  distant  that  he  could  not  have  committed  it.  Applying 
the  doctrine  over  the  objection  of  the  accused,  with  the  usual 
caution  that  it  should  be  closely  scanned  because  easily  manu- 
factured, to  a  state  of  evidence  wherein  the  accused  admitted 
that  he  was  within  twenty-five  feet  of  the  place  where  and  when 
the  act  charged  was  committed,  but  denied  all  participation  there- 
in, constitutes  reversible  error,  because  (a)  without  basis  in  the 
evidence,  (b)  misleading  the  jury  to  infer  that  the  sole  defense 
of  the  accused  was  that  he  was  so  far  away  that  he  could  not 
have  reached  the  place  in  question,  (c)  disparaging  and  discredit- 
ing the  entire  evidence  bearing  on  his  nonparticipation  in  the  act 
charged,  and  (d)  practically  throwing  the  burden  of  proof  of 
innocence  on  the  accused. 

OBIMIKAL  LAW:    AUbi— Consontlng  to  Improper  Application.    The 

3  mere  fact  that  the  accused  accounts  for  his  whereabouts  up 
to  a  time  shortly  before  the  commission  of  the  offense  charged 
furnishes  no  basis  for  injecting  the  issue  of  alibi  into  the  case, 
when  the  accused  admits  that  he  was  within  25  feet  of  the  place 
where  and  when  the  act  charged  was  committed  but  denies  all  par- 
ticipation therein. 

OBIMINAL  LAW:    Malidons  Injury  to  Property— Essential  Allega- 

4  tions.  An  indictment  for  maliciously  injuring  or  destroying  an 
electrical  apparatus  under  Sec.  4807,  Sup.  Code,  1913,  should, 
among  other  essential  allegations,  allege  (a)  the  particular  ap- 
paratus injured,  (b)  that  it  was  an  electrical  apparatus,  (c)  the 
ownership  of  said  apparatus  and  (d),  if  the  ownership  is  in  a  cor- 
poration, the  fact  of  incorporation  should  be  alleged.  Proof  must 
meet  and  sustain  the  allegations.  Proof  showing  the  existence  of 
a  corporation  de  facto  is  sufficient. 

OBIMIKAL  LAW:    Corporate  Existence— De  Pacto  Existence— Proof 

5  — ^Insnlllciency.    Testimony  that  cars  were  being  operated  by  the 
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"Oskaloosa  Traction  &  Light  Company/'  and  loose  statements 
disclosing  the  existence  of  trolleys,  trolley  wires,  electric  power 
houses,  etc.,  do  not  establish  the  existence  of  a  de  facto  corpora- 
tion or  the  ownership  of  any  property. 

OBIMIKAL  LAW:     Conspiracy— Acc688or7-—ApiiioTal  and  Inaction 

6  Only.  It  is  correct  for  the  court  to  charge  that  defendant  may 
be  convicted  though  he  did  not  actually  participate  in  the  con- 
summation of  the  offense  charged,  provided  it  be  shown  beyond 
a  reasonable  doubt  by  proof,  direct  or  circumstantial,  that  the 
offense  was  consummated  by  others  in  pursuance  of  a  conspiracy 
in  which  defendant  was  a  party.  It  is  reversible  error  for  the 
court  to  refuse  to  amplify  such  instruction,  when  requested  by 
the  defendant,  by  clearly  embodying  the  thought  that  defendant 
cannot  properly  be  convicted  from  the  mere  fact  that  he  wit- 
nessed the  unlawful  acts,  even  approved  of  them,  remained  silent 
and  made  no  effort  to  stop  them. 

PRINCIPLE  APPLIED:  In  instant  case,  the  requested  in- 
struction was  that  in  order  to  convict  it  must  be  shown :  ' '  That 
he  met  at  said  place,  in  accordance  with  a  common  design  or 
appointment  with  the  alleged  persons  unknown,  for  the  purpose 
of  destroying  the  property  of  the  street  railway  company,  and 
that  although  he  may  have  been  in  sympathy  with  the  acts  of 
the  rioters,  he  is  entitled  to  acquittal  unless  he  aided  in  what  the 
rioters  did." 

OBIMIKAL  LAW:  Malicious  < 'Injury"  or  "Destruction"— Variance. 

7  Under  a  charge  of  maliciously  "removing  and  destroying"  a 
street  car  (Sec.  4807,  Sup.  Code,  1913),  a  conviction  cannot  be 
supported  on  evidence  of  a  mere  "injury." 

OBIMIKAL  LAW:    Trial — ^Beoeption  of  Evidence — ^Failure  to  Object 

8  — ^Wben  Considered  on  AppeaL  Where  an  error  has  not  been  suf- 
ficiently excepted  to  in  a  criminal  case  and  there  is  to  be  a 
retrial  because  of  other  errors,  the  error  insufficiently  excepted 
to  will  be  considered  on  appeal  for  the  purpose  of  directing  the 
proper  course  on  retrial. 

OBIMIKAL  LAW:     Oood  Character — ^Effect  on  Question  of  Oullt. 

9  The  law  makes  no  attempt  to  specify  just  what  effect,  as  a 
matter  of  law,  shall  be  given  to  evidence  of  previous  good  char- 
acter, but  leaves  its  value  as  defensive  evidence  in  any  given 
case  to  be  determined  by  the  jury.  Therefore  a  requested  in- 
struction to  the  effect  that  such  evidence  is  sufficient  to  overcome 
the  evidence  of  guilt,  where  the  evidence  is  not  convincing  and  of 
such  a  nature  as  to  exclude  a  reasonable  doubt  of  his  innocence, 
is  properly  refused. 
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ORHIINAL  LAW:    Defining  Tenns— KecMsity  for— "Semove."    It 

10  is  not  necessary  for  the  court  to  define  the  word  ''remove."  So 
held  under  a  charge  of  maliciously  removing  a  street  car.  (Sec. 
4807,  Sup.  Code,  1913.) 

Appeal  from  Mahaska  District  Court. — Hon.  John  P.  Tal- 

bott,  Judge. 

Pbidat,  May  14,  1915. 

Indictment  charging  defendant  with  maliciously  and 
unlawfully  injuring,  removing  and  destroying  a  street  car 
belonging  to  an  electric  railway,  to  wit,  the  Oskaloosa  Trac- 
tion &  Light  Company,  of  Oskaloosa,  Iowa.  Defendant  was 
convicted  and  appeals. — Reversed  and  Remanded. 

Davis  it  Orvis,  for  appellant. 

D.  W.  Hwrnilton,  John  McCutchen,  Oeorge  Cosson,  At- 
torney General,  and  WUey  8.  Rankin,  Special  Counsel,  for 
appellee. 

SaijInger,  J. — I.  Error  is  assigned  on  the  overruling  of 
defendant's  motion  to  direct  a  verdict.    The  motion  was  made 
at  the  close  of  the  testimony  for  the  State,  and  after  its 
1.  APP-AL  AND       overruling,  the  defendant  introduced  his  tes- 
fOT^direSed^"^    timony.    The  motion  was  never  renewed.  'In 
fu8ai^*waWer     ^^^  8*^^^  of  the  record,  we  cannot  review  the 
of  ruling.  assignment.    This  is  so  despite  that  the  mo- 

tion for  new  trial  asserts  that  the  motion  to  direct  verdict 
should  have  been  sustained. 

II.  The  acts  upon  which  the  indictment  was  based  were 
committed  between  11:15  at  night  and  midnight.  Earlier 
the  same  evening,  the  defendant  was  about  town  and  attended 
o    r.»,^,».r  the  theater.    He  arrived  at  the  scene  of  the 

2 .    CBIM INAL 

erronemi?* '       alleged  crfmc  about  11:15.     There  is  testi- 
appiication.        ^^^^  ^^^  j^^  ^^^   participated.     On   the 

other  hand,  he  contends  that  he  remained  on  the  sidewalk, 
some  25  feet  from  the  participants.  Over  his  objection,  the 
court  charged  (instruction  No.  6)  that  the  defense  of  alibi 
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was  being  made,  and  that  defendant  claims  to  have  been  so 
far  away  that  he  could  not  with  ordinary  exertion  have  been 
present  at  the  commission  of  the  crime  charged.  The  burden 
is  piit  on  defendant  to  prove  this  defense,  with  the  proviso 
that,  if  the  evidence  on  the  alibi,  with  all  the  other  evidence, 
raises  a  reasonable  doubt,  there  should  be  an  acquittal;  and 
the  jury  is  told  that  this  is  a  defense  which  is  easily  manu- 
factured, and  should,  therefore,  be  scanned  with  care  and 
caution.  The  objection  of  the  defendant  was,  in  effect,  that 
he  claims  no  alibi ;  that  he  concedes  that  he  was  present  where 
he  could  have  done  what  he  is  accused  of  doing,  but  did  not. 
He  urges  that,  while  the  instruction  may  be  abstractly  cor- 
rect, it  has  no  basis  in  the  record  and  was  prejudicial,  and 
that  the  underscoring  therein  of  the  word  alibi  was  an  addi- 
tional error,  as  well  as  an  aggravation  of  the  error  committed 
in  giving  the  instruction  at  all. 

The  State  responds  that  the  sole  objection  is  to  the  in- 
struction as  a  whole ;  that  it  is  not  well  taken  because  defend- 
ant concedes  the  instruction  to  be  applicable  to  the  evidence 
concerning  his  doings  before  11  o'clock;  that  by  putting  in 
such  evidence,  he  himself  injected  alibi  into  the  case;  and 
that  against  this,  it  is  not  controlling  what  label  the  defendant 
puts  on  the  defense  which  he  did  make,  nor  what  he  claims 
for  it.  It  is  further  said  that  the  instruction  given  is  uni- 
formly approved  by  many  of  our  decisions,  and  that  there  is 
nothing  irregular  about  it,  unless  it  be  the  underscoring  of 
the  word  alibi,  and  that,  if  the  instruction  is  warranted,  the 
underscoring  of  this  word  cannot  be  error. 

1.  Proceeding  by  way  of  elimination,  we  have  to  say  we 
find  nothing  in  the  record  to  sustain  the  claim  that  defendant 
consented  to  the  giving  of  the  instruction  so  far  as  it  relates 

to  earlier  than  11  o'clock.  He  objected  to  its 
^'  Sw*:^Mi'bi:       giving,  ou  the  ground  that  he  was  not  claim- 

conaentin^  to       .  ,.,  .        mi_-        i.  •     ^«         •      •       .   ^  -■ 

improper  ap-      mg  an  alibi.     This  objection  is  tn  Mo  and 

upon  a  ground  which  eliminates  the  theory 
that  the  instruction  is  conceded  to  be  applicable  to  some  phase 
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of  the  evidence.  The  testimony  covering  the  time  up  to  11 
o'clock  is  relevant  to  defendant's  denial  that  he  was  in  a 
conspiracy  and  interested  in  what  his  co-conspirators  were 
doing  in  his  absence;  and  as  such  testimony  had  bearing 
upon  something  other  than  alibi,  the  naked  fact  of  its  pre- 
sentment does  not  create  a  volunteer  issue,  nor  operate  as  a 
consent  to  instruct  upon  alibi.  Abstractly  it  is  true  that 
what  defendant  claims  his  defense  is  does  not  settle  what  de^ 
fense  he  actually  interposes.  Tet  the  fact  that  at  the  time 
the  instruction  was  given  he  asked  that  it  be  withdrawn, 
on  the  ground  that  it  presented  a  defense  not  claimed  by 
him,  has  the  twofold  effect  of  bearing  upon  what  defense 
was  actually  interposed  by  him  and  on  whether  he  volun- 
tarily presented  an  alibi  for  decision. 

We  agree  that,  if  there  was  warrant  for  instructing  on 
alibi,  the  underscoring  of  the  word  alibi  is  of  no  consequence, 
and  agree  that  the  charge  was  one  of  approved  form.  But 
it  does  not  follow  that  it  is  material  that  such  instruction  is 
in  approved  form.  If  there  was  no  evidence  to  base  the  in- 
struction, it  cannot  be  defended  though  it  was  in  proper 
form.  We  thus  reach  the  real  question  on  this  head, — whether 
there  was  any  evidence  which  warranted  the  giving  of  this 
charge,  and  whether,  if  it  was  unwarranted  by  the  record, 
its  giving  was  prejudicial. 

2.  The  theory  of  the  State  is  that,  as  defendant  claims 
he  "was  25  feet  away  and  no  closer,"  he  so  asserted  that  it 
was  "physically  impossible  for  him  to  have  participated  in 
the  identical  crime  from  his  location";  that  this  presents  the 
defense  of  alibi  as  much  as  though  he  had  remained  500  feet 
away ;  that  the  size  of  the  distance,  if  not  wholly  immaterial, 
is  not  controlling,  and  that  the  following  authorities  sustain 
this  contention:  2  Am.  &  Eng.  Enc.  of  Law,  page  53,  and 
foot-note,  states,  in  effect,  that  alibi  "literally"  means  "else- 
where" and  that  the  defendant  or  person  accused  was  in  a 
place  which  "precludes  the  idea  that  he  was  the  perpetrator." 
The  cases  cited  in  support  of  this  text  are:  Hardin's  case 
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46  Iowa  623,  628,  in  which  it  is  charged  there  must  be  proof 
of  where  defendant  claims  to  have  been  at  the  time  the  crime 
was  committed,  all  the  time  during  its  commission,  or  at  such 
time  that  he  could  not,  with  any  ordinary  exertion,  have 
reached  the  place  of  committing.  The  correctness  of  this  is 
not  passed  upon,  and  the  decision  turns  entirely  upon  ''the 
degree  of  proof  of  an  alibi  which  must  be  produced  to  entitle 
defendant  to  an  acquittal,"  and  the  requirement  that  the  jury 
should  be  ''fully  satisfied  by  a  preponderance  that  these 
defendants  were  situated  as  is  above  stated"  is  held  to  demand 
too  great  a  degree  of  proof.  In  Fry's  case,  67  Iowa  at  478, 
there  is  again  no  decision  on  what  is  the  law  concerning 
distance.  The  only  point  ruled  is  that  the  degree  of  proof  is 
correctly  stated.  Maker's  case,  74  Iowa  77,  also  holds  that 
the  charge  on  degree  of  proof  is  correctly  stated.  For  the 
rest,  it  is  a  decision  that  the  court  has  discretion  as  to  order 
of  proof  on  alibi. 

Aside  from  this  support  for  this  text,  there  is  Child's 
case,  20  Pac.  275  (Kansas),  wherein  it  was  charged  that  the 
proof  must  show  that  participation  was  "practically  improb- 
able or  impossible."  Whether  this  is  correct  is  not  touched. 
And  the  decision  is  merely  that  it  was  error  to  charge  that 
defendant  had  the  burden  of  proof  on  this. 

Peyton's  case,  54  Neb.  at  190,  holds  that,  while  being  at 
some  distance  from  the  alleged  place  of  commitment  is  "neces- 
sarily elemental ' '  in  proof  of  alibi,  yet '  *  the  distance  disclosed 
by  the  evidence  is  not  always  an  absolutely  controlling  fact"; 
that  the  distance  itself  bears  merely  on  the  strength  of  the 
defense,  and  it  is  error  to  require  that  "the  distance  must  be 
such  as  to  preclude  any  possibility  of  a  participation  in  the 
crime", — all  of  which  means  merely  that  the  jury  must  sustain 
the  alibi  if  it  believes  defendant  was  so  far  away  as  to  make 
participation  impossible,  and  may  sustain  it,  though  the  evi- 
dence that  the  distance  was  so  great  as  this  is  less  conclusive 
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and  is  such  as  to  leave  the  impossibility  of  participation  a 
debatable  question. 

In  Gulliver's  case,  163  Iowa  123,  an  instruction  does 
charge  that  the  testimony  in  support  of  an  alibi  must  show 
that  defendant  was  so  far  away  that  he  could  not  be  present 
at  the  scene  of  the  crime.  But  the  only  thing  decided  is  that 
instructing  that  such  testimony  "is  entitled  to  weight"  con- 
stitutes a  departure  from  the  correct  rule,  which  is  that, 
instead  of  being  merely  entitled  to  weight,  such  testimony 
may  work  an  acquittal,  if,  in  connection  with  all  the  testimony, 
it  raises  a  reasonable  doubt.  In  other  words,  the  case  assumes 
that  what  is  required  to  be  proven  is  correctly  stated,  criticizes 
the  instruction  because  it,  standing  alone,  fails  to  make  clear 
what  consideration  such  teiStimony  is  entitled  to,  and  decides 
also  that  this  fault  is  cured  by  other  parts  of  the  charge. 

The  utmost  that  can  be  claimed  for  all  this  is  that  one 
showing  as  to  distance  may  settle  conclusively  that  the  de- 
fendant could  not  have  participated,  another  may  establish 
conclusively  that  the  distance  shown  is  insufficient  to  sustain 
an  alibi,  and,  third,  that  the  showing  as  to  distance  may  be 
such  as  to  leave  it  a  question  for  the  jury  whether  an  alibi 
is  made  out  We  are  therefore  brought  to  deal  with  the 
question  at  bar  unaffected  by  the  citations  made  for  the 
State,  and  to  consider  its  contention  in  the  light  of  adjudi- 
cations other  than  the  ones  cited  by  it,  and  in  the  light  of 
reason. 

3.  It  is  urged  upon  us  that,  while  defendant  does  not 
deny  that  he  was  near  the  scene  of  action  at  the  identical 
time  when  the  offense  occurred,  **what  he  does  claim  is  he 
was  25  feet  away  and  no  closer";  that  his  claim  of  a  '* phys- 
ical impossibility"  to  have  reached  the  place  of  commission 
refers  to  **the  possibility  of  reaching  out  and  touching  the 
car  from  the  identical  place  where  the  defendant  was  stand- 
ing." It  is  illustrated  that  one  might  see  something  occur 
while  "three  blocks"  distant,  or  see  an  occurrence  while  stand- 
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ing  but  a  ''few  feet  away  and  the  elements  of  alibi  involved 
would  be  the  same";  that  one  might  be  in  a  room  adjoining, 
with  the  door  closed,  and  at  a  distance  of  but  a  few  inches; 
and  that,  while  ''in  both  of  these  instances  the  'physical  im- 
possibility' would  vary,"  it  is  the  daim  of  the  State  "that 
the  defense  would  be  alibi  because  at  the  identical  moment 
when  the  crime  was  committed,  it  was  physically  impossible 
for  the  defendant  to  participate  in  that  identical  crime  from 
his  location";  and  that  this  "does  not  mean  that  if  there 
were  sufficient  time  defendant  could  not  walk  to  the  place 
where  the  offense  was  committed."  The  ultimate  statement 
of  the  State  is  that  a  claim  by  defendant  that  he  "was  so 
far  away  that  it  was  physically  impossible  for  him  to  reach 
out  and  touch  the  car"  asserts  an  alibi,  ancl  "that  25  feet 
was  as  sufficient  as  500  feet  would  be  in  the  matter  of  an 
alibi." 

II.  When  the  plea  of  not  guilty  is  entered,  the  State  must 
prove  guilt,  but  the  defendant  may  fortify  his  plea  of  not 
guilty  by  evidence.  In  many  cases,  such  evidence  is  tbiit, 
while  he  was  not  prevented  by  distance  from  committing  the 
act  charged,  yet  he  refrained  from  doing  so.  This  very  often 
involves  the  claim  that  accused  did  not  come  into  physical 
contact  with  somebody  or  something.  In  every  case  wherein 
it  is  defended  that  accused  did  not  commit  an  assault  though 
nothing  prevented  his  committing  it,  it  is  claimed,  of  neces- 
sity, that  the  hands  of  defendant  did  not  touch  the  body  of 
his  alleged  victim.  One  accused  of  having  struck  a  blow 
with  his  fist,  who  admits  that  he  was  within  five  feet  of  the 
person  struck  and  asserts  that  he  was  never  closer,  denies 
physical  contact.  On  the  theory  of  the  State,  each  of  these 
is  the  defense  of  alibi.  The  practical  effect  would  be  to  shift 
the  burden  of  proof  in  such  cases  and  to  relieve  the  State 
from  overcoming  the  plea  of  not  guilty.  Say  the  charge  is 
rape,  and  defendant  admits  he  was  where  he  could  have 
committed  the  act,  but  insists  that  he  at  no  time  went  closer 
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to  the  prosecutrix  than  four  feet.  It  would  seem  that  the 
State  is  not  entitled  to  a  conviction  unless  it  proves  beyond 
a  reasonable  doubt  that  this  claim  is  false ;  or,  in  other  words, 
proves  that  there  was  a  time  when  defendant  got  closer  than 
that.  Were  we  to  sustain  the  eontention  of  the  State,  then, 
while  it  would  remain  its  burden  to  make  this  proof  beyond 
a  reasonable  doubt,  it  would  at  the  same  time  be  the  duty 
of  the  defendant  to  prove  by  a  preponderance  that  his  claim 
as  to  distance  maintained  by  him  was  true.  "Were  we  not 
committed  to  the  rule  that  defendant  has  the  burden  of  proof 
on  alibi,  it  might  do  no  substantial  harm  to  accede  to  this 
rather  startling  theory.  But  we  do  put  the  burden  of  proof 
on  the  defendant.  And  the  result  would  be  that,  while  the 
State  retains  the  burden  of  proving  him  guilty,  his  evidence 
that  he  did  not  touch  the  person  upon  whom  he  is  charged 
to  have  committed  the  violent  assault  would,  by  the  simple 
method  of  terming  it  evidence  to  support  an  alibi,  be  sent 
to  the  jury  with  direction  to  review  it  with  care  and  caution, 
and  to  treat  it  as  supporting  a  defense  which  might  be  easily 
manufactured. 

In  State  v.  Lindsay,  152  Iowa  403,  405,  the  charge  was 
that  the  defendant  had  ravished  a  little  girl,  having  taken 
several  children,  including  the  prosecutrix,  on  trips  in  his 
auto.  The  testimony  was  that  he  was  met  on  these  several 
trips,  and  the  time  of  meeting  was  fixed  between  five  and  six 
o'clock  in  the  afternoon.  According  to  the  story  of  the  prose- 
cutrix, one  of  the  first  persons  she  saw  after  the  defendant 
left  her  was  a  Mrs.  Marquis,  and  the  latter  fixed  this  time  as 
being  5:30  in  the  afternoon.  An  instruction  involving  alibi 
was  complained  of  for  having  no  basis  in  the  record,  and  this 
contention  was  sustained,  and  the  court  said : 

''The  only  evidence  pointed  out  to  us  by  the  State  in 

support  of  these  instructions  is  the  evidence  of  a  witness  for 

the  defendant,  who  fixes  the  time  of  defendant's  return  to 

Prairie  City  at  five  minutes  before  six.    The  prosecutrix  testi- 
VOL.  170  lA.— 22 
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fied  that  when  she  saw  Mrs.  Marquis  it  had  been  fifteen  min- 
utes or  less  since  the  defendant  left  her.  The  exact  distance 
from  Colfax  to  Prairie  City  does  not  appear,  but  it  is  a 
near-by  town  in  the  same  county,  and  there  is  no  claim  made 
on  either  side  that  the  distance  could  not  have  been  traversed 
within  a  half  an  hour.  We  find  nothing,  either  in  the  de- 
fendant's testimony  or  in  that  of  the  witnesses  in  his  behalf, 
which  can  be  said  to  present  the  defense  of  alibi.  On  the 
contrary,  the  testimony  of  the  defendant  himself  was  that  he 
did  take  the  little  girl  riding  at  or  about  the  time  she  says  he 
did.  He  does  not  claim  that  it  was  physically  impossible  for 
him  to  have  perpetrated  the  crime  because  of  distance  sep- 
arating him  from  the  prosecutrix.  He  concedes  his  presence 
with  the  little  girl  at  or  near  the  time  of  the  alleged  crime, 
but  he  denies  that  he  perpetrated  any  crime  upon  her." 

This  is  a  full  recognition  of  the  distinction  we  are  point- 
ing out.  The  defense  of  alibi,  which  casts  certain  burdens 
upon  the  defendant,  is  an  affirmative  defense  which  asserts 
that  distance  made  it  impossible  to  commit  the  crime.  What 
was  done  here  amounts  to  a  denial  of  guilt,  with  the  conces- 
sion that  no  distance  or  other  physical  cause  made  it  impos- 
sible, or  even  improbable,  that  defendant  committed  the 
offense.  It  amounts  to  a  plea  of  not  guilty,  and  the  defendant 
is  not  bound  to  prove  its  truth,  nor  should  his  testimony  in 
support  of  such  plea  be  disparaged. 

In  Lindsay's  case,  the  charge  as  to  alibi  defined  the  same 
to  be  'Hhat  at  the  time  of  the  commission  of  the  alleged 
offense  with  which  he  was  charged  he  was  at  a  different 
place  so  that  he  could  not  have  participated  in  its  commis- 
sion." In  the  case  at  bar,  the  charge  is,  ''it  must  be  shown 
at  the  very  time  of  the  commission  of  the  crime  alleged,  if 
one  waa  committed,  the  accused  was  at  another  place  so  far 
away,  or  under  such  circumstances,  that  he  could  not  with 
any  ordinary  exertion,  have  reached  the  place  where  the  crime 
was  committed,  so  as  to  have  participated  therein."    We  are 
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unable  to  see  any  difference  in  the  two  instructions  which 
dictates  that  we  should  not  reach  the  conclusion  announced  in 
the  Lindsay  case. 

That  the  instruction  now  in  review  was  prejudicial  is 
manifest.  Even  in  a  civil  case,  the  giving  of  an  instruction 
which  has  no  basis  in  the  evidence  is  error.  To  say  nothing 
of  the  presumption  of  prejudice  which  arises  from  the  fact 
that  thu  charge  given  was  erroneous,  this  record  makes  an 
afSrmative  showing  of  prejudice.  In  the  first  place,  its 
tendency  was  to  lead  the  jury  to  infer  that  the  only  defense 
was  that  defendant  was  so  far  away  that  he  could  not  have 
reached  the  place  where  the  crime  was  committed.  At  the 
least,  some  of  the  attention  of  the  jury  which  should  have 
been  expended  upon  matter  that  should  have  consideration 
was  devoted  to  this  point.  There  is  the  additional  prejudice 
pointed  out  in  the  Lindsay  case,  '*The  instructions  upon 
this  subject  placed  him  and  his  defense  in  a  false  light  be- 
fore the  jury.  The  findings  of  the  jury  would  necessarily 
be  adverse  to  such  an  alleged  defense.  There  was  no  testi- 
mony on  either  side  from  which  an  alibi  could  be  found,  in 
the  sense  in  which  that  term  is  used  in  criminal  cases,  and 
in  which  it  was  defined  by  the  court." 

What  is  even  more  prejudicial  is  what  we  have  repeat- 
edly dwelt  on :  that  the  testimony  which  defendant  adduced 
to  fortify  his  plea  of  not  guilty  was  sent  to  the  jury  under 
disparagement,  with  direction  to  scan  it  carefully,  to  be 
cautious  in  giving  it  weight,  and  further,  «•  that  it  was  for 
defendant  to  show,  by  a  preponderance,  that  his  testimony 
was  true. 

It  is  none  too  clear  what  is  meant  by  the  rule  which  puts 
the  burden  as  to  alibi  on  the  defendant,  and  makes  his  testi- 
mony on  alibi  available  in  aid  of  creating  a  reasonable  doubt 
which,  if  entertained,  effects  a  holding  that  the  State  has  not 
met  its  burden.  This  distinction  we  have  herein  pointed  out 
tends  to  help  clear  the  tangle.  A  denial  that  defendant  par- 
ticipated leaves  the  burden  on  the  State.     If  coupled  with 
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the  denial  there  be  a  claim  that  the  evidence  shows  the  de- 
fendant was  too  far  away  to  have  participated,  an  acquittal 
can  be  had  upon  that  afiSrmative  defense  alone,  but  only  if 
defendant  proves  such  defense.  That  he  fails  to  prove  it  does 
not  excuse  the  State  from  proving  beyond  a  reasonable  doubt 
that  he  is  guilty,  and  though  the  afSrmative  defense  fails,  as 
such,  the  evidence  adduced  in  its  support  may  make  a  rea- 
sonable doubt  as  to  the  guilt  of  defendant.  But  whatever  is 
the  true  line  of  adjustment  of  these  burdens  of  proof,  the 
burden  of  the  State,  to  prove  the  defendant  guilty,  may  not 
be  shifted,  in  whole  or  in  part,  by  insisting  erroneously  that 
defendant  is  interposing  the  defense  of  alibi. 

The  Lindsay  case  finds  that  substantially  what  is  done 
here  constitutes  manifestly  prejudicial  error,  and  we  cannot 
escape  from  reaching  the  same  conclusion  here. 

III.  Sec.  4807  of  the  1913  Supplement  to  the  Code  makes 
it  a  felony  to  injure,  remove  or  destroy  any  electric  railway 
or  apparatus  thereto  belonging.    The  indictment  follows  the 

language  of  the  statute,  and  charges  the  de- 

liciJus^injury     fendant  with  committing  the  crime  therein 

Ssent&f  Sie-     prohibited,  in  that  he  maliciously  and  unlaw- 

gaUons.  fully  injured,  removed  and  destroyed  a  certain 

apparatus  belonging  to  an  electric  railway  of  the  Oskaloosa 

Traction  and  Light  Company  of  Oskaloosa,  to  wit>  a  street 

car.     The  defendant  urged  below,  and  now  insists,  that  the 

verdict  is  without  support  in  the  evidence  because  there  is 

no  competent  testimony  that  the  company  named  in  the 

indictment  exists,  nor  that  it  is  an  electric  railway,  nor  that 

it  had  the  right  to  own  cars,  nor  that  it  did  own  any. 

The  State  says  it  is  not  *' absolutely  essential"  to  prove 
the  ownership  of  the  car.  The  authorities  cited  by  defend- 
ant, claiming  that  the  rule  which  requires  the  proof  of  need- 
less allegation  in  indictment  applies  here,  need  no  consid- 
eration. For  it  seems  to  us  that  both  the  statute  and  the 
indictment  make  it  necessary  that  there  should  be  proof: 
first,  that  there  was  an  electric  railway  of  the  name  stated  in 
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the  indictment;  second,  that  defendant  did  what  the  indict- 
ment charges  concerning  some  apparatus  belonging  to  such 
a  company.  This,  too,  was  the  theory  of  the  trial.  By  in- 
structions three,  twelve  and  fourteen,  it  is  made  one  of  the 
elements  necessary  to  a  conviction  that  the  unlawful  acts 
charged  were  done  upon  street  cars  which  were  a  part  of  the 
apparatus  **  belonging  to  the  electric  street  railway  of  the 
Oskaloosa  Traction  and  Light  Company,"  of  Oskaloosa,  Iowa 
— ^and  they  rule  the  law. 


The  claim  of  defendant  that,  on  the  charge  of  larceny, 
it  must  be  proven  that  the  stolen  property  belonged  to  an 
individual  company,  partnership  or  corporation,  and  belonged 
to  someone  other  than  defendant,  is  indisputably  sound,  and 
the  many  citations  in  its  support  are  unnecessary.  Nor  is  the 
rule  limited  to  larceny.  Whenever  a  statute  so  describes  an 
offense  that  it  cannot  be  committed  unless  the  property  af- 
fected by  the  offense  belongs  to  someone  other  than  the  de- 
fendant, the  ownership  of  that  other  must  be  alleged  and 
proven  as  alleged.  Whittier's  case  [State  v.  Whittier],  21 
Me.  341.  So,  for  instance,  where  the  unlawful  killing  of  an 
animal  is  prohibited  when  done  in  an  enclosure  surrounded 
by  a  lawful  fence,  there  must  be  an  acquittal  if  the  proof 
fails  to  disclose  the  existence  of  such  enclosure.  Deal's  case 
[State  V.  Deal],  92  N.  C.  802.  This  case  does  not  differ  in 
principle  from  the  one  at  bar.  Even  as  the  charge  of  killing 
within  an  enclosure  surrounded  by  a  lawful  fence  lacks 
proof  to  sustain  the  conviction  unless  it  is  shown  that  the 
enclosure  was  so  surrounded,  so  is  there  fatal  failure  of  proof 
if,  on  prosecution  under  a  statute  for  injuring  an  apparatus 
belonging  to  an  electric  railway,  there  is  no  proof  that  there 
is  such  company  in  existence,  and  that  the  property  injured 
belonged  to  it. 

Cases  may  and  usually  do  differ  in  facts,  but  such  differ- 
ence does  not  preclude  evolving  a  rule  from  them.    So,  here, 
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none  of  the  cases  we  consider  are  exactly  in  point  in  the  sense 
that  their  facts  are  the  facts  at  bar.  Tet  they  make  clear 
that  alleging  and  proving  ownership  in  someone  other  than 
defendant  is  essential  under  the  indictment  before  us. 

In  Kelley's  case,  206  Mo.  685,  the  ownership  was  laid  in  a 
corporation.  It  was  held  that  the  fact  of  incorporation  should 
be  alleged,  and  that  this  was  necessary,  though  the  existence 
of  a  corporation  de  facto  will  sustain  the  .charge ;  and  as  noth- 
ing is  to  be  left  to  intendment,  defendant  is  entitled  to  know 
whether  the  state  intends  to  show  ownership  in  individuals, 
in  a  firm  composed  of  individuals,  or  in  a  corporation.  It  has 
been  held  that  in  larceny  it  may  be  proved  by  general  reputa- 
tion that  the  owner  is  a  corporation.  Thojnpson's  case,  23 
Kans.  338.  And  so  on  a  charge  of  uttering  a  counterfeit  note. 
Reed's  case,  [Reed  v.  State],  15  Ohio  217;  Ah  Sam's  case, 
41  Calif.  645.  On  forgery  of  a  draft  of  a  mining  company, 
testimony  that  witness  was  president  of  the  company,  and 
found  the  forged  draft  with  its  vouchers,  was  held  suflficient 
proof  that  the  company  was  a  corporation  de  facto,  Frank's 
case,  28  Calif.  507.  And  so  of  testimony  that  the  company 
known  by  the  name  given  in  the  indictment  was  a  corporation 
de  facto,  and  doing  business  as  such.  Barric's  case,  49  Calif. 
342.  In  People  v,  Hughes,  29  Calif.  257,  defendant  was 
charged  with  burning  a  building  insured  by  a  duly  incor- 
porated company  of  the  name  Hartford  Insurance  Company. 
A  witness  testified  that  he  was  acting  as  the  agent  of  the 
corporation  having  the  insurance,  delivered  the  policy,  and 
that  it  was  received  by  defendant.  It  was  held  that  from 
these  facts  the  jury  might  well  find  the  de  facto  existence  of 
the  corporation.  In  Miller's  case,  21  Pac.  1025,  the  indict- 
ment charges  that  stolen  property  belonged  to  a  named 
railroad  and  that  the  same  is  a  corporation.  The  evidence  is 
not  set  out,  but  the  court  says:  "Upon  a  careful  review  of 
the  entire  record  in  this  case,  we  are  unable  to  escape  the 
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conclusion  that  the  prosecution  failed  to  establish  by  proof 
that  the  property  alleged  to  have  been  received  as  stolen 
goods  was  the  property  of  the  Denver  &  Bio  Grand  B.  B. 
Co.,  as  charged  in  the  indictment/'  The  court  also  said: 
**It  is  necessary  for  the  prosecution  to  prove  that  the  com- 
pany was  de  facto  organized."  In  Hawkins  v.  State,  20 
S.  £.  217  (Ga.),  the  charge  was  stealing  a  clock  from  a 
schoolhouse.  The  principal  of  the  school  testified  that  the 
clock  was  the  property  of  the  city  of  Atlanta.  The  witness 
was  asked  how  he  knew  the  clock  belonged  to  the  city,  and  he 
said  because  one  S,  the  superintendent  of  the  school,  told 
him.  It  was  held  that  this  was  insufficient  proof  of  owner- 
ship to  sustain  a  conviction. 

As  said,  while  each  and  all  of  these  cases  differ  in  their 
facts  from  each  other  and  from  the  case  now  in  consideration, 
the  very  fact  that  each  and  all  of  them  found  it  necessary  to 
dispose  of  the  question  we  are  now  considering,  by  holding 
either  that  there  was  or  was  not  sufficient  proof  on  the  ex- 
istence of  the  alleged  owner,  or  of  his  ownership,  demon- 
strates, in  spite  of  the  varying  facts  upon  which  the  cases 
turn,  that  such  proof  is  deemed  vital. 

What  we  have  left  for  decision,  then,  is  not  what  the  law 
is,  but  whether  the  existence  of  the  named  company  and  its 
ownership  of  the  cars  in  question  is  sufficiently  supported  by 
the  evidence  to  sustain  the  conviction  here  appealed  from. 

The  only  direct  testimony  either  of  the  existence  of  the 
corporation  named,  or  that  the  cars  in  question  were  its  prop- 
erty, i3,  firsts  the  testimony  of  one  True  that  the  cars  ''were 

being  operated  by  the  Oskaloosa  Traction  and 

^'  £?™'^or-  Light  Company";  and,  second,  loose  stBLte- 

en^'!^de^ facto   ments  disclosing  the  existence  of  trolleys,  trol- 

proof:  insuffl-    ley  wircs,   electric  power  houses,   and  that 

ciency. 

trolleys  were  seen  to  fly  off  wires  and  lights  to 
go  out.  It  is  self-evident  that  this  is  far  from  being  satisfac- 
tory proof  that  the  Traction  Company  named  in  the  indict- 
ment exists,  is  an  electric  railway,  and  is  capable  of  owning 
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cars,  and  did  own  the  6nes  upon  which  the  alleged  unlawful 
acts  were  done.  We  are  constrained  to  say  this  does  not  sat- 
isfactorily meet  the  standard  as  to  the  proof  required  to  sus- 
tain a  conviction  for  felony,  and  that  the  testimony  on  this 
head  should  not  be  left  in  this  condition,  on  re-trial.  It  should 
be  easy  to  make  proper  proof  on  this  vital  point.  The  cases 
we  cite  on  the  proposition  that  proof  is  required  indicate 
what  is  competent  proof.  After  this  pronouncement,  we  may 
reasonably  anticipate  that  it  will  be  done.  In  view  of  this, 
and  of  the  fact  that  we  reverse  on  other  grounds,  we  need  not 
and  do  not  put  the  reversal  of  the  conviction  appealed  from 
on  the  condition  of  the  evidence  on  existence  and  title. 

IV.  The  only  evidence  for  which  it  might  be  claimed 
that  it  establishes  any  conspiracy  in  which  defendant  partici- 
pated is:  first,  that  he  witnessed  the  riotous  acts,  remained 
6   CBiMiNAL  silent,  and  made  no  effort  to  stop  them ;  and, 

spiracyT'ac-  second,  the  testimony  of  one  witness,  denied 
prova7an?'in-  ^7  Several,  that  defendant  stated  concerning  a 
action  only.       ^^^  ^^^^  character  and  ownership  of  which  is 

not  disclosed)  which  was  loaded  on  a  freight  car  near  the 
M.  &  St.  L.  depot,  ** Let's  go  down  and  bum  the  son  of  a 
bitch."  The  witnesses,  other  than  the  one,  say  the  statement 
of  the  defendant  was  a  proposal  to  go  down  and  protect  this 
car.  In  instructions  twelve,  thirteen  and  fourteen  the  court 
charged,  in  substance,  that  defendant  might  be  convicted 
though  he  did  not  actually  take  part  in  the  acts  complained  of, 
if  proof,  either  direct  or  circumstantial,  establishes  beyond  a 
reasonable  doubt  that  the  crime  was  committed  by  persons 
unknown,  substantially  as  charged,  in  pursuance  of  a  con- 
spiracy in  which  defendant  was  a  participant.  Abstractly 
speaking,  the  instructions  correctly  announce  the  law,  and,  in 
the  absence  of  a  request  that  they  be  amplified,  they  suffi- 
ciently present  all  the  law  relevant  to  the  matter  charged 
upon.  But  defendant  was  refused  an  instruction  that  the 
mere  fact  of  his  being  present  at  the  place  '^should  not  be 
adjudged  against  him,"  even  though  he  may  have  acquiesced 
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in  the  doings  of  the  mob  and  took  no  steps  to  stop  same ;  and 
that  to  find  him  guilty  it  must  be  shown,  ^'That  he  met  at 
said  place,  in  accordance  with  a  common  design,  or  appoint- 
ment with  the  alleged  persons  unknown,  for  the  purpose  of 
destroying  the  property  of  the  street  railway  company,  and 
that  although  he  may  have  been  in  empathy  with  the  acts  of 
the  rioters,  he  is  entitled  to  acquittal  unless  he  aided  in  what 
the  rioters  did/* 

No  objection  waa  made  below,  and,  none  is  presented  here, 
that  the  evidence  did  not  warrant  the  instruction  which  the 
court  gave,  and  we  are  precluded  from  going  into  that  ques- 
tion. But  even  if  defendant  has  waived  the  right  to  complain 
of  the  fact  that  this  instruction  was  given  at  all,  he  has  pre- 
served the  right  to  present  here  that  it  should  have  been 
amplified  as  requested.  The  instructions  given  did  not  pro- 
hibit the  jury  from  finding  the  defendant  guilty  merely 
because  it  was  found  that  he  was  present  and  remained  silent 
and  inactive,  or  if  they  believed  that  he  made  a  proposal  to 
go  and  bum  some  car  somewhere.  We  have  no  way  of  know- 
ing but  that  the  verdict  of  guilty  rests  upon  one  or  both  of 
these  matters.  ''An  instruction  is  erroneous  if  it  authorizes 
the  jury  to  convict  the  defendant  because  of  his  presence  or 
mere  mental  approval  or  consent  without  requiring  that  he 
shall  have  aided  in  or  encouraged  the  commission  of  the 
crime."  12  Cyc.  616.  Mere  passive  failure  to  disclose  the 
commission  of  a  crime  will  not  make  one  an  accessory.  Davis 
V.  State,  130  S.  W.  547,  549  (Ark).  In  Hicks  v.  United 
States,  150  U.  S.  442,  a  case  which  appellant  erroneously  cites 
for  the  claim  that  the  court  should  have  instructed  more 
specifically  on  the  definition  of  aider  and  abettor,  it  is,  how- 
ever, held  that  the  mere  use  of  words,  the  effect  of  which  is  to 
encourage  another  to  commit  a  crime,  does  not  make  the  user 
thereof  an  aider  and  abettor  unless  he  intended  them  to  have 
that  effect.  We  are  unable  to  accede  to  the  claim  that  instruc- 
tion number  seven  ''fully  gives  the  defendant  all  his  rights" 
on  this  head.    It  is  nothing  but  the  usual  instruction  on  credi- 
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bility  of  witnesBes  and  on  h<nr  to  t€st  testimony.  We  think 
the  rights  of  the  defendant  on  how  the  charge  of  eon^iracy 
should  be  dealt  with  were,  by  means  of  the  refusal  of  inatmc- 
tion  nnmber  three,  nowhere  guarded ;  that  this  refusal  made  it 
possible  to  convict  for  mere  silence  and  inactirai,  or  for  utter- 
ing a  proposal  to  bystanders  to  bum  some  car,  and  that,  there- 
fore, the  refusal  constitutes  reversible  error. 

The  indictment  charges  that  defendant  ''did  unlawfully 
remove  and  destroy  a  street  oar  belonging''  to  the  company 
named  in  the  indictment.    Instruction  three  requires  the  state 
cbimisi  ^  prove  unlawful  taking  possession  of  and 

ii^toas''%.  removing,  injuring  or  destroying  a  street  car. 
JtructfOT"**:^^  Instruction  twelve  holds  there  may  be  a  con- 
TftfUnce.  •         ^j^^j^^  jf  ^  conspiracy  was  participated  in 

"to  take  possession  of,  injure  or  destroy"  such  car.  And 
instruction  fourteen  also  uses  ''or"  where  the  indictment 
uses  "and."  These  instructions  authorize  a  conviction  if  a 
street  car  belonging  to  the  named  company  was  destroyed. 
There  is  some  casual  testimony  which  indicates  that  some  car 
of  some  kind,  belonging  to  someone,  had  been  burned.  None 
that  defendant  had  any  part  in  the  burning.  Now  while,  on 
the  question  whether  defendant  was  acting  as  a  eo-conspirator 
in  an  attack  upon  a  street  car  belonging  to  the  company 
named  in  the  indictment,  it  may  be  relevant  that  he  partici- 
pated in  the  burning  of  some  car,  even  though  it  was  n6t  a 
street  car  and  did  not  belong  to  that  company,  it  furnishes  no 
evidence  that  any  property  belonging  to  that  traction  com- 
pany was  destroyed.  So  far  as  street  cars  belonging  to  the 
traction  company  are  concerned,  there  is  evidence  that  one  of 
them  was  run  into  another;  that  the  fender  of  the  first  was 
thus  damaged ;  and  that  the  impact  caused  some  injury  to  the 
other.  This  was  injury,  and  not  destruction.  The  statute 
covers  injury  and  destruction  by  distinct  words,  and  it  cannot 
have  been  its  intention  to  make  one  the  equivalent  of  the  other. 
The  injury  to  these  cars  did  not  constitute  the  destruction  of 
either.  It  seems,  then,  that  it  was  made  possible  for  the  jury 
tx)  find  the  defendant  guilty  of  destroying  a  street  car,  in  the 
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absence  of  any  evidence  that  one  was  destroyed.  In  thi9  con- 
dition of  the  record,  it  becomes  an  important  question  what 
objections  to  these  instructions  were  made  below  and  what  is 
urged  against  the  charge  here.  We  are  unable  to  find  that 
instruction  three  was  challenged  below.  Assuming  this  to  be 
a  case  wherein  objection  in  motion  for  new  trial  sufSces,  the 
most  that  can  be  found  is  this :  (1)  An  exception  that  it  was 
error  to  use  "or"  .where  the  indictment  employs  "and/* 
because  of  the  rather  strained  reason  that  this  confused  the 
jury  on  which  of  the  several  acts  specified  in  the  charge  con- 
viction could  be  based;  (2)  a  complaint  'Hhat  there  was  no 
evidence  defendant  was  present  at  the  burning  of  any  of  the 
cars,  either  at  the  M.  &  St.  L.  depot,  or  south  of  town."  But 
thii^  is  not  addressed  to  these  instructions  but  to  number  six, 
the  one  on  alibi. 

It  is  doubtful,  to  say  the  least,  whether  objection  was  ever 
made  presenting  that  a  conviction  was  made  possible  for 
destroying  a  car  belonging  to  the  traction  company  though 

there  was  no  evidence  of  such  destruction. 

*  LAw'r'^ai :       But  the  fact  remains  that  the  charge  did  au- 

eyidence :  fall-    thorize  such  conviction.     When  we  find  an 

when  coDBid- '     error  which  is  perhaps  not  adequately  raised, 

ered  on  appeal. 

and  there  is  to  be  a  retrial  on  which  such 
error  might  be  repeated  and  properly  raised  and  urged,  we 
may  well  point  out  such  error.  And  while  we  feel  that  in 
the  state  of  the  record  we  should  not  reverse  upon  this  point, 
we  are  constrained  to  say  that  if,  on  retrial,  the  proof  remains 
the  same,  the  instructions  given  should  eliminate  the  element 
of  destruction  of  the  street  car. 

V.  Instruction  eleven  charges  that  the  jury  has  the  right 

to  consider  the  evidence  which  was  introduced  as  to  the  good 

moral  character  of  defendant,  and  as  to  his  good  reputation  as 

9    Criminal  ^  peaceable  and  quiet  citizen ;  to  consider  this 

characferf  ef-    ^  bearing  on  the  general  issue  of  guilt  or  inno- 

SS  of  ^°**"     cence ;  that  it  is  to  be  considered  on  the  theory 

*""*•  that  men  of  good  character  in  these  respects 

are  less  liable  to  commit  crime  than  men  of  bad  character. 
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It  is  said,  however,  that  this  does  not  rebut  the  commission 
of  the  crime  except  by  inference,  and  may  be  considered  in 
such  light  and  for  such  purpose.  The  defendant  asked  that 
there  be  added  thereto  that,  if  the  jury  finds  it  to  be  a  fact 
that  defendant  is  a  man  of  good  moral  character,  ''this  is  suf- 
ficient to  overcome  the  question  of  guilt  where  the  evidence 
is  not  convincing  and  of  such  a  nature  as  to  exclude  a  reason- 
able doubt  of  his  innocence."  It  is  urged  it  was  error  to 
refuse  this  modification,  and  a  number  of  our  cases  are  cited 
in  support  of  this  contention.  In  Donovan* s  case,  61  Iowa 
278,  280,  the  charge  was,  that  ''previous  good  character  is  not 
of  itself  a  defense,  but  is  a  circumstance  which  should  be  con- 
sidered by  the  jury  in  connection  with  aU  the  other  evidence, 
and  it  may  be  sufficient  to  turn  the  scale  in  his  favor,  but  its 
value  as  defensive  evidence  in  any  given  case  is  to  be  deter- 
mined by  the  jury."  Passing  whether  this  differs  sub- 
stantially from  the  instruction  which  the  court  did  give,  the 
objection  in  the  Donovan  case  was  that  this  instruction  did 
not  place  sufficient  effect  upon  proof  of  good  character,  and 
the  case  decides  that  this  objection  is  not  well  taken,  and  that 
the  instruction  gives  all  the  effect  to  proof  of  good  character 
which  the  authorities  warrant.  In  State  v.  Clemons,  51  Iowa 
at  278,  an  instruction  given  in  the  Webster  case,  5  Cush. 
(Mass.)  295,  that,  on  a  trial  for  murder,  testimony  of  the 
defendant's  good  character  is  competent  evidence  of  defense, 
though  entitled  to  less  weight  than  in  trials  for  offenses  of  a 
lower  grade,  is  disapproved.  It  is  said  that  the  true  rule  is 
stated  in  Northrup's  case,  48  Iowa  583,  and  Homing's  case, 
49  Iowa  158. 

In  Northrup's  case,  the  jury  was  told,  in  substance,  that 
evidence  of  good  character  could  be  of  no  avail  or  benefit  to 
defendants  unless  the  question  of  their  guilt  was  doubtful 
upon  a  consideration  of  the  evidence  other  than  that  in  rela- 
tion to  their  good  character.  The  case  holds  the  true  rule  to 
be  "that  the  good  character  of  the  accused  is  for  the  conind- 
eration  of  the  jury  in  all  cases,  and  it  is  for  them  to  determine 
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its  weight  without  any  (such)  instructions  from  the  court." 
It  is  said  there  may  be  cases  where  without  evidence  of  good 
character  the  jury  would  and  should  convict,  and  with  it  they 
would  and  should  acquit,  that  a  long  and  honorable  life  must 
be  worth  something  to  a  man  when  accused  of  crime  in  cases 
other  than  those  where  the  evidence,  independent  of  his  good 
character,  is  doubtful  or  obscure.  It  is  pointed  out  that  under 
these  instructions  it  was  the  duty  of  the  jury,  first,  to  deter- 
mine whether  the  evidence  was  doubtful  or  obscure,  without 
considering  the  evidence  on  character,  and  ''if  this  question 
was  determined  in  the  affirmative,  then  a  verdict  of  guilty 
follows."  It  is  held  that  this  places  the  man  who  affirma- 
tively establishes  a  good  character  on  the  same  plane  with  one 
''who  has  not  or  cannot  do  so."   It  is  said: 

"No  presumption  exists  against  one  who  does  not  attempt 
to  establish  a  good  character  except  such  as  can  be  legiti- 
mately drawn  from  the  evidence.  Therefore,  the  same  quan- 
tity and  quality  of  evidence  should  make  a  clear  or  strong 
case  against  both.  The  evidence  which  creates  a  doubt,  unless 
good  character  may  be  considered  in  determining  whether 
such  a  doubt  exists  or  not,  must  necessarily  be  the  same  as 
to  aU  men  and  cases,  if  the  rule  of  the  instructions  in  this  case 
be  correct.  We  cannot  subscribe  to  any  such  doctrine.  Gtood 
character,  like  all  other  facts  in  the  case,  could  be  considered 
by  the  jury,  and  if  therefrom  a  reasonable  doubt  is  gener- 
ated in  the  mind  of  the  jury  as  to  the  guilt  of  the  accused,  it  is 
their  duty  to  acquit  Of  course,  we  must  not  be  understood 
as  saying  that  good  character  is  a  defense,  for  it  is  not  as  a 
matter  of  law.  But  it  is  a  fact  for  the  consideration  of  the 
jury,  as  are  aU  the  other  facts  in  the  case,  and  they  must 
determine  its  weight  in  all  cases. ' ' 

In  Honving^s  case,  the  evidence  of  guilt  was  very  weak, 
and  the  charge  that,  while  evidence  of  a  good  character  will 
go  far  to  rebut  any  presumption  of  guilt  arising  from  circum- 
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stantial  evidence,  as  against  positive  testimony  from  reliable 
and  creditable  witnesses,  good  character  avails  nothing  and 
should  be  disregarded,  even  if  fully  proved,  is  condemned. 

In  State  v.  Jones,  52  Iowa,  at  151,  the  evidence  was  cir- 
cumstantial, and  the  court  charged  that  ''good  character 
affects  nothing  as  against  established  facts."  We  held  that 
if  this  means  good  character  is  of  no  avail  where  guilt  is 
established,  it  is  right,  because  good  character  is  no  defense 
against  guilt.  But  it  is  found  that  the  charge  was  probably 
understood  in  the  sense  that  if,  in  a  case  made  out  by  circum- 
stances, the  several  facts  from  which  guilt  may  be  inferred 
are  established,  good  character  can  affect  nothing  and  should 
have  no  weight.  It  is  said  that  this  is  unsound;  that  good 
character  is  always  entitled  to  consideration,  and  always 
should  have  some  effect  on  the  verdict;  that  where  the  evi- 
dence is  circumstantial  and  the  several  facts  from  which  it  is 
sought  to  draw  the  inference  of  guilt  are  clearly  estabHshed, 
a  jury  may  from  proof  of  good  character  alone  refuse  to 
infer  that  the  defendant  is  guilty. 

In  State  v.  Lindley,  51  Iowa  343,  an  instruction  direct- 
ing the  jury  that  previous  good  character  would  not  constitute 
a  defense  as  against  facts  positively  or  strongly  proven  was 
held  to  be  erroneous.  On  page  344,  the  court  said:  *' There 
may  be  cases  where  a  state  of  facts  may  be  said  to  be  strongly 
proven,  and  yet  the  jury  may  be  justified  in  the  light  of  an 
unblemished  character  in  finding  a  verdict  of  not  guilty." 

In  Fitzgerald's  case  [State  v.  Fitzgerald],  49  Iowa  260, 
it  is  held  merely  that  on  whether  the  presumption  was  rebut- 
ted that  an  attempt  at  abortion  by  a  wife  was  under  coercion 
by  the  husband,  it  was  error  to  admit  evidence  that  the  defend- 
ant consented  to  her  husband's  having  sexual  intercourse  with 
the  prosecuting  witness  months  before  the  alleged  crime  was 
committed,  especially  so  in  view  of  the  fact  that  the  defendant 
showed  that  she  was  a  woman  of  good  character  and  repu- 
tation. 

We  find  in  none  of  these  anything  that  is  in  substantial 
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conflict  with  the  rule  laid  down  by  the  trial  court,  and  that 
there  was  no  error  in  refusing  the  modification  offered. 

VI.  Conceding  that  the  authorities  establish  that  courts 
usually  define  words  like  ** preponderance"  and  ■** reasonable 
doubt,"  and  ''temporary  insanity,"  this  does  not  persuade 

us  that  any  error  was  committed  by  failure  to 
'jjLw :  defln-  give  a  definition  of  the  word  "remove."  One 
oesBity  for :       charge  in  the  indictment  is  in  the  language  of 


"remove.  *• 


the  statute,  to  wit:  That  the  defendant  un- 
lawfully, etc.,  did  "remove"  a  certain  street  car,  described. 
Webster  defines  the  word  "remove"  to  mean  "to  move  away 
from  the  position  occupied. ' '  Bouvier  says  it  means ' '  moving 
away  from  the  position  occupied;  to  displace;  to  change  in 
any  manner."  The  jury  had  before  it  evidence  that  the 
defendant  participated  with  other  rioters  in  violently  pushing 
a  street  car  for  some  forty  feet  along  the  track  upon  which 
it  stood  and  finally  into  another  car  in  front  of  it,  and  that  all 
this  was  done,  as  an  act  of  violence,  without  the  consent  of  the 
owner  of  the  cars.  The  book  definitions  of  "remove"  are 
natural  ones,  and  give  it  the  meaning  that  ordinary  minds 
would  naturally  attribute  to  it.  How  a  definition  by  the 
court  would  have  helped  in  the  simple  task  of  determining 
whether  under  such  evidence  the  defendant  had  been  engaged 
in  removing  the  car,  we  are  unable  to  see.  Offered  instruc- 
tion number  one  asks  a  charge  that  the  term  means,  "To 
cause  the  same  to  leave  or  cease  to  be;  to  take  the  thing 
away;  hence,  to  vanish  and  destroy;  and  if  the  defendant 
did  not  take  the  car  away  or  aid  or  abet  in  destroying  said 
car  at  the  place  where  the  same  was  destroyed,  he  is  not 
guilty,  and  should  be  acquitted." 

Manifestly,  the  court  was  right  in  refusing  to  give  this 
instruction.  Its  basic  thought  is  that  unless  the  car  was  lifted 
bodily  off  the  track  and  spirited  away,  it  was  not,  as  a  matter 
of  law,  removed,  and  that,  therefore,  a  summary  direction  to 
acquit  must  follow.  Even  if  we  assume  that  the  court  should 
have  more  fully  defined  these  terms,  its  failure  to  do  so  is 
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not  reversible  error,  in  the  abeenee  of  a  proper  iiutmetion 
addng  sneh  definition ;  and  the  one  offered  ia  manifestly  erro- 
neons. 

We  see  no  force  in  the  repeated  and  varied  statement  of 
the  claim  that  the  instmctions  of  the  coort  did  not  sufficiently 
define  the  meaning  of  the  words  ''aider"  and  ''abettor/'  and 
that  the  jniy  was  left  improperly  to  draw  its  own  conclusion 
as  to  what  an  aider  and  abettor  might  be.  Nothing  in  the 
citation  from  12  Cyc.  616,  or  People  v.  Band,  109  Pac  150 
(Calif. ) ,  differs  from  this  position.  Neither  of  these  go  beyond 
giving  a  definition  of  these  termSL  They  do  not  hold  that  they 
must  be  defined,  or  defined  in  any  particular  way,  or  more 
fully  than  is  done  here. 

YII.  The  giving  of  instmctions  number  eleven  and  one- 
half  and  number  four  is  assigned  as  error.  We  are  favored 
with  no  arg^ument  on  the  point  We  have  examined  the 
instmctions  and  find  that  number  four  merely  sets  out  the 
provisions  of  the  statute  under  which  the  indictment  was 
found,  and  sets  them  out  correctly;  and  that  number  eleven 
and  one-half  is  a  correct  statement  of  the  care  with  which 
statements  as  to  declarations  alleged  to  have  been  made  by 
witnesses  out  of  court  should  be  received,  and  how  they  should 
be  weighed. 

For  the  errors  pointed  out  in  Divisions  II  and  IV  of  this 

opinion,  the  cause  must  be  reversed. — Reversed  arid  Remanded, 

» 

Deemeb,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 


Anna  Hitchcock,  Admrx.  of  Estate  of  Wesley  Hitchcock, 
Deceased,  Appellee,  v.  Arctic  Creameby  Company,  Ap- 
pellant. 

1CA8TEB  AND  8EBVAKT:     Non-Employing  Servant— Implied  An- 

1,4  thorlty  in  Bmergency.    An  emergenc^r,  a  pressing  necessity,  an 

unforeseen  condition,  rendering  impossible,  without  farther  as* 

sistanee,  the  full  performance  of  the  master's  speoiall^r  assigned 
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work,  may,  of  itself,  arm  the  servant,  to  whom  such  work  was 
assigned  by  the  master,  with  implied  authority  to  employ  or 
accept  assistance  immediately  and  essentially  necessary  to  fulfill 
the  task  assigned,  and  thereby  clothe  the  one  employed  or  as- 
sisting with  the  rights  of  a  servant  of  the  master,  even  though 
the  one  employing  or  accepting,  the  service  otherwise  has  no  au- 
thority to  employ  anyone  or  accept  any  service  on  behalf  of 
the  master,  and  even  though  the  one  employed  or  assisting  does 
80  under  such  circumstances  that  he  could  recover  no  compensa- 
tion therefor  from  the  master. 

PRINCIPLE  APPLIED:  Deceased  was  employed  by  defendant 
in  its  creamery  to  wash  cans  and  do  light  work.  On  two  occasions 
he  had  been  found  doing  other  work  and  was  directed  to  quit 
and  go  to  his  own  work.  The  defendant  directed  its  engineer 
to  install,  as  quickly  as  he  could,  an  exhaust  pipe  from  the  engi&e 
in  the  basement  through  the  floor  of  a  large  room  above,  where 
deceased  worked.  The  engineer  was  in  charge  of  the  mechanical 
part  of  the  plant.  He  was  not  told  how  to  install  the  pipe  because 
he  knew  how.  The  engineer  spoke  of  getting  help  and  the  man- 
ager told  him  if  he  needed  help  to  get  one  Wilcox,  but  did  not 
tell  him  to  get  anyone  else.  The  engineer  testified  he  had  no 
authority  to  employ  anyone  else  without  consulting  the  manager. 
Wilcox  was  secured.  The  engineer  used  his  own  judgment  in  in- 
stalling the  pipe.  No  one  was  superior  in  authority  over  the 
engineer  in  his  department  in  the  absence  of  the  manager,  and 
the  manager  when  the  pipe  was  installed  was  sick  and  not  present. 
Heavily  charged  electrical  wires,  known  to  the  engineer  and  his 
assistant  but  unknown  to  deceased,  ran  just  beneath  the  floor. 
The  engineer  cut  a  hole  in  the  floor  twelve  inches  from  these 
wires  in  order  to  run  the  pipe  into  the  basement.  Deceased  was 
doing  his  usual  work  at  this  time.  The  engineer  asked  him  to 
help  move  a  vat  in  order  to  put  the  pipe  through  the  floor.  Three 
men,  not  including  deceased,  tried  without  success  to  raise  the 
pipe  and  put  it  through  the  hole.  The  assistant  engineer,  without 
direction  to  anyone  in  particular,  said:  ''Give  us  a  lift,  boys." 
The  buttermaker  and  deceased  both  stood  near.  The  engineer 
said  he  did  not  hear  the  remark  of  his  assistant  engineer.  All 
Ave  men,  including  deceased,  then  took  hold  of  the  pipe.  The 
engineer  testified  he  did  not  call  deceased  or  give  him  any  orders, 
but  said:  ''We  needed  them  and  was  glad  to  get  their  help. 
I  saw  them  all  working  with  the  pipe. ' '  It  required  the  combined 
efforts  of  all  the  men  to  get  the  pipe  through  the  hole.  In  doing 
80  the  pipe  hit  the  wires,  cut  through  the  insulation,  the  pipe  was 
charged,  and  deceased  was  killed.  Held,  the  deceased  was  the 
servant  of  the  defendant,  the  engineer  having  implied  authority 
to  accept  the  services  of  deceased. 

Vol.  170  IA.--23 
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1IA8TEB   AMD   8SBTABT:     VccUgaBe^— ''Ftfiov4tamBk" 

2  "8itf»-Plac»4Q>Woik"  Bui—  AnUaMm  of.  The  <<feIlow- 
wervmDl"  and  "8afe-pljiee>to-work"  roles  are  boUoraed  on  dia* 
metrically  opponte  premises:  tlie  former,  that  the  master  should 
not  be  held  for  the  n^Iigenee  of  a  fellow-aervaat  because  he 
eonld  not  reasonably  antie^te  or  guard  against  it;  the  latter, 
that  the  master  dioold  be  held  for  ne^igent  conditions  known 
to  him  and  which  he  coold  reasonably  goard  against. 

PRINCIPLE  APPLIEID:     (See  No.  1.)     BHd,  the  latter  role 
most  be  applied. 

1CA8TEB  AHD  8BBVAHT:    Safe  Place  to  Woik—HiddflB  Da««CB— 

3  Ho  Warning.  The  "safe-place-to-work"  rale  is  violated  by  a 
failnre  of  the  master  to  warn  the  servant  of  kncwn  larking  and 

dangers. 


PRINCIPLE  APPLIED:     (See  No.  L) 

MA8TSB  AMB  8EBVAHT:  Vice  Fkliicipal  or  FeOov-aervaBtT— Sott- 

5  IMogable  Dntiea.  Whoever  is  in  charge  of  the  performance  of  a 
n<m-del^able  duty  of  the  master  is  a  vice  principaL 

PRINCIPLE  APPLIED:     (See  No.  1.)     Held,  the  engineer 
was  a  vice  principaL 

wAxsiitHHKHi    C^tedfbili^  o#  fltatSBMBta— Bajeetloii  of  INialUte  A^ 

6  wa t luui  The  statement  of  a  witness  "I  did  not  hear"  is  not 
necessarily  conclusive  on  a  jury  though  nndi^mted  by  oral  testi- 
mony.    The  sorronnding  facts  may  diow  he  did  hear. 


PRINCIPLE  APPLIED:  (See  No.  1.)  Held,  the  jury  might 
well  find  that  the  engineer  did  hear  the  call  of  his  assistant  for 
hdp^  thoogh  testi^^ing  that  he  did  not  hear  it. 

Appeal  from  Woodbury  District  Court. — ^Hox.  David  Mouia, 

Judge. 

Fridat,  January  25,  1915i 
BEHEABiNe  Denied  Sathrdat,  May  15, 1915. 

Action  to  recover  damages  for  personal  injury  resnltmg 
in  tile  death  of  plaintiff's  intestate.  Defense,  that  deceased  was 
a  mere  vofainteer  to  whom  the  defendant  owed  no  duty  at  the 
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time  of  the  injury.    Judgment  for  the  plaintiff.    Defendant 
appeals. — Affirmed. 

J.  W.  Hallam  and  Oeo.  W.  Finch,  for  appellee. 

Sears  &  Snyder,  for  appellant. 

Gaynor,  J. — This  is  an  action  brought  by  the  adminis- 
tratrix of  one  Wesley  Hitchcock  to  recover  damages  for  inju- 
ries resulting  in  his  death. 

It  appears  that  Wesley  Hitchcock  was  employed  by  the 
defendant  in  its  creamery  at  Sioux  City  for  the  purpose  of 
washing  cans,  and  other  light  work  in  connection  with  clean- 
ing of  cans  and  other  utensils  about  the  creamery.  At  the 
time  of  the  happening  of  the  injury  and  death  complained 
of,  other  employees,  under  the  direction  of  one  Richard  Bates, 
the  engineer  who  had  been  placed  in  charge  of  the  work  by 
the  defendant  company,  were  lowering  an  iron  pipe  through 
a  hole  in  the  floor  of  the  creamery  for  the  purpose  of  placing 
it  in  an  upright  position  from  the  basement  to  the  ceiling  of 
the  room  in  which  they  were  working ;  that  at  said  time,  im- 
mediately beneath  the  floor  of  the  room  from  which  they  were 
lowering  the  pipe,  there  were  a  number  of  electric  wires, 
heavily  charged  with  electricity;  that  while  they  were  so 
doing,  Wesley  Hitchcock  was  called  to  their  assistance,  he 
being  in  the  same  room  and  near  by,  washing  cans  and  then 
in  the  discharge  of  the  duties  incident  to  his  employment; 
that  upon  such  request,  Wesley  Hitchcock  came  to  their  as- 
sistance, and  took  hold  of  the  pipe  for  the  purpose  of  helping 
to  lower  it  to  the  basement  through  the  hole  in  the  floor ;  that 
while  they  were  in  the  act  of  lowering  the  pipe  through  the 
hole,  it  came  in  contact  with  the  electric  wires  stretched  be- 
neath the  floor,  and  the  pipe  thereby  became  heavily  charged 
with  electricity,  and  being  communicated  to  Wesley  Hitch- 
cock, caused  his  death. 

The  negligence  charged  is  in  calling  the  said  Wesley 
Hitchcock  from  his  ordinary  work,  the  work  for  which  he 
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was  employed,  to  undertake  a  more  dangerous  and  hazardous 
task,  without  warning  him  or  giving  him,  in  any  way,  notice 
of  the  danger  attending  his  act,  and  in  failing  to  inform  him 
of  the  presence  or  existence  of  the  electric  wires,  of  which  he 
had  no  knowledge,  and  in  failing  to  furnish  him  with  a  safe 
place  in  which  to  do  the  work,  and  in  permitting  him  to  work 
in  the  vicinity  of  dangerous  and  deadly  wires,  heavily  charged 
with  electricity,  the  location  of  which  was  fully  known  to  the 
defendant,  its  managers,  and  other  employees  in  charge  of 
the  work,  or  which  they  should  have  known  in  the  exercise  of 
reasonable  care,  and  in  failing  to  turn  off  the  electric  current 
from  the  wires  in  question  while  the  work  was  being  done, 
and  in  failing  to  turn  off  the  electric  current  after  they  dis- 
covered that  the  pipe  was  being  charged  with  electricity,  and 
deceased  was  unable  to  extricate  himself. 

The  defendant's  answer  sets  up  the  defense  of  contribu- 
tory negligence,  the  negligence  of  the  fellow  servant,  assumed 
risk,  and  further  alleges  that  the  wires  claimed  to  have  been 
the  cause  of  the  injury  were  entirely  foreign  to  the  work 
done,  and  further  alleges  that  Hitchcock  was,  at  the  time,  a 
mere  volunteer,  in  that  he  left  the  work  he  was  hired  to  do 
without  the  knowledge  or  consent  of  his  employer. 

Upon    the    issues    thus    presented,    the 
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employ ing '*^'^"    causc  was  tried  to  a  jury  and  a  verdict  re- 
Sifed*  authwity    turned  for  the  plaintiff.    Upon  this  verdict, 
fn  emergency.     ^  judgment  was  entered  for  the  plaintiff,  and 
from  this  defendant  appeals  and  assigns  as  error: 

1st.  The  undisputed  evidence  shows  that  in  going  to 
assist  and  in  assisting,  he  was  a  mere  volunteer;  that  it  was 
outside  of  the  scope  of  his  employment;  that  he  was  not 
ordered  or  directed  by  the  defendant,  or  anyone  in  authority 
for  the  defendant,  to  engage  in  the  work  in  which  he  was 
engaged  at  the  time  of  his  injury;  and  that  he  went  to  it 
of  his  own  volition,  and  without  orders,  and  engaged  in  work 
foreign  to  his  regular  emplojnnent,  as  a  volunteer. 

2d.  The  evidence  wholly  fails  to  show  that  anyone  in 
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authority,  as  a  vice-principal,  with  authority  to  bind  defend- 
ant, was  in  charge  of  the  work,  or  gave  any  orders  in  con- 
nection with  it,  and  shows  without  contradiction  that  the 
only  person  who  was  in  charge  of  defendant's  work  and  plant 
was  not  there;  and  there  was  no  vice-principal  in  charge 
of  the  work,  and  that  no  one  gave  any  orders,  in  any  event, 
to  the  deceased,  to  engage  in  the  work  in  which  he  was 
employed  at  the  time  he  received  his  injury. 

The  question  presented  by  these  assignments  of  error  we 
will  dispose  of  first,  and  they  present  this  question :  Did  the 
deceased,  at  the  time  of  the  injury,  sustain  such  relationship 
to  the  defendant  that,  in  the  relationship,  there  was  involved 
responsibility,  on  the  part  of  the  defendant,  for  injuries  re- 
ceived by  the  deceased  while  so  engaged? 

We  recognize  the  principle  which  has  been  well  settled 
in  the  law,  not  only  of  this  state,  but  in  other  jurisdictions, 
that  the  master  has  the  primary  right  to  determine  who  shall 
serve  him  in  any  particular  capacity.  The  relation  of  master 
to  a  servant  involves  responsibility  and  risk,  and  this  respon- 
sibility and  risk  cannot  be  imposed  upon  him  by  another, 
except  with  his  authority  or  consent.  This  authority  may  be 
expressed  or  implied.  A  mere  volunteer,  as  such,  has  no 
claim  upon  the  master,  based  upon  any  relationship  which 
creates  any  right  in  him  to  impose  this  responsibility  and 
risk.  He  is  a  mere  trespasser,  an  interloper,  one  to  whom 
the  master  owes  no  duty  except  that  active  one  which  exists 
in  all  relationships  in  life,  not  to  wantonly  or  wilfully  injure 
him.  The  master  cannot  alwayis  act  personally  in  relation  to, 
and  in  the  discharge  of,  his  own  business.  He  acts  largely 
through  others  to  whom  he  delegates  authority  and  power  to 
manage,  control,  direct  and  supervise  both  his  business  and 
his  servants. 

We  find  evidence  in  the  record  of  the  following  facts: 
One  Gear  was  manager  of  defendant's  plant.  Bates  was  its 
engineer.  Hamm  was  his  assistant.  The  duties  assigned  to 
Bates  were  to  take  care  of  the  boilers,  pumps,  pipe  lines,  the 
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beater  and  the  ice  machine  and  everything  of  a  mechanical 
nature  to  be  taken  care  of  and  kept  up.  Bates  talked  with 
Gear  two  or  three  days  before  the  pipe  in  question  was  or- 
dered. Gear  told  him  to  get  it,  but  there  was  no  talk  as  to 
when  it  should  be  delivered.  Bates  spoke  to  Gear  about  get- 
ting help  at  the  time  they  talked  about  putting  the  pipe  in. 
Gear  told  him  if  he  needed  help,  to  get  Charlie  Wilcox.  Bates 
was  in  charge  of  the  job  connected  with  the  putting  of  the 
pipe  through  the  floor.    Gear  was  at  home  sick. 

Bates  testified:  ^'I  had  charge  of  the  machinery.  Hamm 
was  under  my  control.  He  was  my  assistant,  and  the  only 
one  I  had  anything  to  do  with.  I  knew  how  to  do  the  work. 
It  was  in  my  department.  Three  of  us  tried  to  put  the  pipe 
thiough,  but  could  not  We  needed  help.  The  buttermaker 
and  this  other  boy  came.  It  was  my  judgment  and  direction 
to  run  it  through  the  floor  as  we  did.  I  saw  them  all  work- 
ing at  the  pipe.  I  felt  a  shock  and  let  go.  I  tried  to  pry 
the  lad  (meaning  Hitchcock)  off,  and  told  someone  to  pull  the 
switch.  I  knew  at  the  time  there  were  electric  wires  under 
the  floor,  eight  inches  below  and  twelve  inches  north  of  the 
hole.  I  saw  them  when  I  made  the  hole.  I  did  not  turn  off 
the  switch.  There  was  nothing  to  prevent  my  doing  so.  So 
far  as  I  know,  Hitchcock  did  not  know  of  the  wires.  I  cut 
the  hole  the  way  I  saw  fit.  It  was  left  to  me ;  Mr.  Gear  gave 
me  no  instructions.  I  had  no  authority  over  anyone  except 
Hamm." 

Hugo  Larch  testified:  *'I  worked  for  the  Arctic  Com- 
pany when  Wesley  was  hurt.  His  job  was  washing  cans.  At 
the  time  of  the  accident,  they  were  putting  in  an  exhaust 
pipe  for  the  engine.  Mr.  Bates,  the  engineer,  had  charge  of 
that  work,  and  it  was  for  his  engine,  the  engine  downstairs. 
I  saw  the  hole  that  was  cut  through  the  floor.  Should  judge 
it  was  about  a  foot  square." 

Hamm  testified :  *  *  I  got  my  orders  what  to  do  from  Mr. 
Bates,  the  engineer.  Whatever  he  had  to  do,  I  helped  him 
at  it,  and  under  his  direction.    I  was  assisting  him  to  lower 
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the  pipe  when  Hitchcock  was  hurt.  Mr.  Bates  was  direct- 
ing the  work.  When  we  first  tried  to  get  it  through  the  hole, 
the  hole  was  not  large  enough,  and  we  laid  the  pipe  on  the 
floor.  It  was  Mr.  Bates  who  cut  the  hole  lai^r.  I  was  his 
assistant,  and  was  acting  under  his  direction  in  doing  the 
work.  The  pole  struck  the  electric  wire  below.  It  cut  through 
the  insulation  and  came  in  contact  with  the  copper  wire. 
Both  Mr.  Bates  and  myself  knew  that  the  wires  were  there. 
It  was  possible  to  have  turned  the  switch  before  putting  the 
pole  down,  and  I  don't  know  any  reason  why  it  wasn't  done. 
I  never  saw  Hitchcock  in  the  basement  where  these  wires 
were  before  the  accident.  The  putting  down  of  the  pole 
was  in  connection  with  the  engineering  department  which 
was  in  charge  of  Mr.  Bates.  The  putting  down  of  this  pipe 
was  no  part  of  Hitchcock's  work,  nor  of  Wilcox's  nor  of 
Kimbei^'s,  but  we  needed  all  the  help  we  had  to  get  the 
pipe  through  the  floor." 

Bates  further  testified:  ^'Mr.  Gear  told  me  to  do  this 
work.  The  pipe  was  ordered  under  his  direction.  Gear  was 
there  when  the  pipe  was  delivered.  This  pipe  was  necessary 
for  carrying  out  the  plans  of  my  department.  It  was  Hamm  's 
duty  to  help  me  if  anything  was  done,  and  to  do  anything 
I  directed  him  in  my  department.  Gear  knew  we  were  going 
to  lower  the  pipe  that  day.  He  went  home  sick.  He  wanted 
it  up  as  quick  as  we  could  get  it  done.  No  one  gave  me  any 
direction  as  to  how  the  work  should  be  done.  It  was  in  my 
line,  and  I  knew  how  to  do  it.  I  was  head  of  that  depart- 
ment. No  one  was  over  me  when  Mr.  Gear  was  gone.  Three 
of  us  could  not  raise  the  pole,  it  was  too  heavy.  Then  the 
buttermaker  and  Hitchcock  came.  They  were  working  to- 
gether at  the  time,  and  we  needed  their  help.  It  took  all  of 
us  to  put  it  through  the  hole.  My  judgment  was,  that  it  was 
best  to  run  it  through  the  hole  into  the  basement,  and  it  was 
at  my  direction  that  it  was  done.  The  others  followed  my 
direction.  No  one  had  anything  to  say  about  how  the  work 
should  be  done  but  myself,  and  Mr.  Hamm,  my  assistant. 
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Everything  done  in  the  engine  department  was  done  under 
my  authority  and  direction,  and  I  got  my  authority  from  Mr. 
Gear,  the  manager  of  the  plant.  The  work  we  were  doing 
was  in  my  department,  for  the  purpose  of  making  it  more 
effective  and  efficient  in  the  running  of  the  plant.  I  directed 
the  work,  and  as  to  their  help,  was  glad  to  get  it.  It  was  all 
done  under  my  direction  and  nobody  else.  Gear  left  the 
work  to  me.  That  was  my  work  for  that  day.  They  came  at 
the  time  I  was  directing  the  work.  No  one  had  anything  to 
do  with  lowering  the  pole  but  me.  Whatever  directions  were 
necessary  to  do  the  work,  I  gave  them." 

Harvey  Hamm  testified:  **I  was  assistant  to  Bates.  I 
was  helping  lower  the  pipe.  Bates  cut  the  hole.  Wilcox, 
Bates,  Kimberg,  Hitchcock  were  lowering  the  pipe  at  the 
time  of  the  injury.  Bates  was  directing  the  work.  I  do  not 
know  as  anyone  called  Hitchcock  to  assist.  The  call  was 
general.  I  said,  *  Give  us  a  lift.  Boys. '  They  were  all  around 
there.  They  all  helped.  Bates  was  right  there  somewhere. 
I  was  assisting  Bates,  and  acting  under  his  direction  as  the 
others  were.  I  saw  where  the  pipe  struck  the  wires  and  cut 
through  the  insulation.  No  one  said  anything  about  the 
wires  during  the  work.  I  do  not  think  that  Bates  called 
Hitchcock.  If  he  came  in  response  to  anyone's  call,  it  was 
in  response  to  mine,  *Boys,  lend  me  a  hand.'  Putting  in  the 
pipe  was  not  Hitchcock's  work.  I  usually  obeyed  Mr.  Bates. 
The  work  was  in  charge  of  Bates  and  me.  The  pipe  was  a 
necessary  part  of  the  engineering  department.  It  took  all 
the  help  we  had  to  get  the  pipe  through." 

Bates  further  testified  that  Gear  did  not  tell  him  to  get 
anyone  to  assist  except  Wilcox,  and  said  that  he  had  no  au- 
thority to  employ  anyone  else  except  upon  consulting  Gear. 
He  was  asked  this  question:  **Was  Wesley  Hitchcock  wash- 
ing cans  just  before  he  took  hold  of  the  pipe?" 

.A.  **No  sir,  emptying  cream  into  the  vat,  and  getting  the 
lids  off,  and  taking  the  samples  out  and  testing  for  butter  fat. 
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Q.  **Did  the  putting  of  the  pipe  down  interfere  with  the 
cream  man's  work?" 

A.  **Ye8  sir,  it  did.  I  asked  him  to  help  me  move  the  vat 
to  let  the  pipe  down. ' ' 

Q.  **And  then  you  and  Hamm  and  Wilcox  took  hold  of 
the  pipe!" 

A.  ''Yes  sir.'' 

Q.  **  And  these  other  two  boys  came  up  there  of  their  own 
accord  and  tried  to  helpf 

A.  ''Yes  sir.' 

Q.  ' '  They  came  up  of  their  own  accord  and  tried  to  help  t ' ' 

A.  "So  far  as  I  am  concerned,  I  did  not  ask  them.  I  did 
not  call  Hitchcock  to  help  me  or  give  him  any  orders  of  any 
kind  or  nature.  He  was  there  of  his  own  accord,  and  took  hold 
of  the  pipe  without  anybody's  telling  him.  That  is,  so  far  as 
my  knowledge  goes.  Hamm  had  nothing  to  say  about  what 
work  should  be  done.  He  was  simply  employed  like  the  rest 
of  them.  He  was  just  supposed  to  do  the  work  without 
authority  to  direct  anybody.  Everything  was  done  under  my 
authority  and  direction,  and  I  got  this  from  Gear,  the  man- 
ager of  the  plant.  I  gave  no  directions  to  any  of  the  men  as 
to  how  they  should  work  in  the  putting  down  of  the  pipe,  or 
what  they  should  do.  We  all  took  hold  together.  I  was  the 
only  one  that  had  any  authority  to  direct." 

He  was  asked  this  question:  "Did  anyone  give  any 
directions  there  except  you  as  to  how  the  pipe  should  be  low- 
ered?" 

A.  "Not  that  I  heard.  What  directions  were  necessary, 
I  gave. ' ' 

Bates  further  testified  that  he  did  not  hear  Hamm  say, 
"Come,  Boys,  and  give  us  a  lift,"  or  words  to  that  effect. 
Heard  no  such  remark  made. 

It  appears  that  the  building  was  one  story  high  and  a 
basement;  that  Hitchcock  was  employed  on  the  street  floor. 
The  room  in  which  the  work  waa  being  done  was  about  one 
hundred  feet  long  east  and  west,  and  forty  or  fifty  feet  wide. 
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The  hole  where  the  pipe  was  put  down  was  aboat  twenty  feet 
from  the  north  side,  and  twenty-five  feet  from  the  west  end. 

Gear  testified  that  he  was  manager  of  the  Arctic  Cream- 
ery Company  at  the  time  Hitchcock  hired  out  to  the  company ; 
that  Hitchcock  was  hired  to  wash  cans  when  cream  was 
dumped  into  the  vat,  and  to  put  them  in  their  places ;  to  take 
ice  cream  cans  downstairs,  put  them  on  the  shelf,  and  take 
them  to  the  ice  cream  maker, '  *  that  was  all  and  nothing  else.  I 
twice  found  him  doing  other  things,  and  told  him  to  quit  and 
go  back  to  his  work.  He  had  worked  for  the  defendant  about 
four  or  five  weeks  when  he  was  injured. ' ' 

Bates  testified  that  he  heard  no  call  for  help. 

This  is  practically  all  the  evidence  bearing  on  the  ques- 
tion here  under  consideration. 

We  are  required  to  say,  as  a  matter  of  law  on  this  record, 
that  Hitchcock  at  the  time  he  was  injured,  was  a  mere  volun- 
teer, an  interloper,  and  one  to  whom  the  defendant  owed  no 
duty,  and  for  whose  safety  it  was  under  no  legal  obliga- 
tion to  provide;  that  under  the  circumstances  disclosed  by 
this  record,  the  relationship  of  master  and  servant  did  not 
exist  between  Hitchcock  and  the  defendant  at  the  time  of  his 
injury. 

There  is  no  question  in  this  record  but  that  the  plant 
belonged  to  the  defendant ;  that  the  work  being  done  was  for 
the  use  and  benefit  of  the  defendant ;  that  it  was  in  charge  of 
Bates;  that  Bates  was  placed  in  charge  of  this  work  by  the 
defendant ;  that  he  was  directed  to  put  this  pipe  down  by  the 
defendant ;  that  the  work  was  being  done  in  the  department 
to  which  Bates  was  assigned,  and  for  the  purpose  of  making 
that  department  more  efficient  and  effective,  and  to  make  the 
running  of  the  plant  more  efficient  and  effective ;  that  every- 
thing done  in  that  department  was  done  under  the  authority 
and  direction  of  Bates,  and  that  he  got  his  authority  from  the 
defendant ;  that  the  manner  of  doing  the  work  was  left  entirely 
to  Bates ;  that  Hitchcock  did  assist  him  in  this  work,  and  this, 
with  the  knowledge  and  acquiescence  of  Bates ;  that  whatever 
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directiojis  were  given  as  to  the  maimer  of  doing  the  work  in 
placing  the  pipe  in  position,  were  given  by  Bates.  The  accom- 
plishment of  the  master's  purpose  was,  by  the  master,  placed 
under  the  charge  of  Bates.  It  was  understood  that  he  might 
need  help.  He  did  need  help.  His  assistant  called  for  help. 
Help  came  in  the  person  of  Hitchcock.  Came  with  the  knowl- 
edge of  Bates.  Hitchcock  was  assisting  in  work  that  the 
defendant  desired  to  have  done  with  the  knowledge  and  con- 
sent and  acquiescence  of  the  party  to  whom  the  defendant 
had  delegated  the  duty  of  doing  the  thing.  It  was  out  of  the 
line  of  the  duty  imposed  on  Hitchcock  by  his  original  employ- 
ment. He  was  called  to  a  more  hazardous  work,  without  any 
notice  or  knowledge  of  the  existence  of  the  dangers  that  at- 
tended the  work.  He  did  not,  therefore,  assume  any  of  the 
added  hazard  of  this  employment,  fie  was  not  called  to  this 
work  for  any  specified  time,  nor  did  he  receive  any  additional 
compensation  for  the  services  rendered. 

As  said  in  Maxson  v.  J.  I.  Case  Co,,  116  N.  W.  (Nebr.) 
281,  a  case  very  similar  in  its  facts  to  this:  '^It  is  claimed 
the  relation  of  master  and  servant  cannot  be  created  ex- 
cept with  the  consent  of  the  master,  or  by  his  express  authority, 
or  in  special  instances  where  a  servant  of  the  master,  with- 
out express  authority,  is  compelled  from  necessity  or  in 
some  exigency  to  secure  assistance.  ...  It  may  be  con- 
ceded that  the  master  owes  no  duty  as  master  to  an  officious 
intermeddler  who  volunteers  his  services  without  an  invitation 
expressed  or  implied  from  the  master.  .  .  .  Plaintiff  may 
have  been,  and  likely  was,  a  volunteer  in  all  he  did  before 
Thorpe  arrived  to  take  charge  of  the  machine,  although  it  was 
not  from  a  spirit  of  meddling  that  he  did  what  was  done,  but 
only  to  secure  employment  from  the  man  seemingly  in  author- 
ity. Subsequent  to  Thorpe's  statement  that  he  wanted  the 
plaintiff  to  remain  and  help,  we  think  he  came  within  the 
reasoning  of  Mr.  Justice  Weaver  in  Aga  v.  Harbach,  127 
Iowa  144: 


« 
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'^  'While  the  master  owes  no  duty  to  the  intermeddler 
who  oflSciously  interferes  and  undertakes  to  perform  services 
without  request  or  employment,  and  while  some  courts  are  in- 
clined to  put  in  the  same  category  those  who  perform  services 
at  the  request  or  order  of  a  servant  having  no  general  author- 
ity to  employ  or  discharge  assistants,  the  general  consensus 
of  opinion  seems  to  be  that  one  who,  in  good  faith,  enters  upon 
the  master's  work,  at  the  request  of  a  servant  in  apparent 
charge  of  such  work,  is  not  a  trespasser,  but  assumes  for  the 
time  being  the  relation  of  a  servant.  As  such  servant,  he  occu- 
pies the  same  relation  and  becomes  subject  to  the  same  rules, 
including  the  operation  of  the  fellow-servant  rule,  as  those 
who  are  directly  employed  by  the  master,  even  though  he  may 
not  be  entitled  to  recover  wages,'  citing  Johnson  v.  Ashland 
Water  Co.,  71  Wis.  553 ;  Barstow  v.  Old  Colony  R.  R.  Co.,  143 
Mass.  535;  Georgia  P.  dk  R.  Co.  v.  Propst,  83  Ala.  518.  .  .  . 

"In  the  instant  case,  the  master  was  a  corporation  resi- 
dent in  a  distant  state.  The  machinery  was  complex.  The 
agent  who  had  sole  charge  and  control  thereof  came  late  in 
the  forenoon  of  the  day,  and  was  hurrying  to  place  it  in  condi- 
tion for  exhibition.  Under  those  circumstances,  it  seems  rea- 
sonable to  believe  a  man  seeking  employment  would  have  a 
right  to  rely  on  the  expert's  authority  to  employ  assistance. 
It  also  seems  reasonable  to  hold  that  the  defendant  corporation 
would  be  charged  with  notice  of  the  fact  that  for  the  advance- 
ment of  its  own  interests  its  expert  in  sole  charge  of  the 
machinery  at  times  ought  to  and  might  employ  assistance." 

In  RwmmeU  v.  DUworth,  111  Pa.  343  (2  Atl.  355),  and 
Anderson  v.  Ouineau,  9  Wash.  304  (37  Pac.  449),  it  was  held 
that  where  a  servant,  with  the  knowledge  or  acquiescence  of 
the  master,  employs  a  helper  and  pays  him  for  his  services, 
the  one  so  employed  is  not  a  trespasser  or  volunteer,  and  while 
engaged  in  the  master's  work,  the  master  is  bound  to  exercise 
reasonable  care  for  his  safety. 

In  Aga  v.  Harbach,  127  Iowa  144,  it  appears  that  the 
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defendant  was  a  manufacturer  of  furniture ;  that  the  plaintiff, 
who  was  an  engineer,  was  in  actual  charge  of  the  engine  and 
engine  rOom,  and  while  so  engaged  he  attempted  to  adjust 
an  incandescent  electric  lamp  by  which  the  room  was  lighted, 
and  received  an  electric  shock  resulting  in  injury.  The  claim 
was  that  the  plaintiff  was  not  in  the  defendant's  service,  and 
the  defendant  owed  him  no  duty  to  provide  a  safe  place  for 
work.  The  defense  was,  that  the  plaintiff  was  a  mere  volun- 
teer, and  that  he  was  not  in  the  service  of  the  defendant  at 
the  time  of  the  accident  It  appears  that  Boehler  was  the 
engineer  regularly  employed  to  have  charge  of  the  engines; 
that  Boehler  was  sick  and  invited  or  requested  the  plaintiff  to 
take  his  place  for  a  few  days  until  he  should  be  able  to  resume 
the  work,  and  the  plaintiff  was  so  engaged  at  the  time  of  the 
injury.  Judge  Weaver,  in  passing  upon  the  case,  said:  '*It 
has  been  held  that  the  servant  has  implied  authority  to  engage 
such  temporary  service  and  that  the  substitute  or  assistant,  if 
not  in  the  law  the  employee  of  the  master,  is  at  least  entitled 
to  the  same  measure  of  protection  as  is  the  servant  or  agent 
upon  whose  request  he  rendered  the  assistance,"  citing  au- 
thority. 

In  Johnson  v.  Ashland  Water  Co.  (Wisconsin),  37  N. 
W.  823,  it  appears  that  Johnson  and  Furville  made  an  oral 
contract  with  the  defendant  to  dig  a  ditch  in  Water  Street 
for  a  stipulated  price  per  foot;  that  such  ditch  was  a 
part  of  the  works  necessary  for  the  construction  of  the 
water  works  the  defendant  was  constructing  under  its  charter ; 
that  plaintiff  was  employed  by  these  parties  and  engaged  in 
digging  the  ditch;  that  at  the  same  time  the  defendant  was 
engaged  in  the  work  of  calking  and  laying  iron .  pipes  in 
the  ditch  which  plaiittiff  was  engaged  in  digging;  that 
Pooley  was  defendant's  superintendent,  and  had  charge 
of  the  work  of  calking  and  laying  iron  pipes,  and  employed 
men  to  do  such  work;  that  Gansey  and  several  other  men 
were  engaged  in  calking  and  laying  pipes  under  the  direction 
of  Pooley ;  that  when  Pooley  was  not  present,  superintending 
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and  directing  the  work,  Gansey  was  authorized  by  Pooley  to 
direct  the  same  and  the  men  assisting ;  that  while  plaintiff  was 
engaged  in  digging  the  ditch  and  Gansey  had  charge  of  the 
work  of  calking  the  iron  pipes,  Gansey  called  the  plaintiff 
and  directed  him  to  raise  one  of  the  pipes  upon  which  Gansey 
was  working;  that  the  plaintiff  responded,  and  while  so  en- 
gaged, was  injured.  It  was  claimed  by  the  defendant  that 
the  facts  do  not  entitle  the  plaintiff  to  recover ;  that  he  was  a 
volunteer  in  the  work  at  the  time  he  received  his  injury.  The 
court  said:  ''Under  the  allegations  of  the  complaint,  the 
plaintiff  was  engaged  in  the  defendant's  work  at  the  request 
of  the  man  in  charge  of  the  work,  and  although  it  may  be  said 
that  his  employment  was  for  a  mere  temporary  purpose,  and 
that  the  plaintiff  was  not  expecting  any  pay  for  the  work  done, 
and  in  that  sense  the  employment  was  voluntary,  still,  being 
in  the  defendant's  employment  at  the  request  of  its  servant  or 
foreman,  he  was  not  a  trespasser,  and  he  was,  for  the  time 
being,  the  servanf  of  the  defendant  and  entitled  to  the  same 
protection  as  any  other  servant  of  the  defendant." 

In  Georgia  Pac,  Ry.  Co.  v.  Propst,  supra,  the  plaintiff  was 
injured  while  in  the  employ  of  the  defendant.  The  facts  dis- 
closed that  the  plaintiff  had,  at  one  time,  served  the  defendant 
in  the  capacity  of  brakeman,  but  at  the  time  of  the  accident 
and  injury,  he  was  not  in  that  employment.  He  was  then 
serving  as  watchman  at  one  of  the  stations  on  defendant's 
road.  His  duties  as  watchman  were  local,  confined  to  that  place 
and  station.  It  appears  that  one  of  defendant's  trains  was 
passing  down  the  road  with  loaded  freight ;  that  the  conductor 
in  charge  of  the  train,  feeling  that  he  had  not  a  sufficient 
available  force  of  brakemen  to  manage  his  train,  either  re- 
quested or  commanded  the  plaintiff  to  go  with  him  and  supply 
the  place  of  a  sick  brakeman.  The  plaintiff  went  in  that 
capacity  and,  after  traveling  about  thirty  miles,  was  injured. 
The  conductor  testified  that  he  had  no  authority  from  the 
superintendent  or  from  the  defendant  to  engage  or  utilize  the 
services  of  the  plaintiff  in  the  capacity  of  brakeman.    The 
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court  said  it  was  not  necessary  that  there  shonld  be  express 
authority  for  that  purpose ;  that  the  circumstances  themselves 
gave  the  authority.  "In  such  an  emergency,  there  must  be 
discretion  and  authority  somewhere  to  supply  the  place  of 
disabled  or  missing  servants;  and  no  one  could  exercise  this 
power  so  well  or  so  prudently  as  the  conductor  in  charge  of 
the  train.  We  will,  therefore,  treat  the  plaintiflf  as  the  lawfully 
employed  servant  of  the  company.  Railroad  companies  are 
responsible  for  the  conduct  of  their  agents  and  officials  done 
in  the  natural  or  necessary  discharge  of  duties  incident  to  the 
service  they  are  employed  in/'  citing  Railroad  Co,  v.  Huffman, 
76  Ala.  492;  BaUway  Co.  v.  Heddlesion,  82  Ala.  218. 

These  cases  rest  upon  the  proposition  that  where  one  is 
charged  by  the,  master  with  the  doing  of  a  certain  thing, — ^the 
management  and  control  of  a  certain  business  for  and  in  behalf 
of  the  defendant, — and  an  emergency  arises  where  extra  force 
is  necessary  to  perform  the  work,  or  where  temporary  assist- 
ance is  needed  to  carry  on  the  duty  assigned  by  the  master, 
and  the  nature  of  the  work  suggests  the  necessity  of  assistance 
in  its  full  accomplishment,  there  is  an  implied  authority  vested 
with  the  party  charged  with  the  work,  to  secure  for  the 
master  this  temporary  assistance.  This  is  the  rule  upon  which 
the  Propst  case  rests.  That  is  to  say,  that  where  a  brakeman  is 
sick  or  absent  or  unable  for  any  reason  to  perform  the  duties 
assigned  to  him,  the  conductor  who  has  the  charge  and  man- 
agement of  the  train  for  the  defendant,  and  of  the  work  which 
the  train  is  to  do,  has  implied  authority  to  procure  the  assist- 
ance of  another  to  discharge  these  duties,  and  to  accomplish 
the  purpose  of  the  master  in  the  running  of  the  train.  As 
supporting  this  doctrine,  see  Blown  v.  Central  loioa  Ry.  Co., 
62  Iowa  728. 

It  has  been  further  held  that  where,  because  of  sudden, 
unexpected  emergencies,  an  extra  force  of  brakemen  is  re- 
quired for  the  accomplishment  of  the  purpose  entrusted  to  the 
conductor,  there  is  an  implied  authority  in  the  conductor 
to  employ  help.    There  are  also  cases  holding  that  where  one 
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aasiBts  the  servants  of  another,  at  their  request,  for  the  pur- 
pose of  expediting  the  master's  business  or  his  own  business, 
the  relationship  of  master  and  servant  arises.  See  Easion  v. 
8.  &  E.  T.  B.  Co.,  65  Texas  577 ;  Mclniyre  St.  R.  Co.  v.  BoUmi, 
43  Ohio  224 ;  Holmes  v.  N.  E.  By.  Co.,  L.  B.  4  Exch.  254. 

These  cases  are  made  to  rest  primarily  upon  the  proposi* 
tion  that  the  complainant  was  employed  to  assist  by  the  one 
superintending  and  having  charge  and  control  of  the  work. 
These  cases  establish  this  proposition :  One  who,  without  em- 
ployment, voluntarily  undertakes  to  perform  services  for 
another,  with  his  assent,  stands  in  the  relation  of  a  servant  for 
the  time  being,  and  the  relationship  between  the  volunteer  and 
the  servant  is  then  that  of  master  and  servant,  and  the  acqui- 
escence of  the  party  in  charge  of  the  work  for  the  master  may 
be  inferred  from  the  facts  of  assistance,  with  the  knowledge 
and  approval  of  the  party  having  charge  of  the  work. 

In  the  case  of  Newport  News  &  M.  V.  By,  Co.  v.  Carroll, 
31  S.  W.  (Ky.)  132,  the  action  was  brought  to  recover 
damages  for  injury  sustained  while  attempting  to  couple 
cars  on  defendant's  road.  It  appears  that,  for  some  reason, 
it  was  desirable  to  take  out  of  the  train  two  cars  and  place 
them  on  the  sidetrack ;  that  one  Smith,  who  happened  to  be 
present,  attempted  to  couple  the  cars  to  one  already  upon 
the  sidetrack.  The  testimony  shows  that  the  conductor  told 
him  to  couple  the  cars,  and  that  he  acted  in  obedience  to  this 
request.  In  that  case,  the  company  insisted  that  to  entitle 
the  plaintiff  to  recover  it  was  necessary  that  he  should  show  by 
a£Srmative  evidence  that  the  conductor  had  authority  from  the 
company  to  employ  Smith  to  do  the  work.  The  court  said,  in 
substance,  that  the  conductor,  by  virtue  of  his  authority  over 
the  train,  its  management  and  control  for  and  in  behalf  of  the 
company,  had  that  authority  by  implication,  and  the  court  said 
that  it  may  be,  as  between  the  railroad  company  and  the  con- 
ductor, he  had  no  such  authority ;  but,  so  far  as  third  persons 
are  concerned,  his  action,  orders,  and  employments  in  the  man- 
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agement  and  conduct  respecting  the  train  under  his  control 
must  be  held  binding  upon  the  company. 

This  rests  upon  the  proposition  that  the  master  having 
put  the  conductor  in  control  of  the  train,  of  its  management, 
for  and  in  behalf  of  the  master,  he  had  the  implied  authority 
to  use  all  reasonable  and  proper  means  to  accomplish  the  pur- 
pose of  the  master,  and  to  this  end,  had  a  right  to  employ,  iu 
an  emergency,  any  necessary  or  proper  assistance  to  that  end. 

We  do  not  overlook  the  general  rule,  which  is  no  doubt 
law,  for  it  haa  been  repeatedly  held  by  the  courts,  that  if  a 
person  as  a  mere  volunteer  attempts  to  assist  the  servant  of 
another,  the  master  of  the  servant  owes  the  volunteer  no  duty, 
and  that  the  volunteer  assumes  all  the  ordinary  risks  inci- 
dent to  the  work  in  which  he  engages,  and  that  he  cannot 
recover  for  injuries  caused  by  a  defect  in  the  instruments 
used,  or  by  the  mere  negligence  of  the  servant.  This  was  held 
in  Church  v.  C.  M.  &  St.  P.  By.  Co.,  50  Minn.  218. 

But  this  holding  is  not  inconsistent  vnth  this  further 
proposition  that  underlies  our  decisions,  that  after  discovering 
that  the  volunteer  has  placed  himself  in  a  position  of  danger, 
the  servant  having  failed  to  exercise  reasonable  care,  after 
such  discovery,  to  avert  the  danger,  the  master  may  be  still 
held  liable.  The  question  turns,  however,  usually  upon  the 
authority  of  the  servant  to  employ  assistance;  but  as  said 
before,  this  authority  may  be  implied  from  the  nature  of  the 
work  assigned  for  him  to  do,  and  the  necessity  of  employing 
assistance,  apparent  in  the  very  nature  and  character  of  the 
work  assigned,  and  it  has  been  held  that  where  the  assistance 
is  rendered  with  the  permission  of  one  who  haa  authority, 
whether  express  or  implied,  to  employ  help,  the  one  assisting 
acquires  the  rights  of  an  employee.  See  Trust  Co.  v.  Texas  i& 
St.  L.  R.  Co.,  32  Fed.  448. 

Johnson  v.  Ashland  Water  Co.,  supra,  sustains  this  doc- 
trine, and  it  is  there  held  that  where  one  in  charge  of  the 
master's  work  requests  another  for  temporary  assistance  in 

I>erforming  the  defendant's  work,  though  the  servant  expects 
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no  pay  and  no  obligation  arises  to  pay,  he  is^  for  the  time 
being,  the  servant  of  the  defendant  and  entitled  to  the  same 
proteeticm  as  other  servants. 

The  doctrine  seems  to  rest  npon  the  propositicHi  that, 
where  (me  is  placed  in  charge  of  the  master  s  work,  and  in  the 
discharge  of  this  work  an  emergency  or  a  condition  arises  that 
requires  assistance  tor  the  full  performance  and  c(Mnpleti(m  of 
it,  and  this  necessity  is  apparent  to  the  one  in  charge  of  the 
work,  and  to  the  one  who  offers  assistance,  and  the  assistance 
is  rendered  with  the  knowledge  and  consent  of  the  party  in 
charge,  and  is  accepted  by  him  as  immediately  and  essentially 
necessary  to  the  accomplishment  of  the  task  anigned  by  the 
master,  the  party  assisting  sustains  the  relationship  of  servant 
to  a  master,  and  where  such  condition  or  emergency  arises  in 
the  discharge  of  the  work  assigned,  there  is  implied  authority 
on  the  part  of  the  one  who  has  the  sole  charge  and  supervisicm 
of  the  work  to  employ  assistance  under  such  conditions  for 
and  in  behalf  of  the  master. 

In  the  case  at  bar,  the  work  was  assigned  to  Bates.  It 
was  recognized  at  the  time  that  assistance  might  be  necessary 
to  accomplish  it  The  deceased  was  in  the  employment  of  the 
defendant  in  another  department,  but  was  present  at  the  time 
the  work  was  being  done.  Bates  made  one  effort  to  place  the 
pipe  with  the  assistance  of  Uamm  and  Wilcox,  but  had  &iled. 
They  were  unable  to  accomplish  the  master's  work  without 
further  assistance.  Hamm,  who  was  present  assisting  Bates, 
called  for  assistance.  The  assistance  came.  Bates  accepted 
the  services  of  the  deceased  because  it  was  necessary  to  the 
accomplishment  of  the  work  assigned,  and  we  think,  because 
of  the  necessity  for  the  service,  the  acceptance  of  the  service 
by  Bates  was  within  his  authority — ^that  he  accepted  it,  not 
for  himself,  but  for  the  master,  and  to  accpmplish  the  master's 
work.  Therefore  the  deceased  was,  at  the  time,  engaged  in  the 
master's  service,  with  the  assent  of  Bates,  who  had  implied 
authority  from  the  master  to  accept  his  service^  and  it  is 
wholly  immaterial  whether  Bates  heard  Hamm's  Macedonian 
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ery  for  help  or  not  The  deceased  came  at  the  opportune 
time,  came  when  he  was  needed,  came  to  render  assistance,  his 
services  were  accepted  and  approved  by  Bates,  who  was  then 
in  charge  of  the  work  for  the  master. 

We  are  not  without  authority  in  our  own  state  for  these 
propositions.  See  Meier  v.  Way,  Johnson,  Lee  <fe  Co.,  136 
Iowa  302,  second  paragraph  of  opinion ;  McOuire  v.  MiU  Com- 
pany, 137  Iowa  447.  See  also  CdUingwood  v.  Fiiel  Co.,  125 
Iowa  537;  Short  v.  Light  &  Power  Co.,  149  Iowa  303. 

It  is  next  contended  that  if  the  above  be  true,  Bates  was 
then  a  fellow  servant,  and  under  the  fellow  servant  rule,  the 
defendant  is  not  liable  for  the  negligence  of  Bates. 

It  must  be  remembered  that  the  fellow 

2.    liASTIB  AMD 

snyAirr:  Servant  rule  rests  upon  the  assumption  that 

negligence : 

JU«uow-«!rT-  the  party  who  is  engaged  in  a  distinct  business 
wori?'*rafe?:  MB^mes  all  the  risks  that  are  necessarily 
application  of.  incident  to  that  business,  including  the  possi- 
ble negligence  of  a  fellow  servant  The  master  is  not  hdd 
liable  for  the  negligence  of  a  fellow  servant  because  such  negli- 
gence could  not  by  the  master  be  anticipated  and  guarded 
against  It  is,  therefore,  one  of  the  risks  which  the  servant 
assumes  when  he  engages  in  an  employment,  together  with  all 
the  risks  that  are  incident  to  the  immediate  bucdness  in  which 
he  is  employed — brisks  which  the  master  could  not  anticipate 
and  guard  against  by  the  exercise  of  such  care  as  the  law 
requires  of  him.  The  deceased  was  not  employed  at  the  time 
by  the  defendant  in  any  hazardous  business.  He  was  called 
by  the  defendant's  engineer  to  a  business  more  hazardous  than 
the  (me  in  which  he  was  engaged,  and  hazards  which  were 
concealed  and  of  which  he  had  no  knowledge.  The  dangers 
lurked  beneath  the  floor,  and  by  the  exercise  of  no  reasonable 
care  on  the  part  of  the  deceased,  could  they  have  been  antici- 
pated or  guarded  against.  These  dangers  were  well  known  to 
the  engineer  at  the  time  he  attempted  to  lower  the  pipe,  and 
at  the  very  time  that  deceased  was  assisting  him  in  the  work. 
The  engineer,  by  the  very  nature  of  his  employment,  by  the 
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position  he  occupied,  and  by  his  superior  knowledge  and  skill, 
was  in  a  position  to  direct  and  control,  and  did  direct  and 
control  the  work  as  it  progressed.  The  record  does  not  dis- 
close that  any  specific  directions  were  given  by  Bates  to  the 
deceased,  but  he  does  say  in  his  own  testimony  that  whatever 
directions  were  given  as  to  how  the  work  should  proceed  were 
given  by  him ;  that  he  alone  had  authority  over  the  work  to 
direct  and  control  it.  We  do  not  think  then  that  the  fellow 
servant  rule  applies  to  the  deceased  in  this  case.  The  negli- 
gence of  Bates  was  the  negligence  of  the  defendant.  His 
authority  to  act,  to  do  the  thing,  came  directly  from  the  de- 
fendant. The  defendant,  to  add  to  the  e£Sciency  and  better 
working  of  its  plant,  employed  Bates  to  connect  this  exhaust 
pipe.  It  was  not  the  ordinary  work  connected  with  the  run- 
ning of  the  business.  It  was  work  independent  of  the  imme- 
diate operation  of  the  plant,  done  for  the  betterment  of  the 
plant,  work  that  no  one  had  a  right  to  do  by  virtue  of  his 
general  employment,  except  under  direction  from  the  master. 
The  power  was  delegated  to  Bates  to  do  it.  His  act  was  then 
the  act  of  the  master.  He  says  himself  that  he  had  absolute 
control  not  only  over  that  department,  but  over  this  specific 
work  after  it  was  ordered  to  be  put  in.  His  negligence  was 
the  negligence  of  the  master.  Therefore  it  comes  that  the 
injury  is  chargeable  directly  to  the  negligence  of  the  master 
in  failing  to  provide  a  safe  place  to  work,  and  guard  the  work- 
ing men  against  unforeseen  €md  unknown  dangers,  all  of  which 
could,  by  the  slightest  care,  have  been  removed.  The  mere 
turning  off  of  the  switch  would  have  avoided  this  fatal  acci- 
dent 

In  Madden  v.  BaUroad  Co.,  32  Minn.  303,  it  was  held  that 
the  servant  does  not  take  upon  himself  the  risk,  by  reason  of 
the  neglect  on  the  part  of  the  master,  where  those  risks  arise 
from  conditions  known  to  the  master,  but  unknown  to  the 
servant,  unless  it  be  shown  that,  by  proper  diligence,  he  could 
have  discovered  the  danger  and  by  the  exercise  of  reasonable 
care,  he  could  have  avoided  it. 


smvant:  safe   in  the  progress  of  the  work  itself,  where  the 

•»lace  to  work :  '^     ^  ' 

dinars  •  no       ^^*  ^^®  ^^*  exist,  but  arises  out  of  the  doing 
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The  rale  is  that  it  is  the  duty  of  the  master  not  to  expose 
the  servant  to  any  injury  which  may  be  reasonably  antici- 
pated and  guarded  against.    Of  course,  there  is  a  difference  in 

the  rule  where  the  danger  is  created  naturally 

3.    MA8TBB   ▲ND 

81 

bl 
da 

warning.  ^f  ^^^  ^^^^     rjijjat  is,  if  the  work  is  of  such  a 

character  that  in  its  progress  it  naturally  creates  a  risk  of 
injury,  this  should  be  anticipated  and  guarded  against  by  the 
employee.  The  servant  assumes  these  risks  because  they  are 
incident  to  his  employment.  They  grow  out  of  the  very  thing 
he  is  doing,  and  are  created  thereby.  He  assumes  the  risk  in 
such  cases  because  the  danger  is  incident  to,  and  naturally 
arises  out  of,  the  work  he  undertakes  to  do,  but  this  does  not 
apply  where  the  work  in  and  of  itself  involves  no  risk,  but  the 
risk  arises  from  matters  and  conditions  permitted  by  the  mas- 
ter to  exist,  which  are  unknown  to  the  servant,  and  because  of 
which  the  servant's  safety  is  imperiled. 

As  said  in  Martin  v.  Light  Co.,  131  Iowa  725,  733 :  *'The 
servant  may  properly  be  held  to  the  risk  of  the  extraordinary 
danger  which  is  naturally  incident  to  the  extraordinary  serv- 
ice; but  he  never  takes  the  risk  of  the  master's  negligence 
under  any  circumstances,  save  when  he  knows  of  such  negli- 
gence, or  as  a  reasonably  intelligent  person  ought  to  have 
known  of  it,  and  chooses  to  remain  in  the  service. 

As  bearing  upon  this  question,  see  ColUhgwood  v.  Fuel 
Co.,  125  Iowa  537.  In  this  case  it  is  said :  ' '  That  it  is  the  duty 
of  the  master  to  provide  a  safe  place  to  work  is  a  rule  of  uni- 
versal application.  Accordingly,  if  the  service  is  attended 
by  conditions  dangerous  to  the  uninitiated,  and  not  open  and 
patent  to  l^e  ordinary  observation,  the  rule  puts  upon  the 
master  the  duty  to  warn  of  the  danger,  and  failing  to  do 
so,  whereby  injury  occurs,  he  may  be  held  negligent,"  citing 
Eller  V.  Loomis,  106  Iowa  276,  and  other  cases. 

This  case  further  holds  that  the  master  may  delegate  the 
performance  of  this  duty  to  a  servant,  but  the  responsibility 


374  HrrcHOocK  y.  Cbeamebt  Co.  [170  Iowa 

remains  with  the  master  if  the  duty  is  not  done  and  injnry 
resolts.  Of  coorBe,  in  this  ColUngwood  esse,  it  was  held 
that  the  duty — a  breach  of  which  constituted  negligence — 
was  the  datj  imposed  apon  the  master  hj  law,  and  we  hold 
here  that  the  duty  rested  on  the  master  to  warn  the  deceased 
of  these  larking  and  bidden  dangers  which  were  known  to 
Bates  and  oat  of  which  the  injnry  arose.  See  also  Meier  v. 
Way,  Joh/nson  Lee  &  Co.,  supra;  McGuire  v.  MQl  Company, 
iupra;  Vohs  v.  ShorthUl  &  Co.,  130  Iowa  538;  Kerker  v. 
Wheel  Co.,  140  Iowa  209. 

It  is  contended,  however,  that  Bates  did  not  call  the 
deceased  from  his  asaal  work  to  assist  in  this  work  in  which 
he  was  injured.    We  hold  that  under  this  record,  Bates  had 

implied  authority  to  secure  additional  assist- 
•MVAWT :  noo-    ancc  in  placing  this  exhaust  pipe  if  neces-  , 

piie?tiithority  **^  ^  accomplish  the  work.  We  find  that 
la  emergencj.  Hamm  says  that  he  was  under  the  direction 
and  control  of  Bates  and  called  for  assistance ;  that  the  de- 
oeased  came,  with  the  knowledge  of  Bates,  with  his  approval. 
As  Bates  says,  he  needed  his  assistance  and  was  glad  to  get 
it  He  permitted  him  to  assist.  Hitchcock  is  dead.  A  mere 
call  from  Bates  for  assistance,  if  such  a  call  had  been  made, 
would  have  added  nothing  to  the  situation.  He  needed  help, 
he  wanted  help,  his  assistant  called  for  help.  He  was  near 
by  at  the  time  the  call  was  made.  The  deceased  came,  and  in 
rendering  assistance  was  injured.  It  would  be  stretching  the 
matter  to  a  breaking  point,  and  to  do  so  would  require  such 
subtle  reasoning  that  we  are  not  disposed  to  say  that  Hitch- 
cock was  a  mere  volunteer,  or  that,  under  this  record,  no  other 
conclusion  could  be  justly  reached  by  the  jury. 

Authorities  are  cited  which  it  is  claimed 

^ '  auv^T  :^  vice-    Conclusively  show  that  under  this  record,  the 

?e?iow^ Verr^       plaintiff  was  a  fellow  servant  with  Bates,  and 

defegaue'  the  Company  was  not  liable  for  the  negligence 

duties.  £  ry  J, 

of  Bates. 
It  is  well  recognized  in  the  law  that  a  servant  may  occupy 
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a  dual  capacity.  In  one  capacity,  he  may  bind  the  master 
by  his  negligent  act ;  that  is  where  he  is  attempting  to  dis- 
charge a  duty  which  the  master  owes  to  an  injured  servant 
The  other  is  where  he  is  rendering  a  service  for  the  master 
which  it  is  not  the  duty  of  the  master,  for  the  protection  of 
the  servant,  to  do,  but  which  is  in  the  line  of  the  general  em- 
plojrment  of  the  servant.  An  instance  of  the  first  would  be 
where  it  is  the  duty  of  the  master  to  furnish  a  safe  place  to 
work,  and  he  delegates  that  duty  to  a  servant,  no  matter  how 
menial.  The  servant  is  then  performing  a  duty  for  the  mas- 
ter which  the  master  owes  to  the  other  servant,  and  the  master 
is  liable  for  a  negligent  discharge  of  this  duty  resulting  in 
injury.  The  master  is  not  liable  where  the  iiijury  results 
from  a  negligent  and  improper  manner  of  performing  work 
which  it  is  the  duty  of  the  servant  to  perform,  and  the  per- 
formance of  which  involves  no  duty,  on  the  part  of  the 
master,  to  the  other  servant. 

We  are  cited  to  Peterson  v.  C  R.  I.  <fe  P.  Ry.,  149  Iowa 
496.  In  that  case  it  is  apparent  that  the  injury  to  the 
plaintiff  was  not  due  to  the  character  of  the  place  in  which 
he  was  put  to  work,  but  the  fault  of  Dreager  in  starting 
the  machinery,  thereby  negligently  creating  a  danger  which 
did  not  theretofore  exist.  The  danger  was  created  by  the 
act  of  the  servant.  His  negligence  could  not  be  anticipated 
or  guarded  against,  and  the  master  owed  no  duly  to  the 
other  servants  to  protect  them  against  this  act  It  is  said 
in  that  case  that  it  became  dangerous  only  by  reason  of  the 
fault  of  Dreager  in  starting  the  machinery  without  proper 
warning.  The  place  where  the  plaintiff  in  this  case  was 
required  to  work  was  perfectly  safe,  except  for  the  negligent 
act  of  Dreager,  who  was,  in  the  doing  of  the  act,  a  fellow 
servant 

It  is  true  that  when  the  employer  or  those  representing 
him  have  provided  a  place  which  is  reasonably  safe  in 
itself,  then  the  risk  incident  to  the  progress  of  the  work 
as  carried  on  by  the  employees  is  assumed  by  virtue  of  the 
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emph^ymeiil  The  question  of  whether  one  is  a  f eOow  serv- 
ant or  a  foreman,  or  anperintendoit  does  not  depend  upon 
the  rank,  bat  vpon  the  nature  of  the  act  itself — ^whether  it 
18  one  in  connecti<m  with  which  the  foreman  is  engaged  with 
other  emfdoyees  in  prosecuting  a  common  undertaking.  But 
it  is  the  role  that  where  a  servant  is  entmsted  with  the  p^ - 
formanoe  of  a  duty  which  the  law  enjoins  upon  the  master, 
be  isy  as  to  sach  service,  a  vice-principal,  and  his  negligence 
is  the  master's  ne^gence. 

The  duties  which  the  law  enjoins  ui>on  the  master  are 
to  furnish  a  reasonably  safe  place  to  work;  reasonably  safe 
tools  and  appliances  with  which  to  do  the  work;  to  give 
servants  timely  warning  of  dangers  which  are  known,  or 
ought  to  be  known  to  the  master,  but  which  are  neither 
known  nor  patent  to  the  servant ;  to  supply  a  sufBcient  number 
of  competent  workmen  for  the  safe  conduct  of  the  particular 
labor  in  which  the  servant  is  engaged ;  to  exercise  such  direc- 
tion and  control  and  supervision  over  the  work  as  may  be 
required  to  carry  on  the  same  with  reasonable  safety  to  all 
employed  therein.  Any  failure  in  respect  to  these  duties, 
whether  by  the  master  in  person,  or  by  any  employee  to  whom 
the  performance  is  committed,  is  negligence  for  which  the 
master  may  be  held  liable.  This  negligence  may  consist  of 
matters  of  omission  or  commission.  This  is  the  holding  in 
Beresford,  Adm,,  v.  Americcm  Coal  Co.,  124  Iowa  34. 

We  are  also  cited  to  Bamicle  v.  Connor,  110  Iowa  238 ; 
Scott  V.  C.  O.  W.  Ry.  Co.,  113  Iowa  381. 

Every  case  has  its  own  peculiar  distinguishing  facts,  and 
it  is  sometimes  difficult  to  draw  the  line  of  demarcation  and 
say  on  which  side  of  the  line  the  rule  contended  for  lies,  but 
this  we  note,  that  in  the  cases  cited,  the  act  or  the  omission 
to  act,  out  of  which  the  injury  arose,  involved  no  positive 
duty  enjoined  by  law  upon  the  master.  In  the  ease  at  bar, 
the  deceased  was  called  to  work  at  a  place  in  which  there  were 
lurking  dangers,  unknown  to  him,  but  known  to  the  one  in 


f 
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charge  of  the  work  for  the  master.  He  was  not  wamed^of 
these  dangers. 

We  quote  the  fdlowing  from  C.  N.  W.  By.  Co.  v.  Bay- 
field, 37  Mich.  205,  opinion  by  Justice  Gooley:  '*We  also 
think  that  where  the  superior  servant,  by  means  of  authority 
which  he  exercises  by  delegation  of  the  master,  wrongfully 
exposes  the  servant,  and  in  consequence  he  is  injured,  the 
master  must  respond.  It  is  only  where  the  risks  particularly 
pertain  to  the  business,  and  are  incident  to  it,  that  the  mas- 
ter is  excused  from  responsibility." 

This  case  holds  to  the  doctrine  that  if  the  master  sends 
his  servant  into  a  dangerous  place,  and  thereby  exposes  him 
to  risks  not  connected  with  the  service  in  which  he  is  em- 
ployed, and  in  consequence  he  is  injured,  the  master  is 
responsible  because  the  risk  is  not  one  which  the  servant  has 
assumed ;  and  that  when,  instead  of  being  sent  by  the  master  in 
person,  the  servant  is  exposed  to  danger  by  the  act  of  one 
who  is  placed  over  him,  the  liability  is  that  of  the  master. 

It  is  apparent  that  the  deceased  in  entering  the  defend- 
ant's service  assumed  only  such  risks  as  arose  from  the  negli- 
gence of  his  co-employees,  and  such  as  might  be  incurred 
within  the  scope  of  his  employment.  He  did  not  assume 
any  dangers  incident  to  the  more  hazardous  employment 
without  knowledge  of  the  hazard,  without  notice  of  the 
dangers  and  where  the  dangers  were  such  that  he  could  not, 
by  the  use  of  reasonable  care,  have  ascertained  them. 

As  in  point  upon  the  question  involved  in  this  case  see 
Haluptzok  v.  Oreat  Northern  By.  (Minn.),  26  L.  R.  A.  739, 
57  N.  W.  144.  Judge  Mitchell,  delivering  the  opinion,  said : 
''It  is  not  necessary  that  a  formal  or  express  employment  on 
behalf  of  the  master  should  exist,  or  that  compensation  should 
be  paid  by  or  expected  from  him.  It  is  enough  to  render  the 
master  liable  if  the  person  causing  the  injury  was  in  fact 
rendering  services  for  him  by  his  consent,  express  or  implied. 
Under  this  view  of  the  law,  the  evidence  made  a  case  for  the 
jury  to  determine  whether  Westinghouse  had  implied  author- 
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ity  from  the  defendant  to  employ  O'Connell  as  an  assistant, 
or,  to  state  the  question  differently,  whether  O'Connell  was 
rendering  these  services  for  the  defendant  by  its  consent." 

It  is  true  that  in  this  O'Connell  case  Westinghouse  had, 
for  a  long  time,  been  employing  assistants  under  similar 
arrangements  to  those  made  with  O'Connell,  and  this  was 
considered  an  important  fact  in  the  case. 

It  is  next  contended  that  the  court  erred  in  its  instruc- 
tions to  the  jury.  A  careful  reading  of  these  instructions 
shows  them  to  be  consistent  with  the  facts  and  the  law,  and 

not  subject  to  the  criticism  offered.     It  is 

6.    WiTNVSSBS  t 

credibiu^  of      insisted  that  the  court  submitted  to  the  jury 

statements :  *     ^ 

rejection  of        the  qucstion  as  to  whether  Bates  heard  the 

ppsitlTe  asser-  ^ 

tions.  ^11  f^p  assistance,  as  a  fact  upon  which  the 

jury  might  pass,  whereas  Bates  swore  positively  that  he  did 
not  hear  the  call:  but  the  evidence,  however,  is  that  the  call 
was  given  by  Hamm;  that  Bates  was  there  at  the  time;  that 
immediately  upon  the  call,  these  parties  came  to  the  assist- 
ance of  Bates.  The  jury  might  well  have  found,  notwith- 
standing Bates'  statement  that  he  did  not  hear,  that  he  did, 
in  fact,  hear  but  had  forgotten  the  circumstance. 

We  do  not  find  any  reversible  error  in  the  case,  and  the 
cause  is^  therefore,  affirmed.  The  other  errors  assigned  are 
disposed  of  by  what  has  been  heretofore  said. — Affirmed. 

DEEMKBy  C.  J.y  Ladd  and  Salingeb,  JJ.,  concur. 


Mebchants  Transfeb  and  Storage  Co.,  Appellant,  v.  Chi- 
cago, Rock  Island  &  Pacific  Ry.  Co.,  Appellee. 

BAILB0AD8:     NegUsence — ^Bnles  Oovernlng  Employees— Admlssl- 

1    liillty.     The  '' rules''  of  a  railroad  company,  adopted  for  the 

government  of  its  employees,  are  not  admissible  in  an  aotion  to 

recover  damages  on  account  of  the  negligence  of  the  employees 

in  backing  a  train  upon  a  party  at  a  erossing. 

TRIAL:    iDBtmetions — ^Befosal  of  Correct  Ihstmctioii— Doty  ot  Court. 
8    The  better  practice  is  for  the  court  to  formulate  its  own  in- 
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fftruetions,  even  though  the  ones  requested  are  correct.  But  if 
those  asked  and  refused  involve  questions  which  ought  to  be  sub- 
mitted, then  the  court  must  give  an  instruction  embodying  the 
thought  of  the  ones  asked  and  refused. 

BAILBOADB:    Negligence— Bight  of  One  to  Presnppofle  Oare  by  An- 

3  other.  The  right  of  the  traveler,  in  approaching  a  railroad  cross- 
ing, to  assume  that  the  railroad  employees  will  exercise  ordinary 
care  in  operating  cars  over  the  crossing  is  not  a  one-sided  right. 
The  railroad  employees  also  have  the  right  to  assume  that  the 
traveler  will  exercise  the  same  degree  of  care  in  approaching 
and  going  upon  the  crossing. 

SAILBOADB:    Negligence  per  se — ^Absence  of  Flagman.    Negligence 

4  per  se  cannot  be  predicated  on  the  absence  of  a  fla^pnan  at 
a  railroad  crossing  situated  at  or  near  the  mouth  of  an  alley 
one-half  block  long  and  closed  except  at  the  crossing.  Whether 
such  omission  is  negligence  depends  on  the  particular  circum- 
stances of  each  case.  In  instant  case,  held,  the  question  was 
properly  submitted  to  the  jury. 

BAILBOADB:      Negligence — Oare    Proportionate   to   Danger — Snfll- 

5  dency  of  Instruction.  The  thought  ''that  the  care  required  on 
the  part  of  those  operating  trains  must  bear  some  reasonable 
proportion  to  the  known  peculiar  dangerous  character  of  the 
particular  crossing  which  they  are  approaching,''  is  sufficiently 
embodied  in  an  instruction  (1)  that  it  was  defendant's  duty  not  to 
be  negligent,  (2)  that  correctly  defined  negligence,  and  (3) 
directed  the  jury  in  determining  the  question  of  negligence  to 
consider  all  the  surrounding  circumstances. 

EVIDENOE:     "No  Eyewitness"  Bole — Oontrlbntory  Negligence-^ 

6  Presumption  of  Oare.  The  full  statement  of  the  ' '  no  eyewitness ' ' 
rule  is:  Where  a  party  is  dead  and  there  is  no  eyewitness  (and 
therefore  no  obtainable  direct  evidence)  as  to  the  manner  in 
which  he  conducted  himself  at  and  immediately  preceding  the 
time  of  an  injury,  a  presumption  arises  that  he  was  exercising 
that  care  and  caution  that  a  man  of  ordinary  prudence,  judgment 
and  discretion  exercises,  under  like  circumstances,  and  in  relation 
to'the  same  matter,  unless  the  facts  and  circumstances  shown  upon 
the  trial  negative  such  presumption. 

PBlNCrPLE  APPLIED:  There  were  eyewitnesses  to  the  con- 
duct of*  deceased  at  the  time  of  the  collision. 

1.  An  instruction  asked  read:  "Tou  are  instructed  that  in 
the  absence  of  direct  evidence  as  to  whether  he  exercised  proper 
oare  .  .  •  the  law  presumes,  etc."  Held,  fundamentally 
erroneous. 
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2.  An  instruction  given  read:  "You  are  instructed  that  where 
there  are  no  eyewitnesses  as  to  the  manner  in  which  plaintiff's 
employee,  now  deceased  was  conducting  himself  at  the  time  of 
the  collision  and  at  which  time  said  damages  are  alleged  to  have 
been  caused,  the  law  presumed,  etc. ' ' 

Held,  erroneous  because  (1)  reasonable  minds  might  differ  and 
speculate  as  to  its  proper  construction,  and  (2)  it  would,  from 
its  very  terms,  bear  a  construction  entirely  neutralizing  itself, 
to  wit:  (a)  There  is  no  presumption  that  deceased  was  free 
from  negligence  in  approaching  the  crossing,  and  (b)  there  is  no 
such  presumption  at  the  time  of  the  collision,  because  there  were 
eyewitnesses  at  that  time. 

Appeal  from  Polk  District  Court. — Hon.  Lawrence  Db 

Grapp,  Judge. 

January  22,  1915. 

Rehearing  Denied  Saturday,  May  15,  1915. 

Action  to  recover  damages  for  injury  to  property. 
Opinion  states  the  facts. — Reversed, 

Eager  &  Parrish,  for  appellant 

F.  W.  Sargent  and  B.  J.  Bannister,  for  appellee. 

Gaynor,  J. — This  is  an  action  to  recover  damages  for 
injury  to  personal  property  alleged  to  have  been  caused  by 
the  negligence  of  the  defendant. 

The  place  where  the  accident  occurred  was  near  the 
mouth  of  an  alley  between  two  streets.  These  streets  are 
known  as  Sixth  and  Seventh  Streets,  and  run  north  and 
south  across  the  defendant's  tracks.  The  collision  which 
caused  the  injury  was  near  the  mouth  of  this  alley.  Defend- 
ant's tracks  are  on  Vine  Street.  This  street  runs  east  and 
west  immediately  south  of  the  alley,  and  across  Sixth  and 
Seventh  Streets.  This  alley  appears  to  have  been  vacated  and 
closed  up,  both  to  the  north  and  to  the  south  of  defendant's 
tracks,  except  that  it  was  left  open  one-half  block  north 
from  the  track  for  the  purpose  of  serving  two  warehouses,  one 
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to  the  east  and  the  other  to  the  west  of  the  alley.  The  one 
to  the  west  is  known  in  this  record  as  the  International  Har- 
vester Bnilding,  and  the  one  to  the  east  is  known  as  the  David- 
son Building.  The  Davidson  Building  had  burned  down 
prior  to  this  aecidenty  but  the  south  walls  were  still  standing. 
The  alley  was  twenty  feet  wide. 

It  appears  that  at  the  time  of  this  accident,  the  defend- 
ant had  placed  cars  south  and  east  of  the  alley  on  one  of 
thede  tracks.  The  west  end  of  the  nearest  car  was  nine  feet 
east  of  the  east  line  of  the  alley.  The  southwest  comer  of  the 
west  box  car,  from  the  wall  of  the  Pavidson  Building,  was 
twenty  feet  and  six  inches  away.  From  the  north  side  of 
the  west  car  to  the  wall  of  the  Davidson  Building  was  eleven 
feet,  ten  inches.  It  was  sixteen  feet  from  the  south  line  of 
these  buildings  to  the  center  of  the  track  on  which  the  cars 
were  standing.  The  track  is  four  feet  eight  and  one-half 
inches  wide. 

The  track  on  which  these  cars  were  standing  is  practic- 
ally parallel  with  the  track  upon  which  the  train  was  being 
operated  at  the  time  of  the  injury.  The  evidence  shows  it 
was  7.2  feet  between  the  tracks. 

It  appears  that  on  the  day  of  the  accident,  one  Samuels 
was  in  charge  of  plaintiff's  wagon  and  horses,  and  had  just 
loaded  his  wagon  from  the  door  east  of  the  Harvester  Build- 
ing farthest  north  on  the  alley,  and  was  proceeding  south 
through  the  alley  towards  defendant's  tracks,  and  in  attempt- 
ing to  cross  the  track,  came  in  collision  with  a  train  being 
backed  towards  the  west,  and  in  this  collision,  the  horses  were 
badly  injured,  the  wagon  wrecked,  and  Samuels  killed. 

The  acts  of  negligence  upon  which  plaintiff  predicated 
his  right  to  recovery  are: 

1st.  That  the  defendant,  in  backing  its  train  towards  the 
west  and  across  this  alley,  did  not  keep  a  proper  lookout,  and 
gave  no  warning  of  the  approach. 

2d.  That  the  brakeman  in  charge  of  the  car  at  the  time 
of  the  accident  negligently  placed  himself  near  the  southeast 
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comer  of  the  ear  wbere  it  was  impoadble  for  him  to  observe 
the  approach  of  plaintiff. 

3d.  The  defendant  negligently  failed  to  have  any<me 
stationed  upon  the  car,  or  in  its  vicinity,  to  observe  the  ap- 
proach of  teams  from  the  north,  through  the  alley,  to  give 
warning  of  the  approach  of  defendant's  trains. 

4th.  The  car  that  struck  the  plaintiff's  team  was  being 
switched  at  the  time,  at  an  unnecessarily  high  rate  of  speed. 

5th.  That  the  defendant  was  negligent  in  the  failure  of 
its  employees  to  observe  certain  rules  which  it  had  itself 
promulgated  for  the  observance  of  its  employees. 

6th.  That  the  defendant  was  negligent  in  placing  the 
cars  on  the  north  side  of  Vine  Street  so  as  to  obscure  the 
approach  of  cars  on  its  tracks. 

It  appears  that  the  court,  on  motion  of  the  defendant 
during  the  progress  of  the  trial,  struck  out  the  fifth  ground 
of  negligence  alleged,  and  withdrew  it  from  the  consideration 
of  the  jury.  The  court,  in  submitting  the  case  to  the  jury, 
submitted  only  the  1st,  2d,  3d  and  4th  grounds  of  negligence 
above  stated^ 

The  answer  of  the  defendant  was  a  general  denial.  Cause 
was  tried  to  a  jury  and  verdict  returned  for  the  defendant, 
and  judgment  being  entered  upon  this  verdict,  plaintiff 
appeals. 

It  appears  that  upon  the  trial  of  the 

1.    RAILX0A08  : 

negiiKenco:         case  the  plaintiff  offered  in  evidence  defend' 

rules  govern-  -^ 

rSoylS-  ad-       ^^^'^  ^<^^  ^^  mlea  and  regulations,  and  ex- 
misBibiiity.         elusion  of  this  is  the  first  error  assigned. 
These  rules  were  promulgated  by  the  company,  and  are  as 
follows : 

102.  When  cars  are  pushed  by  an  engine  (except  when 
shifting  and  making  up  trains  in  yards),  a  fiagman  must  take 
a  conspicuous  position  on  the  front  of  the  leading  car. 

102a.  Trains  or  cars  must  not  be  pushed  over  streets, 
highway  crossings,  or  street  or  electric  railway  or  steam  rail- 
way crossings  at  grade,  unless  a  trainman  is  on  the  leading 
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car,  or  on  the  track  or  ground  ahead,  to  see  that  the  crossing 
is  clear;  and  trains  or  cars  shall  be  pushed  over  such  crossings 
only  on  his  signal. 

Passenger  cars  in  service  or  occupied  must  not  be  switched 
unless  coupled  to  the  engine  and  with  air  brakes  in  use. 

110.  Approaching  or  passing  through  stations  or  yards, 
or  over  railroad  crossings,  drawbridges,  or  track  covered  by 
slow  orders,  or  on  long  descending  grades  and  at  other  places 
where  safety  requires  extra  precaution,  brakeman  must  be 
on  top  of  freight  trains  in  position  to  observe  and  assist  in 
stopping  the  train  should  air  brake  failure  or  other  emer- 
gency require.  Enginemen  and  firemen  must  keep  watch  for 
signals  from  trainmen  while  passing  over  slow  track  and  on 
freight  trains,  obtain  a  ** Proceed"  signal  from  the  rear  when 
the  train  has  passed  over  and  also  after  all  switches  or  a 
station  have  been  passed;  this  signal  to  be  acknowledged  by 
the  whistle  signal. 

These  rules  were  offered  as  tending  to  show  negligence 
on  the  part  of  the  defendant's  employees  in  the  transaction  in 
controveri^  and  as  admissions  or  declarations  of  the  de- 
fendant. 

This  assignment  is  disposed  of  by  the  former  holdings 
of  this  court.  See  Hart  v.  Cedar  B.  B.  Co.,  109  Iowa  631, 
and  cases  therein  cited ;  Blumenthal  v.  Electric  Co,,  129  Iowa 
at  page  324 ;  and  Carter  v.  Sioux  City  Service  Co.,  160  Iowa 
78.  These  holdings  rest  on  the  proposition  that  the  law  regu- 
lates the  duty  of  the  railroad  company  to  the  public.  The 
standard  of  care  required  is  fixed  by  the  law.  The  railroad 
company  can  promulgate  no  rules  for  the  conduct  of  its 
servants,  whether  they  require  more  or  less  than  the  law 
requires,  and  bind  the  public  by  such  rules.  All  negligence 
rests  upon  a  supposed  duty  that  the  party  charged  owes  to 
the  public  in  cases  of  this  kind,  and  that  is  a  legal  duty, 
or  a  duty  imposed  upon  it  by  law.  The  standard  of  care  is 
fixed  by  the  law.  The  liability  rests  upon  the  violation  of 
the  legal  duty  it  owes  to  the  public.    If  the  law  should  require 
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but  one  lock  upon  a  door,  and  the  one  on  whom  the  duty  of 
placing  the  lock  rests  should  instruct  his  servant  to  place  two 
locks,  and  the  servant  should  only  place  one  lock,  the  master 
has  violated  no  duty  that  the  law  imposed  upon  him  by  failure 
of  his  servant  to  put  more  than  one  lock  upon  the  door. 

It  is  next  alleged  that  the  court  erred  in  refusing  certain 
instructions  asked  by  the  plaintiff.  The  rule  is, — ^the  court 
is  not  bound  to  submit  every  instruction  requested,  even 

though  the  instruction  asked  be  unobjection- 

2     Trial  *  In- 

structi'ops:  re-    able  in  every  essential  particular;  but  if  the 

fusal  of  cor-  **  *^  ' 

tSn  •*  du^"*^of     instruction  asked  involves  a  question  which 
court.  ought  to  be  submitted  to  the  jury,  the  court 

is  bound  to  give  an  instruction  embodying  the  thought  of  the 
instruction  asked,  and  we  think  the  better  practice  is  for  the 
court  to  formulate  the  instructions  itself,  rather  than  submit 
the  instructions  as  prepared  by  the  party  who  requests. 

Plaintiff  asked  the  court  to  submit  five  instructions.  From 
an  examination  of  these  five  instructions  and  the  instruc- 
tions actually  given  by  the  court,  it  is  apparent  that  every 
proposition  involved  in  these  instructions  was  fairly  and  fully 
submitted  to  the  jury  in  the  instructions  given  by  the  court 
on  its  own  motion. 

In  construing  the  charge  of  a  court  to  a  jury,  the  whole 
charge  must  be  considered  together.  Isolated  sentences  from 
one  paragraph  of  an  instruction  cannot  be  taken  as  error 
when  the  instruction,  considered  as  a  whole,  fairly  and  fully 
presents  the  law  of  the  case. 

It  is  complained  by  the  plaintiff  that  the  court  refused 
a  requested  instruction  to  tell  the  jury  that  the  plaintiff's 
driver,    in    approaching   and    driving    upon    the    crossing, 

had  a  right,  unless  notified  to  the  contrary, 

8.  Railroads: 

negngence:        to  anticipate  reasonable  care  on  the  part  of 

right  of  one  *^  *^ 

*2  P'?i"PP°^     defendant's  employees,  a  fact  which  is  to  be 

care  by  x-     ^^        7 

another.  considered  in  determining  whether  the  team- 

ster exercises  care  in  approaching  and  going  upon  the 
crossing. 
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The  court  did  say  to  the  jury  that  plaintiff's  employee, 
in  the  absence  of  notice  or  knowledge  to  the  contrary,  had  a 
right  to  SBBome  that  the  defendant  would  exercise  ordinary 
care,  and  the  defendant,  in  the  absence  of  notice  or  knowl- 
edge to  the  contrary,  had  a  right  to  assume  that  the  plaintiff's 
employee  would  exercise  ordinary  care.  Neither  will  be 
presumed  to  have  had  notice  or  knowledge  of  the  negligence, 
if  any,  of  the  other  in  the  absence  of  proof  of  such  facts  as 
show  raeh  notice  or  knowledge. 

In  Cummmgs  v.  C.  R.  L  dk  P.  By.  Co.,  114  Iowa  85,  it 
is  said:  ^' While  negligence  on  the  part  of  the  defendant  will 
not  excuse  the  plaintiff  from  exercising  care  on  his  part,  he 
had  a  right  to  assume  that  the  defendant  would  not  be  negli- 
gent on  its  part." 

In  Case  v.  C.  O.  W.  Ry.  Co.,  147  Iowa  747,  751,  the 
court  in  discussing  this  proposition  said:  ''But  one  about 
to  cross  a  railway  track  has  the  right  to  assume  the  trains 
will  not  be  run  at  an  unlawful  rate  of  speed ;  that  the  usual 
and  customary  warnings  will  be  given ;  and  that  the  railway 
company  will  comply  with  its  duty  in  approaching  street 
crossings." 

The  converse  of  this  proposition  is  true:  that  the  rail- 
way company  has  a  right,  when  approaching  a  public  cross- 
ing, to  assume  that  the  traveler  upon  the  highway  will  exer- 
cise reasonable  care  for  his  own  safety,  and  this  is  the  propo- 
sition as  stated  by. the  court,  and  the  instructions,  we  think, 
cover  the  matter  complained  of. 

It  is  further  complained  by  the  plaintiff  that  the  question 
as  to  whether  the  defendant  was  negligent  in  failing  to  have 
someone  stationed  in  the  vicinity  of  the  approaching  train, 

to  give  warning  of  its  approach,  was  one  that 
negligence  per  should  have  been  submitted  to  the  jury,  in 

8e:  absence  of  .  *     ^7 

flagman.  view  of  the  Conditions  that  there  existed, 

and  argues  that  the  court  nowhere  in  its  instructions  pre- 
sented this  feature  of  the  case  to  the  jury,  although  re- 
quested by  the  plaintiff  in  the  first  instructions  asked.    The 

Vol.  170  lA.— 25 
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court,  however,  said  in  its  instructions  to  the  jury  that  the 
plaintijS  claims  that  the  defendant  was  negligent  in  ''failing 
to  have  anyone  stationed  upon  the  said  car,  or  in  the  vicinity 
thereof  to  observe  tJie  approach  of  teams  from  the  north,  and 
in  giving  no  warning  of  their  approach.  In  considering  this 
charge  of  negligence,  you  will  take  into  consideration  the 
business  in  which  the  defendant  was  engaged;  the  location 
where  the  accident  is  alleged  to  have  occurred,  and  the  sur- 
roundings thereabout ;  the  manner  in  which  defendant  moved 
its  cars  upon  the  track  at  that  time  and  place;  whether  the 
engine  bell  was  ringing,  or  other  alarm  given,  to  indicate 
the  approach  of  the  train ;  the  speed  at  which  the  train  was 
being  operated ;  whether  the  defendant  had  a  lookout  on  top 
of  the  car,  or  in  such  a  position  on  the  car  that  the  plaintiff's 
employee  could  be  warned  of  the  approach  of  the  cars  and 
engine,  and  in  determining  this  question  you  should  take  into 
consideration  all  the  facts  and  circumstances  disclosed  by  the 
evidence  as  tending  to  show  whether  the  defendant  was  or 
was  not  negligent  in  these  particulars  as  charged. ' '  The  court 
defined  negligence  in  its  instructions  (and  the  instructions 
must  be  read  all  together),  ''Negligence  consists  in  doing 
something,  or  in  omitting  to  do  something  which  a  person  of 
ordinary  prudence  or  care  would  not  have  done,  or  would 
not  have  omitted  to  do,  under  like  or  similar  circumstances.'* 

The  court  in  this  same  instruction,  covering  this  same 
X>oint,  said  in  substance:  It  was  the  duty  of  the  defendant 
in  the  operation  of  the  cars  to  exercise  ordinary  care.  A 
failure  on  its  part  to  exercise  such  care,  in  respect  to  the 
matters  charged  by  the  plaintiff  in  its  petition,  would  con- 
stitute negligence,  and  you  should  consider  the  definitions 
of  ordinary  care  and  negligence  as  given  in  these  instructions. 

The  court  defined  ordinary  care  as  follows:  "By  ordi- 
nary care  is  meant  that  degree  of  care  which  an  ordinary 
and  prudent  person  would  exercise  under  the  circumstances. 
Ordinary  care  consists  in  doing  everything  which  a  person 
of  reasonable  and  ordinary  care  would  do,  or  in  omitting  to 
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do  everything  which  a  person  of  like  care  and  prudence 
would  omit  to  do  under  like  circumstances." 

We  think  the  thought  suggested  by  the  requested  instruc- 
tion was  fully  covered  by  the  instructions  of  the  court,  when 
considered  as  a  whole. 

The  law  does  not  enjoin  upon  a  railroad  company,  at  all 
times  and  all  places  where  a  public  highway  crosses  its  tracks, 
to  maintain  a  flagman  or  to  place  one  there  to  watch  and 
observe  whether  persons  upon  the  public  highway  are  about 
to  cross  the  tracks.  As  said  in  Annaker  v,  C.  JS.  /.  &  P.  By. 
Qo.,  81  Iowa  267,  271,  3d  paragraph  of  opinion,  **It  is  not 
negligence  per  se  for  a  railway  company  to  omit  to  keep  a 
flagman  at  every  street  or  highway  crossing,  at  any  given 
hour  of  the  day  or  night.  Whether  such  omission  is  negli- 
gence depends  upon  the  circumstances,  such  as  the  frequency 
with  which  trains  are  passing,  the  amount  of  travel,  the  op- 
portunities,  or  want  of  opportunities,  for  travelers  observing 
the  approach  of  trains,  and  the  like.  It  is  clearly  a  question 
of  fact  as  to  whether  the  defendant  was  negligent  in  not 
having  a  flagman  at  this  crossing  at  the  time  of  this  accident, 
and  that  question  was  properly  submitted  to  the  jury." 

There  is  no  evidence  in  this  case  of  the  amount  of  travel 
out  of  this  alley  over  defendant's  tracks.  The  necessity  for 
a  flagman  at  any  particular  crossing  is  not  determined  by 
the  application  of  legal  principles,  but  depends  upon  the 
necessity  growing  out  of  the  conditions,  and  this  is  a  question 
for  the  jury.  See  Tiemey  v,  C,  &  N,  W.  Ry.  Co.,  84  Iowa  641. 

The  absence  or  presence  of  a  flagman  at  a  public  cross- 
ing is  a  proper  question  to  be  considered  in  determining 
whether  or  not  the  party  charged  with  negligence  acted  as  a 

» 

reasonably  prudent  and  cautious  person  would  act  under  like 
circumstances,  and  is  to  be  considered  by  the  jury  with  all 
the  other  evidence,  facts,  and  circumstances  disclosed,  in 
determining  whether  ordinary  care  was  or  was  not  exercised. 
It  is  next  contended  by  the  plaintiff  that  in  the  instruc- 
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lion  asked  by  it,  the  court  was  requested  to  say  to  the  jury 

thai  the  reasonable  vigilance  required,  on  the 

^'  ntin^^l        part  of  those  operating  trains,   must  bear 

tfoDa&'^^^ff'^'       some   reasonable   proportion   to   the   known 

ciency^o"    "     peculiar  dangerous  character  of  the  partic- 

ular  crossing  which  they  are  approaching. 

The  court  in  its  instructions  to  the  jury  said:  "It  was 
the  duty  of  the  defendant  not  to  be  negligent,  and  that  negli- 
gence consisted  in  the  doing  of  something  which  an  ordinarily 
prudent  person  would  not  do,  or  the  omission  to  do  something 
which  an  ordinarily  prudent  person  would  not  omit  to  do 
under  like  circumstances,  and  in  respect  to  the  same  matter. 

''In  determining  whether  or  not  the  defendant  was  neg- 
ligent in  respect  to  the  matters  charged,  you  will  consider  the 
nature  and  character  of  the  business  in  which  it  was  engaged; 
the  location  where  the  accident  is  alleged  to  have  occurred, 
and  the  surroundings  thereabouts;  the  manner  in  which  the 
defendant's  cars  were  moving  at  the  time  and  place  in  ques- 
tion; the  facts  and  circumstances  relating  thereto;  whether 
the  bell  was  ringing  or  other  alarm  given  to  indicate  the 
approach  of  the  train;  the  speed  at  which  the  train  was 
being  operated;  whether  the  defendant  company  failed  to 
keep  a  lookout  on  the  top  of  the  car,  in  such  a  position  on  the 
car,  that  struck  the  plaintiff,  that  plaintiff's  employee  could 
be  warned  of  the  approach ;  what  the  employees  in  charge  of 
the  train  were  doing,  or  what,  in  the  exercise  of  ordinary 
care,  they  should  have  been  doing;  what  they  knew,  or,  in 
the  exercise  of  ordinary  care,  should  have  known  at  the  time 
and  place,  or  where,  in  the  exercise  of  ordinary  care  they 
should  have  been,  and  these,  with  all  the  other  facts  and  cir- 
cumstances disclosed  by  the  evidence  tending  to  show  that 
the  defendant  was,  or  was  not,  negligent,  as  charged  by  the 
plaintiff  in  its  petition." 

It  was  the  duty  of  the  defendant  in  backing  its  train 
down  the  street  and  past  this  alley,  under  the  circumstances 
shown  in  this  case,  to  use  reasonable  care  to  keep  a  lookout 
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on  the  car;  to  observe  whether  teams  might  be  driving  oat  of 
the  alley  from  the  north,  and  to  give  dne  warning  of  their 
approach,  and  a  failure  to  do  so  would  be  negligence,  and  the 
court  properly  said  to  the  jury,  it  vras  for  them  to  say  whether, 
under  all  the  facts  and  circumstances  and  conditions  existing 
there,  the  defendant  company  exercised  that  degree  of  care 
which  an  ordinary  careful  and  prudent  person  would  exercise 
under  like  circumstances,  whether  it  omitted  to  do  that  which 
an  ordinary  prudent  person  would  not  omit  to  do,  or  whether 
it  did  anything  that  an  ordinary  prudent  person  would  not 
do  in  view  of  the  conditions  shown  to  exist  at  the  time. 

We  think  this  fully  covers  the  thought  of  the  requested 
instruction,  to  wit,  that  the  vigilance  on  the  part  of  the  train 
crew  must  bear  a  reasonable  proportion  to  the  known  dangers. 

As  has  been  frequently  said,  words  are  intended  to  con- 
vey ideas.  Scarcely  any  two  persons  will  phrase  the  same 
thought  in  the  same  way,  but  if  the  thought  is  conveyed  by 
the  language  used,  if  the  language  used  properly  conveys 
the  thought  desired  to  be  expressed,  it  is  sufficient,  though 
perhaps  another  might  phrase  it  differently,  and  perhaps 
more  clearly.  We  cannot  reverse  cases  on  account  of  the 
phrasing  of  the  law,  if  the  expression  used,  when  fairly  inter- 
preted, conveys  to  the  jury  a  knowledge  of  the  rule  by  which 
they  are  to  be  guided.  Jurors  are  supposed  to  have  ordinary 
intelligence,  and  ordinary  experience  in  the  affairs  of  life, 
and  a  reasonable  knowledge  of  the  English  lang^iage  and  its 
use  and  the  meaning  of  words  that  are  in  ordinary  use,  to 
which  no  technical  signification  has  been  given,  and  they  are 
supposed  to  understand  what  is  meant  by  '' ordinary  and 
reasonable  care"  when  applied  to  the  conduct  of  reasonable 
thinking  human  beings.  When  the  court  tells  the  jury  that 
where  one  owes  a  duty  not  to  injure  another,  he  must  use  that 
care  and  caution,  in  view  of  all  the  facts  and  circumstances 
attending  his  act,  which  a  reasonably  prudent  and  cai!tious 
person  would  use  under  like  circumstances,  it  must  be  assumed 
that  the  jury  understood.    It  is  not  necessary,  nor  is  it  proper, 
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in  Bddr^anng  a  jniy  ttrrjoA  the  instram^ntalitj  of 
tiooi,  that  the  eomt  go  iiito  and  denize  what  speei&c  acts  are 
r^foirtd  of  a  penon  in  any  pardeular  case,  to  eonstitute 
ordinary  and  rea»>nakle  eare.  Nor  is  it  proper  for  the  eourt 
to  say  to  the  jnry  what  spt^i^c  acts  of  omission  cr  eommfawaon 
eonstitate  the  eare  which  a  reasona^tlv  pnidt-nt  person  woold 
exercuie  under  any  given  aet  of  eirenm^taDces.  The  eonrt  in 
iU  instmctiona  to  the  jofy,  we  think,  plaepd  bef(»«  them,  not 
in  the  words  in  which  it  was  asked  by  the  eoonsel  for  plaintiff^ 
but  in  its  own  words,  the  thought  that  in  judging  of  the  care 
used  by  either  party  to  this  unfortunate  transaction,  the  eare 
used,  to  be  reasonable,  should  be  in  proportion  to  the  danger 
to  be  anticipated. 

While  a  party  is  required,  under  the  law,  to  exercise 
reasonable  care  and  cantion  for  the  safety  of  another,  the 
eare  and  caution  used,  to  be  reasonable,  must  be  such  as  a 
reasonable  and  prudent  and  cautious  man  would  exercise 
under  like  circumstances,  and  in  relation  to  the  same  matter. 
What  would  be  reasonable  care  and  caution  under  cme  set 
of  circumstances  might  be  gross  negligence  under  a  different 
set  of  circumstances.  The  question  is  ultimately  for  the  jury 
whether,  under  all  the  facts  and  circumstances  disclosed,  the 
party  charged  with  negligence  did  or  did  not  exercise  that 
care  and  caution  which  a  reasonably  prudent  and  cautious 
man  should  exercise  under  conditions  attending  and  surround- 
ing his  act.  We  think  this  question  has  been  fairly  discussed 
in  Oray  v.  Ry.  Co.,  160  Iowa  1. 

The  last  question  contended  for  by  counsel  for  the  plain- 
tiff as  a  ground  for  reversal  is  that  the  court  refused  to  give 
an  instruction  asked  by  the  plaintiff,  in  which  the  plaintiff 

claims  to  have  correctly  expressed  the  law  as 
®-  JPntl'^Uypwit-       *^  ^^®  presumption  that  exists,  in  the  absence 
continlurory       of  ^^  cycwitncss,  on  the  question  of  the  con- 
pri^K^lmiltlim  of    tflbutory   negligence   of  the   plaintiff.     The 
*^"'^*''  instruction  asked  by  the  plaintiff  is  as  fol- 

lows:   **Upon  the  (luestion  of  the  contributory  negligence  of 
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the  plaintiff's  teamster,  Samuels,  you  are  instructed  that  in 
the  absence  of  direct  evidence  as  to  whether  he  exercised 
proper  care  in  approaching  and  going  upon  said  crossing, 
the  law  presumes  that  he  exercised  such  care  and  caution  as 
men  of  ordinary  prudence,  judgment  and  discretion  exercised 
under  like  circumstances,  and  in  relation  to  such  matters, 
unless  the  facts  and  circumstances  shown  upon  the  trial  nega- 
tive such  presumptions;  and  you  will  indulge  in  such  pre- 
sumption in  his  favor  unless  the  facts  and  circumstances 
shown  on  the  trial  negative  such  presumptions.'' 

The  instruction  given  by  the  court  on  its  own  motion 
reads:  ''In  this  connection  and  as  bearing  upon  the  question 
of  the  contributory  negligence,  if  any,  of  the  plaintiff's 
employees,  you  are  instructed  that  where  there  are  no  eye- 
witnesses as  to  the  manner  in  which  plaintiff's  employee,  now 
deceased,  was  conducting  himself  at  the  time  of  the  coUisum 
and  at  which  time  said  damages  are  alleged  to  have  been 
caused,  the  law  presumes  that  he  was  exercising  such  care 
and  caution  as  men  of  ordinary  prudence,  judgment,  and  dis- 
cretion exercise,  under  like  circumstances,  and  in  relation  to 
the  same  matters,  unless  the  facts  and  circumstances  shown 
upon  the  trial  negative  such  presumption;  and  you  should 
indulge  in  such  presumption  in  his  favor,  unless  the  facts  and 
circumstances  developed  on  the  trial  negative  such  presump- 
tion." 

The  plaintiff  has  italicized  the  portion  of  the  instruction 
asked  which  he  claims  expresses  the  law,  and  has  italicized 
the  portion  in  the  construction  given  by  the  court,  on  its  own 
motion,  which  he  claims  incorrectly  expresses  the  law. 

The  instruction,  as  asked  by  the  plaintiff,  does  not  ex- 
press the  law  as  we  understand  it.  The  instruction  asked 
says  that  in  the  absence  of  direct  evidence  as  to  whether  he 
exercised  proper  care,  the  law  presumes,  etc.  The  law  is 
that,  where  the  party  is  shown  to  be  dead,  and  there  is  no 
eyewitness  to  the  manner  in  which  he  conducted  himself  at 
the  time  of  the  injury,  a  presumption  arises  that  he  was 
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exereisng  that  care  and  cautioD  that  a  man  of  ordinary 
prudence,  jndgment,  and  discretion  exercises^  nnder  like  cir- 
comstanees,  and  in  relation  to  the  same  matter,  unless  the 
facts  and  circumstances  shown  upon  the  trial  negative  such 
presumpticm.  The  instruction  asked  did  not  ^naperly  pre- 
sent the  law. 

The  true  rule  is  that,  in  the  aheenoe  of  an  eyewitneaB, 
in  the  absence  of  any  obtainable  direct  evidence  as  to  what 
deceased  did  or  failed  to  do  by  way  of  precauti<m  at  and 
immediately  before  the  injury,  the  presumption  that  he, 
prompted  by  a  natural  instinct,  was  in  the  exercise  of  care 
for  his  own  safety,  obtains  and  this  presumption  is  <me  of 
fact,  and  whether  it  is  overcome  by  circumstances  shown  in 
evidence  is  for  the  jury  to  determine.  But  there  is  no  pre- 
sumptiim  of  law  under  these  circumstances  that  one  is  exer- 
cising reasonable  care  for  his  own  safety  at  any  particular 
time.  It  is  simply  an  inference  from  the  observed  fact  that 
men  usually  and  ordinarily  do  exercise  care  for  their  own 
safety. 

The  rule  in  this  state  has  been  and  is  that  the  burden 
of  proof  in  cases  of  this  kind  rests  upon  the  plaintiff  to  show 
that  he  did  not,  by  his  own  negligence,  contribute  in  any 
way  to  the  injuries  of  which  he  complains,  or  to  the  condi- 
tions out  of  which  the  injury  arose.  The  presumption  is  of 
fact.  It  is  an  inference  of  fact  rather,  drawn  from  the 
known  and  recognized  fact  that  the  instinct  of  self-preser- 
vation implanted  in  man,  and,  in  fact,  in  all  animal  life, 
prompts  them  to  avoid  injury.  As  has  been  frequently  said, 
''Self-preservation  is  the  first  law  of  nature."  But  expe- 
rience shows  that  men  do  negligently  and  carelessly  expose 
themselves  to  hazards  and  dangers.  Therefore,  this  presump- 
tion that  they  did  not  is  a  rebuttable  presumption.  See 
Oolinvatix  v.  By.  Co.,  125  Iowa  652 ;  Scmderson  v.  C,  M.  dk 
St.  P.  Ry.,  167  Iowa  90.  This  presumption  does  not  obtain 
where  there  is  direct  evidence  in  the  case  as  to  how  the  de- 
ceased was  conducting  himself  at  the  time  of  the  injury.    The 
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jury  is  permitted  to  indulge  in  sach  inference  of  fact  where 
there  is  no  eyewitness  to  the  transaction  involving  the  conduct 
of  the  complaining  party. 

It  would  be  improper  for  the  court  to  say  to  the  jury 
that  if  there  is  no  direct  evidence  in  the  case  as  to  how  the 
party  was  conducting  himself,  they  should  indulge  in  the 
presumption  that  he  was  exercising  reasonable  care.  Such 
a  rule,  if  allowed,  would  be  applicable  in  every  case  where 
the  pluly  having  the  burden  of  proof,  on  the  question  of 
contributory  negligence,  failed  to  introduce  any  direct  tes- 
timony as  to  how  the  party  injured  was  conducting  himself 
at  the  time  of  the  injury.  Of  course,  if  there  is  direct  evi- 
dence as  to  how  he  was  conducting  himself,  the  presumption 
does  not  obtain,  but  the  converse  is  not  true  that,  if  there 
is  no  direct  evidence  as  to  how  he  was  conducting  himself, 
the  presumption  does  obtain.  The  burden  being  on  the  com- 
plaining party  to  prove  freedom  from  contributory  negli- 
gence, the  absence  of  direct  evidence  as  to  how  he  was  con- 
ducting himself  does  not  raise  the  presumption  in  his  favor, 
unless  it  appears  that  there  was  no  eyewitness  to  the  trans- 
action,  and,  therefore,  no  obtainable  direct  evidence  as  to 
how  he  was  conducting  himself. 

We  think  there  was  no  error  in  refusing  to  give  the 
instruction  asked. 

We  come  now  to  consider  the  instruction  given.  Does 
it  correctly  express  the  law  t  Does  it  give  the  jury  fully  the 
true  rule  by  which  it  must  be  gn^ided  in  determining  the 
question  of  contributory  negligence  on  the  part  of  the  de- 
ceased! 

The  burden  of  proof  was  on  the  plaintiff  to  show  that  the 
deceased  was  free  from  any  negligence  contributing  to  the 
injuries,  and  the  conditions  out  of  which  the  injuries  arose. 
This  the  court  emphasized  in  the  instructions  given  to  the 
jury.  The  court  said  to  the  jury  that,  in  determining 
whether  or  not  the  plaintiff  was  guilty  of  contributory  neg- 
ligence, they  should  consider  whether  or  not  he  looked  and 
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listened  for  any  approaching  train  before  attempting  to  cross 
the  track ;  whether  or  not,  if  he  had  looked  and  listened,  he 
could  have  seen  the  oncoming  engine  and  cars  approaching 
from  the  east.  They  should  consider  the  distance  that  the 
approaching  train  could  be  seen  from  the  point  where  plain- 
tiff was,  at  or  about  the  time  of  its  approach;  whether  the 
plaintiff's  employee  saw  it  or,  in  the  exercise  of  ordinary 
care,  should  have  seen  the  engine  approaching  from  the  east 
at  the  time;  what  the  plaintiff  knew  of  and  concerning  the 
movement  of  the  engine  before  attempting  to  go  upon  the 
track.  The  court  said  to  the  jury  that  a  view  of  a  railway 
track  conveys  notice  of  danger,  and  that,  as  he  approached 
it,  it  was  his  duty  to  use  his  senses  of  sight  and  hearing  to 
guard  himself  from  harm,  and  if  the  use  of  his  senses  of  sight  . 
and  hearing  was  interfered  with  by  obstructions  or  noise, 
reasonable  care  called  for  proportionately  increased  vigilance 
on  his  part  before  going  upon  the  track,  and  further  said  to 
the  jury  that  no  reliance  on  the  exercise  of  care  by  persons 
in  control  of  the  train  in  respect  to  keeping  a  lookout  along 
the  track,  or  on  top  of  the  moving  train,  would  excuse  any 
lack  of  exercise  of  care  on  the  part  of  the  driver  in  looking 
and  listening  to  ascertain  if  a  train  was  approaching  from 
the  east,  and  that,  if  there  were  obstructions  to  his  view  as 
he  approached  the  train,  the  duty  of  watchfulness  for  his 
own  safety  was  proportionately  increased.  These  instruc- 
tions to  the  jury  emphasized  the  error  in  the  instruction 
touching  the  conduct  of  the  deceased  of  which  complaint  is 
made. 

It  may  be,  and  often  is,  true  that  at  the  time  of  the 
collision,  at  the  time  the  damages  were  caused,  the  party  is 
using  all  his  powers,  exercising  the  highest  degree  of  effort 
and  care  to  extricate  himself  from  the  predicament  in  which 
he  finds  himself,  and  tlie  evidence  might  disclose  that,  at  the 
time  of  the  collision,  and  at  the  time  the  damages  were  caused, 
he  was  exennsing  the  highest  degree  of  care  and  effort  to 
avoid  the  collision  and  the  damages  incident  to  the  collision; 
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but  it  might  also  appear — and  this  would  defeat  recovery — 
that  in  approaching  the  point  of  coUiision,  and  in  what  pre- 
ceded and  led  up  to,  and  brought  about  the  condition  in 
which  he  found  himself,  at  the  time  of  the  collision,  he  failed 
to  exercise  that  care  and  caution  which  a  reasonably  prudent 
man  would  exercise  for  his  own  safety.  He  might  have  been 
grossly  negligent  in  approaching  the  point  of  collision,  and 
in  placing  himself  in  the  situation  from  which  no  amount  of 
vigilance  then  could  extricate  him.  The  burden  of  proof 
being  on  him  to  show  freedom  from  negligence  contributing 
to  his  injuries,  it  was  necessary  that  it  should  appear,  not 
only  that  he  was  not  guilty  of  negligence  at  the  time  of  the 
collision,  but  that  he  was  not  negligent  in  bringing  about 
the  conditions  which  made  the  collision  possible.  The  court 
said  to  the  jury  that,  where  there  are  no  eyewitnesses  as  to 
the  manner  in  which  the  plaintiff's  employee  was  conducting 
himself  at  the  time  of  the  collision,  and  at  which  time  said 
damages  are  alleged  to  have  been  caused,  the  law  presumes 
that  he  was  exercising  such  care  and  caution  as  men  of  ordi- 
nary prudence,  judgment,  and  discretion  exercise  under  like 
circumstances,  and  in  relation  to  the  same  matter. 

There  is  direct  evidence,  evidence  of  eyewitnesses,  as  to 
how  the  deceased  was  conducting  himself  at  the  time  and 
immediately  before  the  collision,  but  the  jury  could  have  well 
found  that,  at  the  time,  no  effort  on  his  part  could  have 
extricated  him  from  the  then  situation;  that  at  that  time 
the  collision  was  inevitable,  could  not  be  avoided.  The  pre- 
sumption that  he  was  free  from  negligence  is  confined  by  the 
instruction  to  the  absence  of  eyewitnesses  at  the  time  of  the 
collision.  There  being  eyewitnesses  at  the  time  of  the  colli- 
sion, then,  under  this  instruction,  there  was  no  presumption 
in  his  favor,  although  dead,  that  he  was  free  from  negligence 
contributing  to  his  injury.  There  was  no  eyewitness  of  the 
manner  in  which  he  approached  the  point  of  collision,  no 
eyewitness  as  to  whether  he  looked  and  listened  for  the 
approaching  train.    There  being  no  direct  evidence  as  to  his 
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conduct  leading  up  to  the  collision,  and,  under  this  instruc- 
tion, no  presumption  that  he  was  exercising  care  in  approach- 
ing the  point  of  collision,  the  jury  might  have  reasoned  as 
follows :  At  the  time  of  the  collision,  there  is  no  presumption 
that  he  was  exercising  due  care  for  his  safety,  because  there 
were  eyewitnesses  to  his  conduct  at  that  time.  The  evidence 
offered  and  submitted  on  this  point,  we  think,  sustains  the 
proposition  that  he  was  exercising  all  the  care  that  he  could 
exercise  at  that  time.  But  there  is  no  evidence  offered  by 
the  plaintiff  as  to  the  conduct  of  the  deceased  prior  to  and 
leading  up  to  the  point  of  collision.  There  is  no  presump- 
tion that  he  was  free  from  negligence,  under  this  instruc- 
tion, in  approaching  the  point  of  collision.  There  being  no 
presumption  that  in  approaching  he  was  free  from  negli- 
gence, and  no  evidence  that  he  was  free  from  negligence  in 
approaching,  and  the  burden  being  on  him  to  show  this,  we 
cannot  find,  as  a  matter  of  fact,  that  in  approaching  the 
point  of  collision,  in  putting  himself  in  a  position  that  made 
the  collision  possible  and  inevitable,  he  was  exercising  rea- 
sonable care  for  his  own  safety,  and  this  defeats  his  right  to 
recover. 

It  is  further  true  that,  even  in  the  absence  of  eyewit- 
nesses, the  facts  and  circumstances  disclosed  may  absolutely 
negative  and  destroy  any  presumption  of  care  on  his  part; 
that  is  to  say,  if  it  should  appear  from  the  facts  and  cir- 
cumstances disclosed  that,  if  the  plaintiff  had  exercised  that 
care  for  his  own  safety  which  the  law  requires,  he  could  and 
would  have  discovered  the  approaching  train  in  time  to  have 
avoided  the  injury  by  the  exercise  of  proper  care. 

In  considering  instructions  for  the  purpose  of  deter- 
mining whether  or  not  they  correctly  and  fully  express  the 
law  and  give  the  jury  a  true  rule  to  guide  them  in  deter- 
mining the  issues,  we  must  consider  all  the  instructions,  and 
when  considered  from  that  viewpoint,  if  the  instruction  com- 
plained of  does  not  state  the  correct  rule  for  their  guidance, 
or  leaves  it  open  for  speculation  and  argument  as  to  what 
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the  true  role  is,  it  is  bad ;  or,  where  it  is  apparent  that  rea- 
sonable minds  might  differ  in  the  reading  of  the  instruc- 
tion as  to  what  the  rule  attempted  to  be  expressed  is,  or 
where  it  is  susceptible  of  one  construction  consistent  with 
the  law  and  another  construction  which  does  not  express 
the  law,  it  is  bad,  for  we  cannot  say  which  construction  the 
jury  placed  upon  it.  We  cannot  say  which  line  of  reasoning 
suggested  by  the  instruction  the  jury  followed  in  determin- 
ing the  questions  at  issue.  Such  an  instruction  is  essentially 
dangerous  as  a  guide  to  the  jury,  and,  therefore,  not  to 
be  approved. 

We  think  the  court  erred  in  this  instruction  touching  the 
presumption,  in  limiting  the  presumption  to  the  time  of  the 
collision.     For  this  error,  the  case  must  be — Reversed. 

DEEHEBy  C.  J.,  Ladd  and  Salinger^  JJ.,  concur. 


State  op  Iowa,  Appellant,  v.  Frank  Hess^,  Appellee. 

BASTARDS:     Bastardy  Proceedings— < 'Not  Guilty"— Taxation  of 

1  Ck>8t8.  There  must  be  statutory  authority  for  the  taxation  of 
costs.  Therefore,  one  who  signs  and  verifies  a  complaint  in  bas- 
tardy entitled  "State  of  Iowa  vs ,"  as  required  by  Sec. 

5629  of  the  Code,  the  county  attorney  prosecuting  as  commanded 
by  Sec.  5633  of  the  Code,  and  the  prosecution  failing,  is  not  liable 
for  cost.  Such  a  person  is  not  a  party  to  such  proceeding  within 
the  cost  statute,  Sec.  3853  of  the  Code,  providing  that  the  success- 
ful party  shall  recover  costs  against  the  losing  party. 

WITNESSES:     Falsus  in  Uno,  FaUma  in  Omnibus— Conflict  of  EtI- 

2  deuce — Singling  Out  Witness.  The  sole  fact  that  the  testimony 
of  witnesses  is  in  conflict  affords  no  basis  for  arbitrarily  singling 
out  the  testimony  of  one  particular  witness  to  the  conflict  and 
applying  thereto  the  rule  of  evidence:  **Falsu8  in  uno,  faXsus  in 
<yinnihu8, ' ' 

TRIAL:     Iiistmctions  Fundamentally  Erroneous — ^Necessity  for  Be- 

3  quest.  The  error  of  the  court  in  giving  an  instruction  funda- 
mentally wrong  is  not  waived  by  the  failure  of  the  party  injured 
thereby  to  ask  a  correct  one. 
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BA8TABD8:    Instractioiis — JnYwdlng  Province  of  Jury.    It  is  fnndft- 

4  mental  that  ijiBtruetions  mufit  not  invade  the  clear  province  of  tha 
jury  to  pass  on  disputed  questions  of  fact.  Instructions  reviewed 
in  bastardy  proceeding  and  held  to  practically  withdraw  from  the 
jury  the  question  of  defendant's  guilt,  and  therefore  erroneooB 
under  the  state  of  the  record. 

TBIAL:    Evidence— Natural  Incidents  of  Case— AdmisslblUty.    Mat- 

5  ters  which  are  the  natural  incidents  of  a  case  are  properly  re- 
ceived. 

PBINCIPLE  APPLIED:  Bastardy  proceeding.  Defendant, 
without  objection,  testified  that  he  was  married.  He  was  then 
permitted  to  testify  when  he  was  married  and  that  his  former 
wife  died  twelve  years  ago.  Held,  being  mere  incidents  of  the 
ease,  plaintiff  could  not  justly  complain. 

Appeal  from  Howard  District  Court. — ^Hon.  A.  N.  Hobson, 

Judge. 

Tuesday,  January  19,  1915. 

Rehearing  Denied  Saturday,  May  15,  1915. 

Appeal  from  a  judgment  on  a  verdict  of  not  guilty  in 
a  bastardy  proceeding,  and  from  a  judgment  against  com- 
plainant for  costa; — Reversed. 

Oeorge  Cosson,  Attorney  General,  John  Fletcher,  As- 
sistant Attorney  General,  Joseph  Oriffin,  County  Attorney, 
and  Reed  c&  Pergler,  for  appellant. 

John  McCook  and  Frank  Sayre,  for  appellee. 

Salinger,  J. — Proceeding  in  bastardy.  The  complaint 
is  entitled  State  of  Iowa  vs.  Frank  Hess,  and  signed  and  veri- 
fied by  one  Canfield,  the  mother  of  the  girl,  for  the  mainte- 
nance of  whose  child  said  proceeding  was  instituted  Verdict, 
not  guilty.  It  is  one  complaint  that  the  costs  of  trial  were 
taxed  to  said  Canfield. 

I.  The  mother  of  the  bastard  will  be  referred  to  as  the 
girl.    Appellee  relies  on  McAndrew  v.  Madison  County,  67 
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Iowa  54,  to  sustain  this  taxation.    In  that  case  complaint  was 

filed  without  authority  from  the  district  at- 
bastardy  pro-  tomey ;  he  first  learned  of  it'  after  it  was 
totiS"S"'  filed,  and  he  asked  at  the  time  of  trial  "to 
^^*^  be  relieved  from  assisting  in  the  trial,  which 

was  acceded  to  by  counsel  for  complainant,  who  tried  and 
managed  the  case  upon  the  part  of  the  plaintiff."  The  case 
at  bar  has  been  and  is  being  prosecuted  by  the  proper  officers 
of  the  state.  While,  abstractly,  this  difference  might  not  be 
controlling,  it  does  require  consideration  here.  The  right 
to  recover  costs  rests  on  express  grant,  and  whenever  a  prior 
judicial  construction  is  invoked  to  enlarge  such  right,  the 
judiciary  is  strongly  inclined  to  confine  the  prior  judicial 
allowance  to  the  record  facts  of  the  case  in  which  the  allow- 
ance-was made.  This  difference,  then,  does  have  material 
bearing  here.  McAndrew's  case  may  well  have  been  con- 
trolled by  the  thought  that  the  county  should  not  be  liable 
for  costs  where,  by  the  consent  of  all  concerned,  the  public 
authorities  retired,  and  the  case  was  completely  surrendered 
to  private  management. 

If  we  assume  that  this  difference  will  not  warrant  us 
in  excluding  McAndrew's  case  from  our  consideration,  we 
yet  may  not  give  it  an  effect  beyond  what  it  decides.  Stripped 
to  its  essentials,  it  declines  to  let  a  sheriff  who  served  sub- 
poenas in  a  bastardy  suit  which  failed,  recover  costs  of  the 
county,  upon  the  express  ground  that  **It  is  very  plain  that 
the  county  is  not  liable  for  costs  under  Sec.  3790  (512)  of 
the  Code,  for  the  simple  reason  that  the  proceeding  is  not  a 
'criminal  case.'  "    It  is  not  liable  as  a  party  in  interest. 

It  decides  that  the  county  is  not  liable,  not  who  is.  A 
hundred  judicial  decisions  confined  to  .declaring  that  par- 
ticular parties  are  not  liable  for  particular  costs  would  not 
determine  that  other  parties  are.  So  far  as  Mc Andrew^ s  c<ise 
is  concerned,  then,  the  question  whether  the  taxation  at  bar 
can  be  sustained  is  left  open. 
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''At  the  oommon  law  costs  were  not  recoverable  eo 
nomine.  Costs  can,  therefore,  be  imposed  and  recovered  only 
in  cases  where  there  is  statutory  authority  therefor.  While 
the  power  to  impose  costs  must  ultimately  be  found  in  some 

statute,  the  legislature  may,  nevertheless,  grant  the  power  in 

■ 

general  terms  to  the  courts  which,  in  turn,  may  make  rules 
or  orders  under  which  costs  may.be  taxed  and  imposed;  but 
the  courts  cannot  make  such  rules  or  orders  and  impose  costs 
thereunder  unless  the  power  to  do  so  is  expressly  given  them 
by  statute."    11  Cyc.  24. 

The  McAndrew  case  attempts  no  broadening  of  this  rule, 
and  itself  declares  that  ''no  official  fees  can  be  allowed  except 
such  as  are  expressly  authorized  by  law.'' 

The  only  statute  warrant  for  the  allowance  of  costs  is 
Code  Sec.  3853,  that '  *  costs  shall  be  recovered  by  the  success- 
ful against  the  losing  party." 

It  follows  that  this  taxation  cannot  be  sustained  unless 
we  may  find  that  Canfield  was  **the  losing  party."  This 
question,  too,  we  must  resolve  without  aid  from  McAndrew'9 
cctse.  It  decides  nothing  on  this  head  except  that  the  county 
is  not  such  party,  makes  no  attempt  to  say  who  is,  and  it 
rules  that  ''no  person  can  be  compelled  to  pay  costs  in  civil 
cases  except  parties  to  actions." 

Meeting,  then,  the  question  whether  Canfield  is  a  party 
within  the  meaning  of  the  cost  statute,  we  find  our  Code  to 
require  that  "The  proceedings  shall  -be  entitled  in  the  name 
of  the  state  against  the  accused,  as  defendant,"  (Code  5629) 
and  that  (Code  5633)  the  county  attorney  is  required  to 
prosecute  the  matter  in  behalf  of  the  complainant. 

To  hold  that  in  a  cause  required  to  be  entitled  in  the 
name  of  the  state,  which  its  officers  are  required  to  prose- 
cute and  manage,  and  which  they  do  prosecute  and  manage, 
one  who  has  signed  and  verified  the  complaint  upon  which 
they  act  thereby  becomes  a  party  to  the  bastardy  suit  within 
the  meaning  of  the  costs  statute,  would  in  our  opinion  do 
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violence  to  the  letter  and  spirit  of  the  statute.  We  reach 
this  conclusion  the  more  readily  because  the  law  deals  strictly 
with  the  recovery  of  costs. 

It  is  quite  possible  that  if  Mc Andrew's  case  is  to  rule, 
the  present  decision  will  leave  the  costs  of  a  bastardy  suit 
which  fails  unprovided  for.  But  that  is  a  matter  for  the 
legislature.  We  are  not  at  liberty  to  impose  costs  upon  par- 
ticular persons  merely  because,  else,  services  rendered  would 
not  be  paid  for.  No  recovery  against  a  county  is  involved, 
wherefore  we  have  no  occasion  to  pass  on  whether  the  rule 
of  the  McAndrew's  case  is  sound.  Nor  have  we  to  decide 
whether  costs,  such  as  are  involved  in  the  present  case,  may 
be  recovered  at  all.  What  we  do  decide  is  that  the  taxation 
involved  is  erroneous,  even  if  such  costs  may  not  be  recovered 
from  the  counties,  and  even  though  no  provision  may  have 
been  made  for  obtaining  such  costs,  and  that  neither  this  situ- 
ation or  anything  else  is  warrant  for  taxing  these  to  Canfield. 

II.  In  instruction  eight,  the  jury  is  per- 
^'  TiOBuTin^ufio,  i^itted  to  disregard  the  testimony  of  the  girl 
62f?**coSfli?t"^  if  it  believes  from  the  evidence  that  she 
rfn|iVn|"5ut  **  knowingly,  intentionally  or  wilfully  testi- 
fied falsely  that  defendant  was  present  at  the 
time  she  testifies  she  had  sexual  intercourse  with  him"  and 
so  believes  ''that  at  such  time  he  was  not  in  Cresco." 

The  additional  statement  that  it  is  the  sole  judge  ''of 
whether  her  testimony  has  in  this  manner  been  destroyed, 
and  will  give  it  such,  if  any,  consideration  you  believe  it 
entitled  to,"  merely  makes  plain  that  while  the  jury  has  the 
power  to  destroy  this  testimony  if  it  believes  as  aforesaid,  it 
is  not  compelled  to  exercise  that  power. 

We  have  to  decide  whether  the  contention  that  this  con- 
stitutes an  improper  discrimination  against  her  testimony  is 
sound. 

We  may  concede  that  a  record  could  furnish  a  founda- 
tion for  the  charge  herein  complained  of,  and  appellee  urges 

that  State  v.  Smith,  61  Iowa  538,  justifies  its  giving  here. 
Vol.  1701a.— 26 
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In  that  case  we  said :  ''We  also  think  that  the  jury  should  have 
been  instructed  that  if  they  belieyed  the  defendant  had  estab- 
lished he  was  not  at  home,  or  in  the  house,  the  night  the 
alleged  intercourse  took  place,  and  they  believed  the  child 
was  then  begotten,  they  must  find  for  the  defendant,  and, 
further,  that  his  absence,  if  found  to  be  true,  was  sufficient 
to  warrant  them  in  disregarding  the  whole  of  the  evidence 
of  the  prosecutrix." 

On  the  surface,  this  instruction  authorizes  disregarding 
all  the  testimony  of  prosecutrix  if  the  jury  believed  the 
defendant  had  proven  that  he  was  not  present  at  the  time 
the  child  was  begotten.  But  an  examination  of  the  case  dis- 
closes that  while  the  instruction  is  sound  upon  the  whole 
record,  it  reaches  the  correct  result  on  wrong  lines.  That 
record  shows  not  alone  that  there  was  a  naked  conflict  as 
to  an  alibi,  but  that  the  prosecutrix  gave  an  account  of  the 
circumstances  attendant  upon  the  alleged  acts  of  intercourse 
which  is  so  utterly  violative  of  reason  and  contrary  to  com- 
mon knowledge  as  to  afford  a  complete  justification  for  sub- 
mitting whether  any  of  her  testimony  was  worthy  of  cre- 
dence. Instead  of  using  the  whole  record  as  the  basis  for  an 
instruction  which  that  record  justified,  the  instruction  sets 
out  but  part  of  that  record,  and  so  bases  itself  on  what  does 
not  warrant  the  instruction  when  it  might  have  embodied  a 
sufficient  premise  for  the  charge. 

If  Smith's  case  exhibited  nothing  but  a  difference  as  to 
where  defendant  was  at  a  given  time,  that  instruction  might 
rule  us  now.  But  as  seen,  the  Smith  case  so  differed  from 
this  case  in  facts  as  that  we  have  the  question  open,  whether 
the  mere  fact  that  a  witness  differs  from  another  warrants  his 
being  singled  out  by  an  instruction  like  the  one  at  bar.  For 
the  case  we  are  considering  has  nothing  which  warrants 
instruction  eight,  unless  the  fact  that  witnesses  conflict  is 
sufficient  warrant. 

The  girl  testifies  that  defendant  had  connection  with  her 
in  Iowa,  first  within  two  or  three  days  after  August  15th 
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and  next  within  a  week  or  two  thereafter.  Boughly,  this 
asserts  intercourse  here  about  August  18th  and  about  Sep- 
tember 1st.  Others  put  defendant  into  Minnesota  from 
August  8th  on,  until  his  arrival  in  Creseo  on  August  26th. 
Later,  we  shall  consider  whether  this  creates  a  conflict  at  all. 
See  Wendt's  case,  161  Iowa  122.  But  if  we  assume  it  does 
make  one,  does  a  record  which  at  most  exhibits  such  conflict 
warrant  so  singling  out  one  side  to  the  conflict?  It  seems 
to  us  an  impossibility  in  logic  to  justify  the  disparagement  of 
just  one  of  two  disputants  because  the  one  disparaged  dis- 
putes the  other.  If  such  conflict  authorizes  the  destroying  of 
the  testimony  of  the  one,  why  does  not  fairness  require  a 
charge  that  it  may  have  like  eiTect  upon  the  testimony  of  the 
other  f  If  there  was  anything  in  the  record  to  justify  this 
instruction,  it  is  equally  justified  as  to  those  who  disputed 
the  girl.  She  was  no  more  contradicted  than  contradicting. 
If  her  testifying  that  defendant  was  in  Iowa  may  operate  to 
impeach  her  because  others  say  he  wad  in  Minnesota,  then  it 
was  an  arbitrary  discrimination  not  to  say  that  their  testify- 
ing he  was  in  Minnesota,  though  she  said  he  was  in  Iowa, 
might  operate  to  destroy  the  testimony  of  those  who  contra- 
dicted, her.  We  find  nothing  to  indicate  that  either  witness 
swore  to  an  untruth  wilfully  or  intentionally,  and  are  unwill- 
ing to  hold  that  a  clash  in  testimony  is  of  itself  sufficient  for 
submitting  such  an  instruction  as  was  here  given.  But  if 
such  clash  does  suffice,  it  required  the  instruction  to  deal  alike 
with  all  parties  to  such  conflict.  Nor  should  it  be  said  that 
this  singling  her  out  was  not  arbitrary  because  the  verdict 
shows  she  was  not  believed.  It  does  not  follow  more  was 
found  than  that  she  was  honestly  mistaken.  And  to  claim 
more  for  it  takes  advantage  of  the  very  wrong  done  by  the 
instruction.  Where  the  trial  judge  declares  there  is  occasion 
to  inquire  whether  one  witness  has  committed  perjury  as  to 
where  defendant  was  at  a  given  time  and  that  such  inquiry 
permits  the  jury  to  disregard  her  testimony,  and  he  is  silent 
as  to  those  who  gave  opposing  testimony  on  the  point,  it 
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tends,  at  least,  to  greatly  increase  the  chance  of  its  being 
determined  that  the  one  singled  out  has  wilfully  sworn  falsely. 
This  one-sided  charge  had,  as  it  seems  to  us,  a  tendency  to 
eliminate  a  finding  that  the  girl  had  merely  fallen  into  error 
on  dates,  and  it  tended  to  prevent  a  finding  that  defendant 
was  guilty  although  it  appeared  that  intercourse  was  not  had 
at  the  precise  time  fixed  by  her,  if  she  fixed  any  precise  time. 
And  we  are  constrained  to  say  that  this  was  not  cured  by 
saying  confusedly  in  another  instruction  (seven),  that  (1) 
the  material  question  is  whether  defendant  is  the  father  of 
the  child  ''as  charged";  (2)  that  the  precise  day  on  which 
the  child  was  begotten  is  not  material,  and  (3)  that  it  is  not 
material  what  is  the  precise  day  of  its  begetting,  providing 
it  is  believed  from  a  preponderance  that  the  intercourse  was 
had  **at  a  time  within  which  pregnancy  actually  occurred, 
and  that  defendant  is  the  father  of  the  child."  We  feel 
that  this  language  which,  in  part  at  least,  is  difficult  to  under- 
stand, did  not  offset  nor  affect  greatly  the  clear-cut  statement, 
that  if  the  girl  wilfully  swore  falsely  that  **  defendant  was 
present  at  the  time  she  testifies  she  had  intercourse  with  him 
and  you  believe  from  the  evidence  that  at  such  time  he  was 
not  at  Cresco,"  it  would  justify  **  disregarding  her  testi- 
mony." 

And  the  rule  estopping  complaint  where  no  charge  is 
requested  has  no  application.  That  applies  only  where  the 
charge  is  correct,  but  might  well  be  amplified,  clarified  or 

more  closely  limited  in  application.    If  this 

3.  Trial:  In-  .  ^.        ,  .      ^i    .     .     , 

structions  instruction  be  erroneous  at  all,  it  is  because 

fundamentally 

erroneous :  nc-    it  has  no  foundation  in  the  record  upon  which 

ceastty  for  '^ 

request  to  rest ;  and  an  appellant  may  take  advantage 

of  an  erroneous  instruction,  though  he  did  not  offer  one  which 
if  given  would  have  corrected  the  error. 

III.  An  analysis  of  instructions  seven 

4.  Bastards:  ,      .   ,       .  .*  ,i 

instruc-tions :       and  eight  18  uecessary  if  the  two  are  to  be 

invadinff  prov- 

ince  of  Jury.      construed  together.  We  think  they  should  be 
so  construed,  if  that  be  possible.    Such  analysis  is  not  alto- 


! 
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gether  easy,  but  we  think  the  following  is  a  reasonably  exact 
statement  of  these  two  instructions. 

1.  The  material  question  is  whether  defendant  is  the 
father  of  the  child  ''as  charged." 

2.  While  the  precise  day  on  which  the  child  was  begot 
is  not  material,  this  (its  being  immaterial)  is  so  ''providing" 
it  is  believed  from  a  preponderance  that  intercourse  was  had 
"at  a  time  within  which  pregnancy  actually  occurred  and 
that  defendant  is  the  father  of  the  child." 

3.  Find  the  defendant  not  guilty  if  the  evidence  shows 
he  was  not  at  Cresco  "at  the  time  Catherine  Canfield  alleges 
she  had  sexual  intercourse  with  the  man  by  whom  and  at  the 
time  she  became  pregnant." 

4.  If  the  evidence  satisfies  that  she  wilfully  swore  falsely 
that  defendant  "was  present  at  the  time  she  testifies  she  had 
sexual  intercourse  with  him  and  you  believe  from  the  evi- 
dence that  at  said  time  he  was  not  in  Cresco,"  her  testimony 
may  be  disregarded  in  toio. 

This  resolves  into  the  following  ultimate  propositions: 

1.  Prosecutrix  has  alleged  a  time  at  which  she  became 
pregnant. 

2.  If  defendant  was  not  present  at  the  time  so  fixed,  the 
verdict  must  be  in  his  favor. 

This  necessitates  inquiry  (1)  when,  if  at  all,  did  the  girl 
fix  the  time  of  her  conception,  (2)  what  is  there  to  show  that 
defendant  was  away  from  her  at  the  time  she  fixes,  if  she 
does  fix  such  time,  and  (3)  does  it  follow,  as  matter  of  law, 
that  if  she  fixed  such  time  and  defendant  was  away  at  that 
time,  defendant  must  be  acquitted? 

Under  the  testimony  of  and  for  the  girl  the  jury  could 
find  that  the  first  act  was  ' '  during  the  latter  part  of  August, 
1912";  that  it  was  two  or  three  days  after  August  15th,  and 
"not  more  than  two  or  three  days"  after;  that  it  was  "five 
or  six  days  after  the  15th  of  August";  that  the  next  succeed- 
ing act  was  about  a  week  or  two  following  two  or  three  days 
after  August  15th ;  that  it  followed  in  a  week  or  two  there- 
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after;  that  it  was  within  a  week  thereafter;  tiiat  illicit  acts 
continued  to  the  extent  of  five,  ftix  or  seven  times,  and  up  to 
Christmas  in  1912,  and  that  the  woman  never  had  sach  com- 
merce with  any  man  other  than  defendant. 

On  the  other  hand,  the  jury  might  find  that  the  defend- 
ant was  constantly  in  Minnesota  from  August  8th  up  to  about 
August  26,  1912,  at  which  later  time  he  returned  to  Cresco, 
and  that  he  never  had  illicit  relations  with  the  wcmian.  It 
is  the  testimony  that  the  girl  had  her  menses,  she  thinks, 
either  the  first  or  second  week  in  August,  1912,  and  that  the 
first  time  she  missed  her  period  was  in  September  following. 

It  is  plain  that  so  far  as  fixing  the  times  of  intercourse 
goes,  these  could  have  occurred  about  August  18th,  about 
September  1st,  and  consisted  of  from  five  to  seven  acts  between 
September  1st  and  Christmas  following.  It  is  equally  plain 
that  pregnancy  occurred  sometime  between  the  first  and  second 
weeks  in  August  and  sometime  in  September,  and  though  it 
be  found  that  defendant  was  away  from  August  8th  and  did 
not  reach  Cresco  until  August  26,  1912,  it  was,  of  course, 
possible  for  him  to  impregnate  the  girl  on  that  day,  or  on 
September  1st,  or  in  any  of  the  other  alleged  acts  occurring 
at  some  time  between  September  1st  and  Christmas.  The 
child  was  bom  on  May  20,  1913.  It  is  testified  that  the  usual 
term  of  gestation  is  280  days  from  the  last  period.  It  is 
testified,  and  is  common  knowledge,  that  this  varies,  at  least 
a  few  days.  It  appears  that  the  girl  was  at  work  and  that 
this  often  shortens  the  period  of  gestation.  As  said,  even  if 
the  alibi  was  believed,  the  jury  could  find  that  intercourse 
was  possible  on  August  26,  1912,  between  which  and  May  20, 
1913,  when  the  child  was  bom,  are  267  days.  Notwithstand- 
ing that  280  days  is  the  average  or  usual  time,  it  is  no  impos- 
sibility that  this  gestation  used  13  days  less. 

In  the  last  analysis,  the  effect  of  the  instructions  is,  that 
if  a  woman  says  her  catamenia  last  appeared  in  the  first  or 
second  week  of  August,  that  she  had  intercourse  about  August 
18th,  and  about  September  1st,  that  she  missed  her  period 
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first  in  September,  and  that  a  child  was  bom  in  267  days 
after  August  26th,  defendant  must  prevail  if  he  shows  he 
did  not  have  access  to  her  between  Angnst  8th  and  Augnist 
26th.  It  amounts  to  holding,  (1)  that  if  the  girl  says  there 
was  intercourse  about  August  18th,  and  defendant  shows  he 
was  away  until  August  26th,  then  defendant  prevails,  as 
matter  of  law;  (2)  if  she  fixes  the  act  at  about  September 
1st,  defendant  goes  free  by  showing  that  though  he  was  pres- 
ent then,  he  was  absent  up  to  four  days  earlier  than  Septem- 
ber 1st;  (3)  and  that  a  child  bom  on  May  20th  cannot  be 
the  result  of  intercourse  had  between  August  26th  and  Sep- 
tember 1st  preceding.  We  cannot  assent  to  these.  We  think 
it  was  for  the  jury  whether  there  was  intercourse,  when,  and 
whether  the  child  was  the  result  of  it,  and  that  this  is  so, 
though  the  girl  may  have  fixed  the  times  of  intercourse 
erroneously.  It  was  not  essential  that  they  should  have  oc- 
curred at  some  particular  time.  (See  Wendt^s  case,  supra.) 
The  instructions  so  say,  yet,  as  a  whole,  they  rule  the  contrary. 
In  State  v.  Beli,  49  Iowa,  at  441,  442,  the  prosecutrix 
testified  quite  positively  that  the  crime  of  defendant  was 
consummated  on  the  7th  day  of  July,  the  time  charged  in 
the  indictment,  at  the  house  of  a  person  named  by  her.  The 
defendant  introduced  evidence  tending  to  prove  that  he  was 
not  at  the  house  named  within  three  or  four  days  of  the  time 
fixed  by  the  prosecutrix.  The  instructions  given  to  the  jury 
were  to  the  effect  that  if  they  found  the  crime  had  been 
committed  on  another  day,  yet  within  the  time  prescribed 
by  the  statute  limiting  indictments  in  such  cases,  it  would 
be  sufficient  to  authorize  conviction.  This  instruction,  and 
others,  which  left  to  the  jury  the  determination  of  the  time 
of  the  offense,  are  made  the  grounds  of  objection.    We  said : 

''The  error  of  counsel,  in  presenting  these  points,  is  this: 
They  hold  the  jury  bound  to  accept  the  testimony  of  the 
defendant's  witnesses  as  conclusive  as  to  defendant's  absence 
at  the  time  named,  and  that,  if  he  was  absent,  the  testimony 
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bt  the  prosecutrix  must  be  disregarded,  and  cannot  be  cor- 
roborated because  of  her  error  or  mistake  as  to  the  day  upon 
which  the  crime  was  consummated.  But  the  jury  were  cor- 
rectly required  to  reconcile  this  conflict  of  evidence,  which 
may  have  been  done  by  disregarding  the  testimony  of  defend- 
ant's  witnesses,  or  by  accepting  it  and  finding  that  the  prose- 
cutrix had  been  innocently  mistaken  as  to  the  precise  day  of 
the  commission  of  the  crime." 

In  State  v.  White,  99  Iowa  46,  a  verdict  finding  against 
an  alibi,  established  in  part,  at  least,  by  reputable  witnesses, 
is  sustained  because,  among  other  reasons,  these  reputable 
witnesses  '*may  have  been  mistaken." 

IV.  Defendant  testified  without  objection  that  he  was 
married.  Being  then  asked  when  he  had  been  married,  he 
answered,  over  objection  that  it  was  incompetent  and  imma- 
terial, that  it  was  on  May  14,  1913,  which  is 
^'  dMice':*  natural  &  day  Subsequent  to  the  alleged  act,  and  over 
cnse  :^°admi8si-    the  Same  objection  he  testified  that  his  former 

wife  died  twelve  years  ago.  This  admission 
of  testimony  is  objected  to  now  on  the  ground  that  it  was  of 
a  character  to  arouse  the  sympathy  of  the  jury.  Without 
the  asking  of  these  questions,  it  had  appeared  that  defendant 
had  visited  his  daughter,  and  therefore,  presumptively,  that 
he  was  a  married  man.  The  questions  on  this  subject  were 
natural  incidents  of  the  case,  and  in  view  of  the  whole  record 
we  find  that  there  was  no  error  in  admitting  the  answers. 

For  the  matters  stated  in  divisions  I,  II  and  III  of  this 
opinion,  the  judgment  of  the  district  court  must  be  and  is 
reversed,  and  the  cause  remanded  for  a  new  trial. — Reversed. 

Deemer,  C.  J.,  Ladd  and  Gaynob,  JJ.,  concur. 
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O.  E.  TowNSKND  et  aL,  PlaintiflFa^  Appellants,  v.  E.  E. 
Garjktt  et  aL,  Def endants.  Appellees. 

BCHOOIM  AMD  SCHOOL  BIBIBICTS:     OonMUdatloii— Kotice  of 

1  Elactton— Hnflifltimcy.  See.  2746,  Code  1897,  does  not  require  the 
posting  of  five  eleetion  notices  in  eaeh  of  several  independent 
sehool  districts  which  it  is  proposed  to  consolidate. 

SGHOOLS  AHD  SCHOOL  DIBTBIOn:    Attschlna  Tenltory  to  Ad- 

2  Joiidiig  IMsbdct.  Sec.  2791,  Code  1897,  authorizing  territory  to 
be  attached  to  a  school  district  under  certain  conditions,  is  man- 
datory, in  that  any  attempted  annexation  of  territory,  without 
the  order  of  the  county  superintendent,  is  nugatory. 

Appeal  from  Davis  District  Court. — Hon.  C.  W.  Vermilion, 

Judge. 

Saturday,  May  15,  1915. 

Suit  in  equity  brought  by  the  plaintiffs  to  test  the  legal- 
ity of  the  proceedings  of  the  organization  of  the  Consolidated 
Independent  District  of  Troy  named  as  defendant.  The  indi- 
vidual plaintiffs  are  alleged  to  be  residents  and  taxpayers  in 
the  territory  included  in  such  district.  They  join  as  defend- 
ants the  purported  officials  of  such  consolidated  district. 
There  was  a  decree  dismissing  the  petition.  Plaintiffs  appeal. 
— Affirmed. 

• 

Jaques  &  Jaques,  for  appellants. 

Payne  &  Ooodson,  for  appellees. 

Evans,  J. — The  Consolidated  Independent  School  Dis- 
trict of  Troy  was  so  organized  as  to  include  the  territory  of 
four  independent  districts  previously  existing.  These  were 
known  respectively  as  the  Independent  Districts  of  Troy, 
Walnut  Qrove,  Stringtown,  and  Antioch.    The  proceedings 
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had  purported  to  be  in  pursuance  of  Code  Sec.  2794-a.  The 
plaintiflEs  challenge  the  legality  of  the  proceedings  and  there- 
fore  the  legality  of  the  organization  of  the  consolidated  dis- 
trict on  two  grounds: 

(1)  That  the  notice  of  election  for  the  proposed  con- 
solidation was  insufficient  and  illegal  in  that  there  was  a 
failure  to  post  five  notices  in  each  of  the  existing  districts; 
and 

(2)  That  only  a  part  of  the  territory  of  the  Independent 
District  of  Antioch  was  included  and  that  the  part  of  such 
district  of  Antioch  which  was  excluded  consisted  of  354  acres 
and  no  more;  and  that  therefore  the  Independent  District 
of  Antioch  was  reduced  in  its  territory  to  less  than  4  sections, 
in  violation  of  the  provisions  of  such  statute. 

I.  Turning  to  the  first  ground  of  challenge,  we  have  had 
occasion  to  consider  the  question  in  the  recent  case  of  Scho- 
field  V.  Independent  School  Dist,,  169  Iowa  634.    The  opinion 

in  that  case  was  handed  down  since  the  taking 

^'  scHooL^Dis^**     of  the  appeal  herein.    Appellants  frankly  con- 

Sudation^""      ^^^^  ^^^  ^uch  holding  is  conclusive  against 

tionTsoffl***^    them  on  the  first  ground  of  their  challenge, 

*"^^*  unless  we  should  become  convinced  that  such 

case  ought  to  be  overruled.    The  reasons  for  our  conclusion 

appear  in  the  opinion  in  that  case  and  we  adhere  to  it  without 

.hesitation.    We  have  no  need  to  repeat  the  discussion. 

II.  The  second  point  urged  by  appellants  is  that  the 
territory  of  the  former  District  of  Antioch  was  included  in 
the  consolidated  district  only  in  part,  and  that  the  excluded 

part  was  less  than  4  sections,  as  already  in- 

2-  ^^j,^^     dicated.     On  the  other  hand,  the  appellees 

SfcSnic*  terri-      Contend  that  all  the  former  District  of  Anti- 

joinsng  di8-        och  was  and  is  included  in  the  consolidated 

district.  The  real  dispute  between  the  par- 
ties at  this  point  arises  over  the  question,  What  was  the  true 
south  boundary  line  of  such  former  district  of  Antioch  f  The 
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contention  of  the  appellees  is  that  snch  independent  district 
was  located  in  Union  Township  and  that  its  south  boundary 
line  was  the  south  line  of  Union  Township;  and  this  is  the 
line  adopted  as  the  south  boundary  line  of  the  consolidated 
district.     . 

The  appellants  concede  that  the  principal  part  of  the 
territory  of  the  Independent  District  of  Antioch  was  in  Union 
Township  and  upon  its  south  line.  They  contend,  however, 
that  it  extended  across  such  line  into  Prairie  Township  on 
the  south  and  included  354  acres  in  Sections  4  and  5  of 
Prairie  Township.  The  dispute  at  this  point  is  one  of  fact. 
The  records  introduced  are  in  great  confusion  and  are  incon- 
sistent and  contradictory  in  their  various  parts.  The  trial 
court  found  as  a  fact  that  the  District  of  Antioch  did  not 
embrace  land  in  Prairie  Township.  The  result  of  this  finding 
of  fact  was  to  hold  that  the  entire  district  was  included  in 
the  consolidated  district. 

In  a  written  opinion  filed  by  the  trial  court,  the  follow- 
ing discussion  of  the  evidence  appears: 

**The  first  page  of  the  record  book  of  Antioch  District 
bears  a  statement  as  follows: 

'*  'Sections  and  parts  of  Sections  embracing  the  boundary 
of  the  Independent  School  District  of  Antioch  No.  10,  Union 
Township,  Davis  County,  Iowa.'  This  is  followed  by  a  de- 
scription by  government  subdivisions,  of  land  in  Union  Town- 
ship, and  certain  lands  in  Sections  four  and  five  in  Prairie 
Township.  On  pages  eight  and  nine  of  this  record  book  is 
found  the  following: 

*'  'The  electors  of  the  Independent  District  of  Walnut 
Grove,  Union  Township,  Davis  County,  Iowa,  met  according 
to  previous  notice  given  to  vote  on  question  of  division  of 

district .    The  votes  all  being  cast  in  favor  of 

separate  organization  at  said  meeting,  the  following  de- 
scribed land  was  set  oflf  for  the  purpose  of  forming  an  inde- 
pendent district.'     Then  follows  a  description  of  lands  in 
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Union  Township  including  all  now  conceded  to  have  been  in 
Antioch  district,  and  then  this:  'The  following  described 
land  in  Prairie  Township  was  attached  to  the  foregoing  for 
school  purposes.  The  northeast  quarter  of  Section  five,  and 
the  Northeast  quarter  of  the  Northwest  quarter  of  Section  5, 
the  Northwest  quarter  of  Section  4,  14  acres  oflE  the  West 
side  of  Southwest  quarter  of  the  Northeast  quarter  of  Sec- 
tion 4.' 

''It  is  to  be  noted  the  description  found  here  and  that 
on  the  first  page  of  the  book  do  not  agree,  either  in  respect 
to  the  land  in  Union,  or  that  in  Prairie  Township.  The  entry 
is  not  dated,  but  following  it,  is  one  dated  March  8th,  1880, 
which  shows  the  organization  of  the  new  district,  and  the 
selection  of  the  name  Antioch. 

**A  plat  book  in  the  o£Sce  of  the  County  Auditor  con- 
taining plats  of  school  districts  shows  in  pencil,  on  the  plats 
of  both  Union  and  Prairie  Townships,  the  plats  themselves 
being  in  ink,  the  lands  described  in  the  above  record  as  in 
Antioch  district.  One  witness  testified  that  the  lands  in  dis- 
pute in  Prairie  Township  belonged  to  Antioch  school  district. 

"On  the  other  hand,  there  is  testimony  from  those  long 
familiar  with  both  districts  to  the  effect  that  they  never 
heard  of  any  land  in  Prairie  Township  being  in  Antioch 
School  District,  and  that  the  land  in  dispute  had  been  re- 
garded, and  treated  as  a  part  of  Pulaski  district  in  Prairie 
Township.  One  hundred  and  sixty  acres  of  the  land  in  Sec- 
tion five,  having  been  taxed  in  Pulaski  district  prior  to  1880, 
was  taxed  in  Union  Township  from  1880  to  1882,  in  Pulaski 
district  in  1883  and  1884,  in  Union  Township  from  1885  to 
1888,  in  Pulaski  in  1889  and  1890,  in  Union  from  1891  to 
1894,  and  ever  since  in  Pulaski  district;  and  forty  acres  was 
taxed  in  Pulaski  prior  to  1884,  in  Union  from  1885  to  1888, 
and  ever  since  in  Pulaski.  The  remainder  of  the  land  in  con- 
troversy was  taxed  in  Pulaski  prior  to  1880,  and  from  then 
to  1888  in  Union,  and  ever  since  in  Pulaski.  From  this 
record  one  thing,  at  least,  seems  clear;  that  prior  to  1880, 
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the  land  in  Prairie  Township,  now  claimed  to  be  a  part  of 
Antioeh  district,  was  not  a  part  of  that  district,  or  of  any 
district  out  of  which  it  was  formed.  It  does  not  appear  to 
have  been  a  part  of  Walnut  Grove  district,  which  was  divided 
by  the  setting  off  of  territory  to  form  the  Antioeh  district, 
for  it  is  not  included  in  the  territory  so  set  off,  but  is  said 
by  the  record  to  be  attached  to  it  for  school  purposes.  From 
the  payment  of  taxes  in  Pulaski  district  prior  to  that  time 
the  conclusion  is  warranted  that  it  had  been  a  part  of  that 
district.    District  of  Ottumwa  v.  Taylor,  100  Iowa  617. 

**The  only  way  by  which  territory  could  be  attached  to 
an  adjoining  school  corporation  at  the  time  of  the  organiza- 
tion of  Antioeh  district  was  the  same  as  that  now  provided 
for  by  Sec.  2791  of  the  Code. 

**The  County  Superintendent,  when,  in  his  opinion,  any 
of  the  inhabitants  of  a  school  corporation  could  not,  by  rea- 
son of  natural  obstacles,  attend  school  in  their  own  district 
with  reasonable  facility  could,  by  written  order  in  duplicate, 
attach  the  territory  so  affected  to  an  adjoining  school  corpo- 
ration, the  board  of  the  same  consenting  thereto. 

**The  only  power  possessed  by  the  board  of  directors  of 
Antioeh  district,  or  of  Walnut  Grove  district  at  the  time  it 
was  divided,  in  respect  to  adding  territory  from  Pulaski  dis- 
trict was  to  consent  to  an  order  made  by  the  County  Super- 
intendent to  that  effect. 

**What  no  doubt  would  have  been  effectual  as  such  con- 
sent is  shown,  but  nothing  more. 

**The  action  of  the  County  Superintendent  was  essential. 
No  presumption  that  he  had  acted  should  be  indulged  in — 
if  it  could  be  in  any  event — in  view  of  the  fact  that  during 
the  greater  part  of  the  time  since,  and  continuously  for  the 
past  twenty  years  the  territory  has  been  treated  as  in  Pulaski, 
and  not  in  Antioeh  district.  There  is  no  doubt  that  some 
attempt  was  made  to  attach  this  land  to  Antioeh  district,  and 
that  it  was  thereafter  for  a  time,  considered  a  part  of  it. 
The  entries  in  the  record  book  referred  to  were  doubtless 
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made,  and  the  plats  in  the  auditor's  o£Sce  changed  in  that 
belief.  It  is  not,  however,  improbable  that  it  was  upon  the 
discovery  twenty  or  twenty-five  years  ago  of  the  insuflSciency 
of  the  proceedings  for  that  purpose  that  the  territory  ceased 
to  be  treated  as  a  part  of  Antioch  district.  At  all  events,  I 
am  clear,  the  court  is  not  now  required  to  find  that  the  lands 
in  dispute  became  a  part  of  Antioch  district  upon  proof  of 
proceedings  insufficient  to  effect  the  change,  and  where  the 
action  that  was  taken  has  been  entirely  disregarded  by  all 
interested  for  such  a  length  of  time.  I  conclude  that  no 
part  of  Antioch  district  is  shown  to  have  been  left  out  of  the 
consolidated  district." 

A  careful  examination  of  the  abstracts  satisfies  us  that 
the  foregoing  is  a  fair  analysis  of  the  evidence  upon  the  dis- 
puted question  and  that  the  legal  conclusion  drawn  therefrom 
by  the  trial  court  was  correct. 

It  follows  that  both  grounds  of  attack  upon  the  legality 
of  the  organization  must  be  denied.  The  order  entered  below 
is  therefore — Affirmed. 

Deemeb,  C.  J.,  Preston  and  Weaver,  JJ.,  concur. 


Earl  W.  Canaday,  Appellee,  v.  Ida  May  Baysinoer, 

Appellant. 

WZLU:  Iilfe  Estate  or  Fee— Oonstmctlon.  The  following  will 
1  grants  to  the  wife  a  life  estate  only:  ''I  bequeath  'to  my  wife 
(certain  named  lands).  I  further  wish  her  to  have  (certain 
named  lands),  and  after  my  wife's  death  it  is  my  wish  that 
.  .  .  the  land  be  sold  and  the  money  be  equally  divided  be- 
tween my  five  heirs." 

WILZiS:    Liiiiitations — Oonsisteiit  and  Inconsistent — Effect.    Limita- 
8    tion  on  a  bequest  not  inconsistent  therewith  must  be  given  full 
force  and  effect.     Held,  the  above  will  contains  no  limitation 
inconsistent  with  the  bequest  to  the  wife. 
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WILLS:    OonBtrnctlon— Life  Estate  or  Fee— Fallnre  to  Specify  Fee. 

3  In  determining  whether  a  devisee  takes  a  life  estate  or  a  fee, 
it  is  material  to  notice  (a)  whether  the  testator  has  specified  the 
particular  estate  which  the  devisee  is  to  take,  and  (b)  whether 
the  power  of  alienation  has  been  expressly  or  impliedly  granted. 

Appeal  from  Warren  District  Court. — Hon.  J.  H.  Apple- 
gate,  Judge. 

Monday,  May  17,  1915. 

Proceedings  brought  in  partition  and  for  the  construc- 
tion of  a  will. — Affirmed. 

Berry  &  Watson,  for  appellant 

F.  P.  Henderson,  for  appellee. 

Gaynor,  J. — This  is  an  action  brought  by  one  of  the^ 
heirs  of  David  Canaday,  deceased,  for  the  partition  and  sale 
of  certain  real  estate,  and  for  the  purpose  of  establishing  and 
determining  the  respective  rights  of  each  in  the  same,  and 
for  a  decree  quieting  the  title  of  plaintiff  therein,  against  the 
claims  of  Mary,  Enos  and  Millie  Swafford,  Ida  May  Bay- 
singer,  and  Wm.  Baysinger. 

David  Canaday  died  in  March,  1879,  and  left  a  will 
which  is  hereinafter  set  out.  His  widow,  Eliza  Canaday, 
survived  him,  and  died  in  March,  1913.  The  appellant,  Ida 
May  Baysinger,  was  a  daughter  of  David  and  Eliza  Canaday. 
The  petition  charges  that  by  the  terms  of  the  will,  the  widow, 
Eliza,  took  only  a  life  estate  in  the  premises  mentioned  in 
the  will ;  that,  after  the  death  of  David  Canaday,  and  before 
the  death  of  Eliza,  Ida  May  Baysinger,  Enos  and  Mary  Swaf- 
ford, by  quit  claim  deed,  conveyed  all  their  right,  title  and 
interest  in  the  premises  to  George  G.  Canaday,  a  son  of  David 
Canaday,  that  George  Canaday  died  on  the  31st  day  of 
March,  1913,  and  the  plaintiff  is  his  only  heir  at  law. 

Ida  May  Baysinger,  the  appellant  herein,  was  a  daughter 
of  David  and  Eliza  Canaday.    She  claims  an  interest  in  the 
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land  as  an  heir  of  Eliza.  She  bases  this  daim  on  the  theory 
that  the  will  gave  to  Eliza  an  absolute  title  to  the  land ;  that 
the  quit  claim  deed  made  by  her  to  plaintiff's  ancestor  con- 
veyed to  him  no  title  because  she  then  had  none  to  convey; 
that  as  the  heir  of  Eliza,  she  is  entitled  to  it  She  demurred 
to  plaintiff's  petition,  and  the  demurrer  places  in  issue  the 
allegation  that  the  widow  took  only  a  life  estate.  The  issue, 
therefore,  to  be  determined  herein,  and  which  is  decisive  of 
the  controversy,  is.  Did  Eliza  Canaday  take  a  fee  simple 
title  in  the  premises  under  the  will,  or  did  she  take  only  a 
life  estate  f  If  she  took  only  a  life  estate,  the  fee  vested  in 
the  heirs  of  David  Canaday,  subject  to  the  life  estate,  and 
vested  immediately  upon  the  probate  of  the  will,  which  re- 
lated back  to  the  time  of  the  death  of  David.  Ida  May  Bay- 
singer 's  quit  claim  deed  would  therefore  convey  her  interest 
in  the  fee,  subject  to  the  life  estate.  If  Eliza  took  a  fee  under 
the  deed,  then  Ida  May  B'aysinger  acquired  nothing  until  the 
death  of  Eliza,  and  whatever  rights  she  acquired  would  be 
as  the  heir  of  Eliza  Canaday,  and  thb  right  having  come  to 
her  after  the  execution  of  the  quit  claim  did  not  inure  to 
the  benefit  of  her  grantor  in  the  quit  claim. 

Ida  May  Baysinger  alone  challenged  the  allegation  of 
the  petition  by  demurrer.  Her  demurrer  was  overruled,  and 
a  decree  entered  quieting  the  title  in  the  plaintiff  as  against 
her.    From  this  ruling  she  appealed. 

The  will,  which  we  are  required  to  con- 

1      IVlLLiB  •    life 

'  estate  or  fee :    strue  and  by  which  the  rights  of  these  parties 

constructioii.  «      .    ■»      i        ^   i  . 

must  be  judged  and  determmed,  is  as  follows : 

"I,  David  Canaday,  of  Richland  Township,  Warren 
County,  Iowa,  I  am  of  feeble  health  but  of  good  mind.  Do 
this  day  make  this  my  last  will  and  testament,  that  is  to  say 
after  my  death,  I  wish  my  funeral  expenses  and  debts  all  paid 
by  selling  my  personal  property  and  one  piece  of  land,  viz., 
23%  acres  in  the  south  end  of  the  Northwest  quarter  of  the 
Northwest  quarter  of  Section  Seven,  Township  Seventy-seven, 
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North  of  Range  Twenty-two,  west  of  the  5th  P.  M.  I  be- 
queath to  Eliza  Canaday,  my  wife,  the  piece  of  land  or  rather 
the  place  that  we  live  on,  beginning  at  the  Southeast  corner 
of  Section  Twelve,  in  Township  Seventy-«even,  North  of 
Range  Twenty-three,  west  of  the  5th  P.  M.  and  running 
south  60  rods;  thence  west  eighty  rods  to  a  starting  point; 
thence  North  44  rods;  thence  West  54^4  rods;  thence  South 
44  rods;  thence  East  to  place  of  beginning,  containing  15 
acres  more  or  less.  I  also  wish  her  to  have  a  choice  milch 
cow.  I  further  wish  her  to  have  the  west  half  of  the  south- 
east quarter  of  section  Twelve,  Twp.  77,  North  of  Range  23, 
W.  also  commencing  at  the  Southeast  Comer  of  the  West 
Half  of  the  Southeast  Quarter  of  Section  Twelve,  Twp.  77; 
Range  23  W.  thence  West  53%  rods;  thence  fifteen  rods 
south;  thence  53%  rods  east;  thence  fifteen  rods  north  to 
the  place  of  beginning.  Section  13,  Tp.  77,  Range  23  west. 
''I  also  wish  my  wife  to  have  all  the  household  and 
kitchen  except  two  beds  and  bedding  for  my  daughter,  Ida 
May,  after  my  wife's  death  it  is  my  wish  that  the  remainder 
of  the  household  and  kitchen  furniture  be  sold  and  the  land 
also  to  (be)  sold  and  the  money  to  be  equally  divided  be- 
tween my  five  heirs." 

The  action  of  the  court  in  overruling  the  demurrer  of 
Ida  May  Baysinger  was  predicated  upon  the  theory  that 
Eliza  Canaday  took  only  a  life  estate  in  the  land  mentioned 
in  the  will,  and  that  the  fee  vested  in  the  heirs  of  David, 
subject  to  this  life  estate.  We  are  asked  to  construe  this  will 
and  say  whether  or  not  Eliza  Canaday  was,  by  the  terms  of 
the  will,  vested  with  the  fee,  or  whether,  under  the  will,  she 
took  only  a  life  estate. 

It  is  well  settled  in  this  state  now,  and  is  in  other  states 
where  the  question  has  been  before  the  courts,  that  the  inten- 
tion of  the  testator  is  controlling.  At  the  time  of  the  making 
of  the  will,  he  is  the  owner  of  the  property,  and  has  a  right 

under  the  law  to  make  such  disposition  of  it  as  he  thinks 
Vol.  170  U.— 27 
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best  and  desires.  The  right  to  dispose  of  it  as  he  sees  fit 
and  to  whom  he  sees  fit,  has  no  limitation  except  that  by  a 
will  he  cannot  dispose  of  those  rights  given  by  statute  to  the 
widow,  and  providing  the  disposition  is  not  immoral  or 
against  public  policy. 

None  of  these  questions  are  involved  here.  There  is  no 
question,  from  a  reading  of  this  will,  that  the  testator  in- 
tended by  the  will  to  dispose  of  all  his  property  to  someone 
mentioned  in  the  will.  We  are  only  concerned  with  the  dis- 
position made  of  the  real  estate.  As  to  this,  he  intended  to 
and  did  dispose  of  all  to  take  effect  upon  his  death.  The 
question  is,  Did  the  widow  take  a  limited  estate  with  devise 
over  to  his  heirs  f  The  contention  of  the  plaintiff  is  that  she 
took  a  limited  estate,  limited  to  the  duration  of  her  life,  and 
that  the  remainder  over  passed  to  the  heirs  of  David  Canaday. 
As  has  been  frequently  said,  the  intention  of  the  testator  is 
the  polar  star  in  the  interpretation  of  a  will.  The  wiU  may 
be  ever  so  inartistically  drawn:  it  may  be  even  ungrammat- 
ical  in  its  terms,  yet  if,  from  the  whole  will,  taking  all  the 
parts  together,  and  giving  them  full  consideration,  the  court 
can  determine  what  the  intent  of  the  testator  is,  that  must 
prevail.  Of  course,  there  are  certain  recognized  canons  of 
construction  which  have  their  foundation  in  reason  and  expe- 
rience. These  the  courts  must  recognize  and  enforce,  not  for 
the  purpose,  however,  of  defeating  the  intent  of  the  testator, 
but  for  the  purpose  of  aiding  in  the  ascertainment  of  the 
intent.  Thus,  where  a  clear  devise  is  made  to  one  party  with- 
out limitation,  giving  to  him  the  full  fee  with  power  of 
alienation,  any  provision  in  the  will  subsequently  made,  which, 
if  recognized,  defeats  that  clear  and  clearly  expressed  intent, 
cannot  prevail.  It  is  said  to  be  repugnant  to  the  first  clear 
and  unequivocal  expression  of  the  mind  of  the  testator.  Some 
courts  have  said  that  there  are  some  things  that  even  a  tes- 
tator cannot  do;  that  is,  he  cannot  cause  a  thing  to  exist 
and  not  exist  at  the  same  time,  and  in  the  same  instrument. 
In  the  physical  world,  we  are  told  that  two  bodies  cannot 
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occupy  the  same  space  at  the  same  time*  Where  the  words 
create,  in  the  first  place,  an  estate  in  fee  in  one  and  vest 
him  with  fall  title  and  power  of  alienation,  any  later  expres- 
sion which  would  destroy,  nullify,  or  expunge  that  which 
has  been  done  must  be  held  ineffectual  because  they  both 
cannot  stand.  A  thing  cannot  be  and  not  be  at  the  same 
time. 

The  rule  which  has  been  adopted  in  the  construction  of 
wills  is  that  the  first  taker  to  whom  the  testator  has  given 

the  estate  in  fee,  with  full  power  of  aliena- 

2.  wills:  llml-  .  ,  .,        ,.,,,.• 

tations:  con-      tion,  must  be  considered  the  absolute  owner, 

slstent  and 

incoMiatent:       as  against  any  later  provision  of  the  will 

which  would  destroy  or  nullify  the  first.  The 
limitation  over  is  held  void  for  repugnancy. 

It  has  been  frequently  held  that  the  written  instrument 
must  be  considered  as  a  whole;  that  the  order  in  which  the 
will  of  the  testator  is  paragraphed  is  not  controlling,  except 
as  above  indicated,  to  wit,  where  the  latter  clause  is  repug- 
nant to  the  preceding  clause,  and,  if  given  force,  destroys 
that  which  precedes.  So  it  follows  that,  unless  the  succeed- 
ing clauses  are  necessarily  repugnant  and  destroy  that  which 
precedes,  every  part  must  be  given  full  force  in  determining 
the  intent  of  the  testator. 

As  said  in  Lcm  v.  Douglass,  107  Iowa  606,  '^  Unless  the 
provisions  of  the  will  are  necessarily  repugnant,  there  is  no 
reason  why  the  intention  of  the  testator  should  not  govern." 

We  might  add  that  the  intention  of  the  testator  must 
always  govern;  but  where  the  testator  has  made  two  provi- 
sions in  his  wiU,  one  of  which  is  repugnant  to  the  other, 
both  cannot  stand,  and  the  presumption  is  that  the  first  pro- 
vision expresses  the  will  of  the  testator,  and  the  second,  being 
repugnant  to  that,  must  fall.  So  the  court  looks  to  the  first 
provision  for  the  intent  of  the  testator,  and  rejects  the  second 
provision.  This  is  done  under  the  assumption  that  the  testa- 
tor knew  the  rules  governing  the  construction  of  wills,  and 
knew  that,  under  the  canons  of  construction,  the  first  pro- 
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vision  mast  be  held  to  have  expressed  his  intent,  and  that 
the  second  provision  is  nugatory,  being  inconsistent  with  and 
repugnant  to  the  first  provision.  So,  in  either  event,  the 
intent  of  the  testator  must  prevail,  but  that  intent  is  ascer- 
tained from  the  whole  will,  subject,  however,  to  this  recog- 
nized canon  of  construction. 

This  brings  us  to  the  consideration  of  the  will  itself.  So 
far  as  this  record  shows,  the  will  is  all  in  one  paragraph. 

The  first  part  of  the  will  provides:    **I  be- 
stniction :  life    queath  to  Eliza  Canaday,  my  wife,  the  piece 

estate  or  fee :       ^  \  .  ,     , 

failure  to  of  land,  ctc.    ...     I  further  wish  her  to 

specify   fee.  ' 

have  certain  land,  etc.  .  .  .  After  my 
wife's  death,  it  is  my  wish  that  the  land  be  sold  and  the 
money  be  equally  divided  between  my  five  heirs." 

The  bequest  to  his  wife  creates  no  particular  estate  in 
the  wife  by  its  terms.  There  is  no  provision  that  she  takes 
a  fee  or  an  absolute  title,  or  that  she  is  given  the  power  of 
alienation.  There  is  nothing  to  indicate  the  estate  intended 
to  be  invested  in  the  wife.  Without  further  limitation  upon 
this  bequest,  or  rather  devise,  it  might  be  construed  into  an 
absolute  devise;  but,  with  a  limitation  which  is  not  incon- 
sistent with  the  estate  created,  we  are  of  the  opinion  that  the 
testator  intended,  by  what  he  calls  a  bequest  or  a  wish,  to 
give  to  the  wife  only  such  an  estate  as  would  terminate  upon 
her  death,  and  that  upon  her  death  the  land  be  sold  and  be 
equally  divided  between  the  heirs. 

Where  the  will  is  capable  of  such  a  construction  as  gives 
to  all  the  parts  of  the  will  the  full  force  which  the  language 
imports,  it  must  be  so  construed.  Where  the  testator  in  the 
devising  clause  to  the  first  taker  has  not  so  designated  the 
estate  intended  to  be  devised  that  the  remainder  over  would 
be  repugnant  to  the  devise,  then  both  would  be  permitted  to 
stand.  To  hold  that  the  first  part  of  the  will  gave  to  the 
wife  an  absolute  fee,  with  power  of  alienation,  would  be  to 
add  to  the  provisions  of  the  will  itself,  and  would,  of  course, 
render  the  latter  clause  repugnant  to  such  a  devise;  but  to 
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hold  that  the  first  part  of  the  will,  not  having  designated  the 
particular  estate  intended  to  be  devised,  and  not  having  by 
express  provision  indicated  the  estate  intended  to  be  created 
in  the  wife,  from  which  power  of  alienation  might  be  inferred, 
and  not  having  by  express  words  or  necessary  implication 
given  to  her  the  power  of  alienation, — ^the  devise  of  the  re- 
mainder over  is  not  inconsistent  with  such  provision,  and 
therefore  both  may  stand  and  each  be  in  force. 

The  estate  devised  to  the  wife  is  indefinite  and  uncertain. 
Its  scope  and  limitation  are  not  fixed  in  the  will.  If  the 
testator  intended  to  give  her  a  fee  with  power  of  alienation, 
he  has  not  said  so  in  the  will.  In  the  last  clause  of  the  will, 
he  has  indicated  his  intent  in  making  the  devise,  to  wit,  that 
upon  her  death  it  should  be  sold  and  the  proceeds  divided 
among  his  heirs.  This  is  a  clear  expression  of  an  intent  on 
his  part  to  limit  the  estate  vested  in  his  wife  to  a  life  estate. 
There  could  be  no  remainder  for  sale  and  disposition  at  her 
death,  if  the  construction  contended  for  by  the  defendant 
were  to  prevail.  Therefore,  we  would  be  compelled  to  enlarge 
the  provisions  of  the  will  in  favor  of  the  wife,  and  to  give  it 
a  larger  scope  than  the  testator  has  given  it  in  the  will  itself, 
and  we  would  be  compelled  in  so  doing  to  render  nugatory 
the  clear  and  unambiguous  expression  of  testator's  intent 
that  upon  her  death  the  land  should  be  sold  and  divided 
among  his  heirs.  To  hold  that  she  had  only  such  an  estate 
as  would  continue  during  her  life  and  such  as  would  termi- 
nate upon  her  death  gives  to  the  last  clause,  directing  the  sale 
and  division  among  his  heirs,  its  full  force.  This  gives  to  all 
the  terms  of  the  will  their  full  force  and  eflfect,  without 
destroying  either,  neither  provision  being  necessarily  incon- 
sistent with  the  other. 

As  supporting  these  conclusions,  see  Law  v.  Douglass, 
107  Iowa  606;  limas  v.  Neidt,  101  Iowa  348;  Richards  v. 
Richards,  155  Iowa  394 ;  McTigue  v.  Ettienne,  155  Iowa  450 ; 
Boekemeier  v.  Boekemeier,  157  Iowa  372;  Elberts  v.  Elberts, 
159  Iowa  332;  In  re  McRae  (Mich.),  146  N.  W.  265;  In  re 
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Oray'8  Estate  (N.  D.),  146  N.  W.  722;  Stender  v.  Siender 
(Mich.),  148  N.  W.  255. 

Under  these  decisions  we  think  the  demurrer  was  prop- 
erly overruled.    The  case  is,  therefore, — Affirmed, 

Deemer,  C.  J.y  Ladd  and  Salinqeb,  JJ.,  concur. 


Charles  Steinfobt,  Appellee,  v.  Samuel  Lanohout  et  al., 

Appellants. 

FRAUDULENT    OONVETANOB:      Creditor   Taking   Ckmyeyance— 

1  Ctood  Faith  Demanded.  A  creditor  of  an  insolvent  debtor  may, 
if  he  acts  in  good  faith,  that  is,  solely  to  protect  himself,  take 
a  conveyance  from  such  debtor,  even  though  he  has  fuU  knowl- 
edge that  the  debtor  is  giving  the  conveyance  in  order  to  defeat 
some  other  creditor.  But  such  good  faith  is  the  full  limit  of  his 
right.  He  must  remember  that  the  law  strikes  hard  at  a  fraudu- 
lent state  of  mind.  If,  while  protecting  himself  by  taking  the 
conveyance,  he  intermingles  the  motive  and  intent  to  assist  the 
debtor  in  his  scheme  to  defeat  the  other  creditor,  he  will  find 
himself  stripped  of  the  protection  which  the  law  otherwise  would 
accord  to  him. 

FRAUDULENT   CONVEYANCE:     Adequate   Considoration— Effect 

2  When  Fraud  Shown.  The  fullest  and  most  adequate  consideration 
paid  will  not  save  a  conveyance  from  being  declared  fraudulent 
when  made  with  the  intent,  on  the  part  of  both  grantor  and 
grantee,  to  defeat  the  creditors  of  grantor.  Fraud  poisons  and 
taints  every  transaction. 

PBINGIPLE  APPLIED:  A  father  took  a  conveyance  from  his 
son  covering  all  the  property  owned  by  the  son  except  household 
effects.  At  the  time,  there  was  pending  a  motion  for  a  new  trial 
in  a  cause  wherein  a  verdict  for  $1,000  had  been  returned  against 
the  son.  The  son  owed  the  father  a  bona  fide  debt  of  $1,500,  and 
$1,440  to  other  parties.  The  father  took  the  conveyance  in  full 
payment  of  his  claim  and  executed  his  personal  notes  to  the  son 's 
creditors  to  the  amount  of  $1,440.  The  $2,940  was  the  full  value 
of  the  property.  The  conveyance,  as  shown  by  the  evidence,  was 
made  for  the  purpose,  on  the  part  of  both  father  and  son,  of 
defeating  the  collection  of  the  judgment.  Held,  fraudulent  and 
void,  even  though  the  consideration  was  adequate. 

Appeal  from  Sioux  District  Court, — Hon.  Wm.  D.  Boies, 

Judge. 
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Monday,  May  17, 1915. 

Action  to  set  aside  a  sale  of  personal  property  on  the 
grounds  that  it  was  made  for  the  purpose  of  hindering,  de- 
laying and  defrauding  creditors.  Decree  for  the  plaintiff. 
Defendants  appeal.    Affirmed, 

Oeo,  T,  Hatley,  for  appellee. 

Van  Oosterhout  &  Hospers  and  Oerrit  Klay,  for  ap- 
pellant 

Gaynob,  J. — ^This  action  is  brought  in  equity  to  set  aside 
a  certain  bill  of  sale  executed  by  the  defendant,  Samuel 
Langhout^  to  Henry  Langhout  on  the  3d  day  of  October, 
1912, 

Samuel  Langhout  is  a  son  of  Henry  Langhout,  and,  at 
the  time  of  the  making  of  the  bill  of  sale,  resided  on  a  farm 
owned  by  his  father,  Henry.    The  property  covered  by  the 

bill  of  sale  was,  at  the  time  of  its  execution, 
coNYBXANCBs :     iu  tho  posscssiou  of  Samuel  Langhout,  and 

creditor  tak- 

ing  conyey-        consisted  of  horscs,  colts,  COWS,  calves,  shoats, 

ance ;  good  j  f  j  7  ? 

ma^e^  chickens,     farm    machinery,     buggies     and 

wagons,  three  sets  of  harness  and  about  sixty 
acres  of  com  in  the  field.  The  facts  and  circumstances  at- 
tending and  leading  up  to  the  making  of  this  bill  of  sale 
will  be  hereafter  referred  to  in  detail. 

The  plaintiff's  right  to  maintain  this  action  is  based 
upon  the  fact  that  on  the  11th  day  of  November,  1912,  he 
obtained  a  judgment  in  the  district  court  of  Sioux  County, 
against  the  defendant,  Samuel  Langhout,  for  $1,000.00  with 
costs;  that  on  that  date  an  execution  was  issued  against 
Samuel  Langhout,  and  was  returned  by  the  sheriff  with  the 
words  endorsed  thereon,  **No  property  found.*'  Thereafter, 
and  on  the  16th  day  of  November,  1912,  an  order  was  issued 
by  the  judge  of  the  district  court,  upon  proper  showing, 
requiring  the  defendants,  Samuel  and  Henry  Langhout  to 
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appear  for  examination  in  proceedings  supplemental  to 
execution. 

They  appeared  before  the  court  and  were  examined  and 
their  answers  at  that  hearing  made  a  part  of  this  record. 
The  trial  court  found  for  the  plaintiff,  finding  that  the  bill 
of  sale  was  fraudulently  made,  and  for  the  purpose  of  hin- 
dering and  delaying  the  creditors  of  Samuel  Langhout,  and 
especially  this  plaintiff,  and  subjected  the  property  so  con- 
veyed in  the  bill  of  sale,  in  the  hands  of  Henry  Langhout,  to 
the  payment  of  plaintiff's  judgment.    Defendants  appeal. 

This  is  a  fact  case.  There  can  be  and  is  no  serious  con- 
troversy as  to  the  law  that  governs  the  rights  of  the  parties 
in  a  controversy  of  this  kind. 

The  action  in  which  the  judgment  against  Samuel  Lang- 
hout  for  $1,000.00  was  entered  was  tried  at  the  September 
term,  1912.  On  the  13th  day  of  September,  the  jury  returned 
their  verdict.  Thirty  days  were  given  to  the  defendant  in 
which  to  file  a  motion  for  a  new  trial.  No  motion  for  a  new 
trial  was  filed  until  the  8th  day  of  November,  1912.  On  the 
11th  day  of  November,  the  motion  was  stricken  from  the 
files  and  judgment  entered  against  the  defendant,  Samuel 
Langhout,  for  $1,000.00,  with  six  per  cent  interest  from  the 
13th  day  of  September,  1912,  and  costs  amounting  to  $120.85. 

It  was  during  these  thirty  days  given  by  the  court  to 
the  defendant  for  the  filing  of  a  motion  for  a  new  trial  that 
the  bill  of  sale  was  executed.  It  appears  that  the  bill  of 
sale  covered  all  the  property  owned  by  Samuel  Langhout, 
except  his  household  goods  and  furniture. 

At  the  time  of  the  execution  of  the  bill  of  sale,  the 
record  shows  that  Samuel  was  indebted  to  his  father  on  a 
note  of  $700.00,  with  interest,  amounting  to  $722.00.  This 
note  was  secured  by  mortgage.  He  was  also  indebted  to  him 
in  the  sum  of  $800.00  for  rent  due  on  the  place  then  occu- 
pied by  Samuel.  This  was  all  that  was  due  Henry  from 
Samuel  at  the  time  of  the  making  of  the  bill  of  sale.  The 
consideration  in  the  bill  of  sale  was  fixed  at  $2,940.00.    The 
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balance  was  paid  in  this  way — Samuel  was  indebted  as  fol- 
lows :  to  his  sister,  Agnes  Langhout,  $600.00  on  a  note  dated 
February  25,  1910,  due  February  25,  1911,  bearing  8% 
interest;  to  his  brother,  David  Langhout,  $400.00  on  a  note 
dated  January  28,  1912,  and  due  October  28,  1912,  bearing 
8%  interest;  to  Frank  Dykstra,  his  brother-in-law,  $250.00 
on  a  note  dated  May  10,  1912,  due  May  10,  1913,  bearing 
8%  interest,  and  to  his  attorney,  Gterrit  Klay,  in  the  sum  of 
$50.00. 

At  the  time  of  the  making  of  the  bill  of  sale,  these  obli- 
gations were  disposed  of  by  Henry  in  this  way:  Henr}" 
receipted  to  Samuel  for  the  amounts  due  to  himself,  took  up 
the  obligation  due  Agnes  Langhout  by  executing  to  her  his 
personal  note,  dated  October  12,  1912,  for  $720.67,  due  Octo- 
ber 1,  1913,  bearing  8%  interest;  took  up  the  note  due  David 
Langhout  by  executing  to  him  a  note  for  $400.00  dated 
October  3,  1912,  with  8%  interest  from  February  28,  1912; 
took  up  the  note  due  Frank  Dykstra  by  executing  to  him  a 
note  for  $257.78,  dated  October  1,  1912,  and  due  October 
1,  1913.  The  $800.00  obligation  for  rent  was  disposed  of  by 
executing  the  following  receipt  to  Samuel : 

$800.00  Orange  City,  Oct.  3,  1912. 

Received  of  Samuel  Langhout  $800.00,  being  rent  for 
1912  on  Northwest  Quarter  32-97-45. 

Samuel  Langhout  testified  that  these  notes  were  fixed 
up  in  the  attorney's  office.  '*Mr.  Klay  and  my  father  and 
my  brother  David  were  present.  This  was  the  time  we  drew 
the  biU  of  sale." 

David  testified  that,  at  the  time  the  bill  of  sale  was 
drawn  up,  he  had  with  him  his  note  against  Samuel  and  also 
his  sister's  note ;  that  the  father  took  up  these  two  notes  and 
delivered  to  him  his  personal  notes,  payable  one  to  himself, 
and  one  to  Agnes,  for  the  amount  of  their  several  notes. 
"My  sister  gave  me  her  note  for  collection.  I  took  father's 
note  in  lieu  of  her  note  and  delivered  father's  note  to  her 
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about  a  week  later  at  Sioux  City,  and  about  two  weeks  later 
I  bought  the  note  from  my  sister.  My  sister  was  going  away 
and  had  to  have  the  money.  I  accepted  the  new  note  that 
my  father  gave  me  in  lieu  of  the  one  I  held  against  Samuel. 
I  also  accepted  a  new  note,  signed  by  my  father,  in  lieu  of 
the  old  note  which  my  sister  had  against  Samuel.  I  appraised 
the  property  before  the  bill  of  sale  was  made.  My  father 
asked  me  to  appraise  it.  He  phoned  me  from  Orange  City. 
He  said  he  wanted  to  find  out  what  it  was  worth.  This  was 
some  time  before  the  bill  of  sale  was  made.  When  he 
phoned  me  to  come  and  appraise  it,  I  supposed  he  wanted  to 
buy  the  stuff.  I  found  that  the  bill  of  sale  was  to  be  made 
on  the  3d  day  of  October,  the  day  it  was  given.  I  just  hap- 
pened to  be  up  there." 

There  is  some  further  testimony  from  David  to  the  effect 
that  he  intended  to  press  the  collection  of  the  note,  had  it 
not  been  adjusted  in  this  way. 

Frank  Dykstra  testified  that  he  was  not  at  Orange  City 
at  the  time  the  bill  of  sale  was  made;  that  he  had  no  talk 
with  Henry  Langhout  as  to  how  the  note  should  be  changed. 
He  told  Samuel  he  wanted  it  paid  when  he  heard  of  the 
verdict.  It  was  after  the  bill  of  sale  had  been  made  that 
Henry  handed  him  the  new  note,  and  said  that  he  took  up 
the  old  one.  This  was  about  a  week  or  two  after  the  bill 
of  sale  was  made. 

He  further  testified  that  the  first  thing  he  knew  about 
Henry's  giving  a  note  to  him  in  lieu  of  the  note  he  had 
against  Samuel  was  when  Henry  phoned  him  to  send  the  old 
note.  It  was  then  that  he  found  out  he  had  taken  it  over; 
that  he  did  not  tell  him  when  he  phoned  what  he  was  going 
to  do.  It  was  a  couple  of  days  before  the  bill  of  sale  was 
made  that  he  telephoned  for  the  old  note ;  that  he  had  heard 
something  about  giving  a  bill  of  sale,  and  that  the  making 
of  the  new  note  and  the  taking  up  of  the  old  note  was  done 
without  his  knowledge;  that  he  had  the  old  note  in  his  pos- 
session at  the  time  the  bill  of  sale  was  given  and  did  not 
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know  that  his  father  had  executed  a  new  note  in  his  favor, 
until  he  delivered  it  to  him  about  a  week  or  so  after  the  bill 
of  sale  was  made. 

The  above  facts  indicate  the  manner  in  which  the  deal 
was  begun  and  consummated,  which  resulted  in  the  giving  of 
this  bill  of  sale  to  Henry  on  the  3d  day  of  October,  1912, 
transferring  to  him  substantially  all  the  property  of  Samuel. 

On  the  question  of  the  knowledge  and  intent  of  the 
parties  in  entering  into  this  deal  and  consummating  it  in 
the  way  they  did,  the  record  discloses  that  in  the  proceedings 
supplemental  to  execution,  Henry  Langhout  testified:  **I 
took  a  bill  of  sale  of  everything  my  son  owned  except  his 
household  goods.  I  let  him  keep  them.  All  this  property 
described  in  the  bill  of  sale  is  now  on  my  farm  at  Perkins, 
the  same  place  it  was  before  the  bill  of  sale.  I  left  it  in  my 
son's  possession." 

He  was  asked  touching  his  reasons  for  giving  the  bill 
of  sale  and  he  stated : 

Q.  ''Why  did  you  take  this  bill  of  sale?" 
A.  **Well  I  told  you,  tlie  boy  came  over  to  my  house 
and  says,  'i'ather,  you  got  a  mortgage  on  my  goods  for 
$700.00,  and  you  have  $800.00  rent  coming  and  you  know  I 
am  sick.'  And  he  says,  'I  have  got  a  little  debt,  and  the 
first  year  I  had  no  crop  and  last  year  nearly  no  crop  on 
account  of  so  dry,  so  I  am  in  debt.  You  know  I  had  of  my 
sister  $600.00  to  buy  furniture  and  some  tools,'  and  he  says, 
*I  owe  another  girl  for  labor  and  for  the  buggy,  and  I  can't 
work  by  the  day  because  I  am  sickly  and  I  can't  pay  the 
people,  so  wouldn't  you  buy  the  business  out  and  pay  the 
bills  and  pay  my  notes?'  So  I  said,  'That  is  all  I  can  do.' 
So  I  told  my  son  to  come  and  appraise  the  cattle  and  told 
Robyn  if  he  would  appraise  the  horses  and  appraise  them 
honest  so  as  to  get  the  value  of  the  goods." 

Q.  "When  did  he  come  to  you  and  tell  you  this?" 

A.  "The  day  we  made  the  bill  of  sale.    He  told  me  a 
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little  before  and  he  came  afterwards  and  made  the  bill  of 
sale;  a  few  days  before  we  made  the  bill  of  sale." 

Q.  **You  say  it  was  a  few  days  before  you  took  the  bill 
of  sale  that  he  suggested  you  buy  him  out?" 

A.  '*Sure." 

Q.  **IIow  many  days  before?" 

A.  **I  hardly  know  particularly.  He  came  on  account 
his  health  was  bad." 

Q.  ''Just  answer  my  questions,  please." 

A.  ''Yes  sir,  I  will." 

Q.  "I  am  not  doubting  your  word  at  all,  I  just  want  to 
see  what  arrangements  you  had  with  him.  How  many  days 
after  he  spoke  to  you  did  he  see  you  about  this?" 

A.  "I  could  not  particularly  tell." 

Q.  **It  was  only  a  few  days?" 

A.  "Yes,  it  was  not  long." 

Q.  "Did  you  go  out  there  or  did  he  come  to  Orange 
City?" 

A.  "They  had  to  go  out  there  first,  out  there  to  see  the 
stock. 

Q.  "Where  was  the  bill  of  sale  drawn?" 

A.  "Right  here  in  Orange  City." 

Q.  "Who  drew  it?" 

A.  "Mr.  Klay." 

Q.  "You  say  you  had  a  mortgage  against  your  son?" 

A.  "Yes  sir." 

Q.  "Have  you  that  mortgage  here?" 

A.  "No,  sir;  I  have  not  I  think." 

Q.  "You  were  not  afraid  that  Sam  was  going  to  run 
away,  were  you?" 

A.  "No,  I  am  not  afraid  of  that.  Sam  is  an  honest 
boy." 

Q.  "You  did  not  buy  out  because  you  were  afraid  he 
would  run  away?" 

A.  "No  sir." 

Q.  "That  he  would  not  pay  you?" 


May  1915]  Stbinport  v.  Langhout.  429 

A.  **I  was  afraid  he  was  not  able  to." 

Q.  ''His  sister  was  not  bothering  him  for  money,  was 
she,  or  was  she?" 

A.  **The  note  was  quite  overdue." 

Q.  **But  she  was  not  bothering  him?" 

A.  ''No,  but  she  took  a  homestead  in  Colorado  and  told 
me  she  needed  the  money.  When  I  paid  my  daughter,  she 
gave  back  Samuel's  note.  I  gave  her  another  note.  I  told 
her  I  did  not  have  the  money  then.  I  think  this  note  ran 
six  months.  She  said  she  needed  the  money  in  six  months, 
something  like  that    I  gave  the  note  she  gave  me  to  Sam." 

He  further  testified:  "If  I  had  not  taken  the  bill  of 
sale  and  no  new  trial  had  been  granted,  the  children  would 
probably  have  taken  Sam's  property.  They  sue  him,  and 
maybe  sold  the  business  and  make  trouble.  The  sheriff  would 
probably  have  sold  Sam's  property,  I  don't  know." 

Q.  "You  didn't  want  that  done,  did  you?" 

A.  "I  wanted  him  to  pay  his  debts.  I  didn't  want  the 
sheriff  to  sell  the  property  if  I  could  honestly  help  it.  I 
was  going  to  keep  him  from  doing  it  if  there  was  any  honest 
way  to  do  that.  I  figured  out  this  was  the  best  way  to  do. 
I  figured  out  that  I  should  buy  the  stuflE  and  pay  Sam's 
debts,  what  I  could  reach  of  them." 

Q.  "You  knew  that  the  sheriff  would  sell  Sam's  prop- 
erty?" 

A.  "I  did  not  know.  I  didn't  say  that,  but  I  say  I 
thought  I  buy  honest  and  square  and  pay  his  debts  if  I 
could,  and  told  him  not  to  hide  anything  and  pay  up  his 
honest  debts." 

Q.  "You  don't  think  this  judgment  of  $1,000.00  was 
an  honest  debt?" 

A.  "I  don't  say  that.  That  isn't  my  business.  If  you 
had  it  against  me  I  might  say  yes  or  no." 

He  further  testified:  "I  could  not  go  to  the  Supreme 
Court  with  Sam's  case  because  I  have  no  money,  so  I  bought 
the  property  and  paid  his  debts  so  far  as  I  could.     I  told 
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him  I  had  better  buy  him  out  and  then  he  could  work  for 
me.  He  was  to  work  for  me  one  year  at  $50.00  per  month. 
If  I  had  not  taken  the  bill  of  sale  I  suppose  the  sheriff  would 
have  sold  Sam's  property.  I  did  not  want  that  done  if  I 
coidd  help  if 

Samuel  Langhout  at  the  same  hearing  testified:  ^'I 
gave  the  bill  of  sale  on  the  3d  day  of  October,  1912.'' 

Q.  ''What  did  you  do  that  for?" 

A.  "Because  I  was  afraid  in  this  case  that  if  I  left  it 
run  they  would  sell  me  out,  and  I  would  be  out  of  an  occu- 
pation as  I  am  not  very  strong  and  cannot  do  a  day's  work, 
and  never  done  anything  but  farm,  so  I  was  afraid  in  that 
case  I  would  be  turned  out  of  house  and  home,  and  I  have  a 
wife  and  two  children  I  have  to  support,  and  I  thought  it 
was  my  duty  to  look  after  them.  I  knew  if  I  took  the  case 
to  the  Supreme  Court  it  would  take  a  good  deal  of  money 
and  as  long  as  I  don't  have  an3rthing,  I  thought  it  would  be 
better  to  fix  it  this  way,  and  I  would  be  able  to  work  for 
father,  and  have  an  income  so  that  I  could  support  my 
wife  and  children." 

He  was  asked  this  question:  **You  knew  if  you  didn't 
sell  to  your  father,  the  sheriff  would  jump  on  to  itt" 

A.  "Yes,  I  knew  that,  and  it  would  put  me  out  of 
occupation." 

Q.  "And  in  order  to  keep  the  sheriff  from  doing  that 
you  deeded  it  to  your  father  ? ' ' 

A.  "Yes,  sir.  I  knew  if  the  thing  went  ahead  and  I 
got  no  new  trial  that  the  sheriff  would  get  the  property.  I 
had  several  small  children  at  the  time  and  I  owed  my  father 
$1,500.00  and  I  owed  my  sister,  my  brother  and  my  brother- 
in-law." 

The  note  held  by  the  father  against  Samuel,  heretofore 
referred  to,  was  not  due  until  August  12,  1915. 

This  is  all  the  testimony  material  to  a  full  understanding 
of  the  situation  and  the  mental  attitude  of  these  parties 
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towards  the  transaction,  and  the  intent  and  purpose  they 
had  in  view  in  making  the  bill  of  sale.  The  time,  the  place, 
the  circumstances,  the  conditions,  what  was  done,  and  the 
apparent  necessity  for  quick  action,  and  the  motive  that 
prompted  them  to  take  action,  the  purpose  to  be  accomplished 
by  their  action,  are  all  made  apparent. 

The  note  held  by  the  father  against  Samuel  was  not  due. 
It  had  almost  three  years  to  run.  The  rent  was  for  the  year 
1912.  We  are  not  inclined  to  believe  that  the  brother,  the 
sister  or  the  brother-in-law  were  urging  payment  at  that 
time.  We  are  satisfied  that  this  transaction  would  never 
have  taken  place  had  it  not  been  for  the  fact  that  Samuel 
and  his  father  thought  best,  in  the  interest  of  Samuel,  that 
the  property  be  placed  beyond  the  reach  of  an  execution  in 
favor  of  the  plaintiff  herein;  that  the  purpose  and  object 
of  making  the  bill  of  sale  was  to  place  the  property  beyond 
the  reach  of  an  execution  in  the  event  that  a  judgment  should 
be  entered  in  the  plaintiff's  case  and  execution  issue  thereon. 

There  is  no  claim  of  exemption  made  by  either  party,  and 
no  evidence  as  to  what,  if  any,  property  conveyed  was  in 
fact  exempt.  The  only  defense  urged  by  the  defendant 
Samuel  is  that  his  father  paid  the  full  market  value  of  the 
property;  that  while  he  knew,  at  the  time  the  bill  of  sale  was 
executed  and  the  property  sold,  it  would  have  the  effect  of 
postponing  the  collection  of  plaintiff's  judgment  and  prevent 
the  immediate  collection  thereof,  he  had  no  intention,  at  any 
time,  to  hinder,  delay  or  defraud  the  plaintiff  in  any  manner ; 
that  he  simply  sold  it  in  good  faith,  upon  advice  of  counsel, 
and  in  an  honest  belief  he  had  a  right  to  so  do  in  payment  of 
valid  existing  debts. 

The  only  aflSrmative  defense  pleaded  on  the  part  of 
Henry  is  that  he  purchased  the  property  in  good  faith  for 
the  full  market  value  and  without  any  knowledge,  on  his 
part,  of  any  intention  on  the  part  of  Samuel  to  delay,  hinder, 
or  defraud  his  creditors,  and  that  this  defendant  had  no  such 
intention.     While  he  knew  Samuel  to  be  insolvent  at  the 
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time,  and  that  the  effect  of  the  sale  would  be  to  prevent 
immediate  collection  of  plaintiff's  jud^^ent,  he  purchased  the 
property  honestly,  in  good  faith,  and  under  the  belief  that 
it  was  not  inconsistent  witli  the  laws  of  the  state.  This  pre- 
sents the  real  issue. 

The  appellant's  first  contention  is  that  fraud  is  never 
presumed;  that  the  burden  of  proof  is  on  a  creditor  who 
seeks  to  set  aside  a  transaction  of  his  debtor  as  fraudulent 
to  prove  that  the  sale  was  made  with  a  fraudulent  intent; 
that  is,  that  it  was  made  with  the  intent  to  hinder,  delay  or 
defraud  creditors.  This  contention  is  true,  and  needs  no 
citation  of  authorities  to  support  it. 

The  second  contention  is  that  the  plaintiff  wholly  failed 
to  prove  fraud  in  the  transaction,  and  therefore  has  not 
satisfied  the  burden  of  proof  which  the  law  places  upon  him. 
This  is  a  question  of  fact  and  not  of  law,  and  must  be  deter- 
mined from  the  record  hereinbefore  set  out. 

The  third  contention  is  that  mere  suspicion  of  fraud 
is  not  enough,  in  itself,  to  justify  the  setting  aside  of  a  con- 
veyance, where  the  conveyance  is  supported  by  an  adequate 
consideration.  This  also  is  true.  Fraud  is  never  presumed, 
but  the  existence  of  it  must  be  established  alBBrmatively  by 
the  one  who  charges  it.  If  the  evidence  creates  only  a  sus- 
picion as  to  the  existence  of  the  fraud,  it  is  insufficient  to 
justify  a  finding  of  the  existence  of  fraud  in  fact.  See  Stew- 
art Bros.  V.  Mills  County  Bank,  76  Iowa  571 ;  Smith  v.  Mack, 
94  Iowa  539. 

The  fourth  contention  is  that  fraud  is  not  presumed 
from  the  mere  fact  of  family  relationship  between  the  par- 
ties to  a  transaction.  This  is  also  true.  See  Mahaska  County 
V.  Whiisel,  133  Iowa  335. 

The  fifth  contention  is  that  the  fraudulent  intent  of  both 
grantor  and  grantee,  vendor  and  vendee,  must  be  proven 
before  a  transfer  of  property  will  be  set  aside  on  the  ground 
of  fraud.  This  is  partly  true,  partly  not  true.  Where  one 
makes  a  transfer  of  his  property,  with  intent  to  defraud 
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creditors,  to  one  to  whom  he  owes  no  obligation  to  make  the 
transfer,  and  to  whom  he  is  not  in  any  way  indebted,  the 
party  to  whom  the  transfer  is  made  cannot  hold  the  property 
as  against  creditors,  even  though  he  pay  a  consideration,  if, 
at  the  time  of  the  transfer,  he  knows  that  the  intent  of  his 
vendor  in  making  the  transfer  is  to  hinder,  delay,  or  defraud 
creditors;  See  Rosenheim  v.  FUmders,  114  Iowa  291.  This 
case  involved  a  question  of  fraudulent  transfer  of  personal 
property.  The  court  said:  **Two  questions  are  presented 
by  the  facts  for  solution.  First,  was  the  sale  by  N.  M.  Flan- 
ders to  her  brother,  made  with  intent  (on  her  part),  to  hinder, 
delay,  or  defraud  plaintiffs  Y  Second,  if  there  was  fraud  on 
her  part,  what  was  the  relation  of  J.  W.  Flanders  (the 
vendee)  to  the  transaction  Y  Was  he  a  creditor,  merely  seek- 
ing to  secure  his  claim,  or  was  he  in  the  nature  of  a  purchaser 
endeavoring  to  make  profit  out  of  the  property?''  The  court 
answered  these  questions  in  the  following  language:  '^If 
the  sale  was  made  by  N.  M.  Flanders  with  intent  to  hinder 
and  delay  the  plaintiffs,  it  was  fraudulent  on  her  part,  and 
coidd  be  avoided  against  any  purchaser  from  her,  even 
though  he  paid  full  value,  if  such  purchaser  bought  with 
notice,  either  actual  or  constructive,  of  the  grantor's  intent," 
citing  Steele  v.  Ward,  25  Iowa  535;  Kellogg  v.  Aherin,  48 
Iowa  299,  and  other  cases.  It  was  there  said:  ''The  grantee, 
in  such  a  case,  will  be  held  to  have  constructive  notice  of 
the  grantor's  intent,  when  he  knows  of  such  facts  as  would 
put  men  of  ordinary  prudence  upon  inquiry,  which,  if  pur- 
sued, would  lead  to  a  knowledge  of  the  grantor's  purpose," 
citing  Jones  v.  Hetherington,  45  Iowa  681,  and  other  cases. 
The  court  proceeds:  **This  is  the  rule  with  regard  to  a  pur- 
chaser, but  it  does  not  apply  to  a  creditor  seeking  security 
for  his  claim." 

Where  the  sale  is  made  to  a  creditor  of  the  alleged 
fraudulent  vendor,  and  is  made  in  satisfaction  of  a  bona  fide 
debt,  and  is  done  in  good  faith,  in  payment  of  the  debt,  other 

creditors  cannot  complain,  even  though  it  appear  that  the 
Vol.  170  Ia.— 28 
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▼endor  had  a  fraudnlent  purpose  in  makiiig  the  transfer,  and 
even  though  the  vendee  knew  of  this  frandolent  purpose. 
Thii  mle  is  founded  on  the  fact  that  a  creditor  has  a  right 
to  take  secnrity  for,  or  payment  of,  a  just  debt,  even  though 
he  knew  at  the  time  that  his  vendor  had  a  fraudulent  pur- 
pose in  making  the  payment  at  that  particular  time.  But  to 
this  there  is  an  excepti<m,  that  if  the  purchaser  though  a 
bona  fide  ereditOTy  knows  of  the  fraudulent  intent  of  his 
vendor  or  mortgagcH^  and  with  such  knowledge  takes  the 
conveyance  not  in  good  faith,  for  the  purpose  of  securing  or 
paying  his  debt,  but  for  the  purpose  of  aiding  his  vendor  or 
mortgagor  in  his  effort  to  defraud  other  creditors,  he  cannot 
be  protected.  The  rule  generally  is  stated  this  way:  A 
creditor  who  acts  in  good  faith  may  take  security  from  his 
creditor  or  a  conveyance  of  his  property  in  payment  of  a 
bona  fide  debt,  even  though  he  knows  that  there  are  other 
creditors^  and  that  the  effect  of  the  debtor's  action  will  be 
to  defeat  them,  and  he  is  protected  in  such  case,  even  though 
he  knows  the  debtor  is  prompted  by  a  fraudulent  intent.  But 
the  rule  stated  farther  is  that  the  creditor  must  act  in  good 
faith ;  for,  if  be  makes  the  purchase  for  the  purpose  of  aiding 
his  debtor  to  defraud  other  creditors,  it  is  void,  even  though 
he  pays  full  consideration  therefor.  See  Richards  v.  Sdhrei- 
her  et  al.,  98  Iowa  422.  This  rule  is  stated  in  the  above  case 
as  follows:  ''But  if  the  creditor  know  of  the  fraudulent 
purpose  of  the  debtor  and  accept  the  mortgage  wholly  or  in 
part  to  aid  in  accomplishing  it,  he  participates  in  the  wrong, 
and  the  mortgage  is  fraudulent  against  creditors,  although 
it  was  only  on  a  reasonable  amount  of  property  to  secure  a 
valid  debt,"  citing  Headingion  v.  Langland,  65  Iowa  276; 
Clark  V,  Raymond,  86  Iowa  661. 

In  Richards  v.  Schreiber,  supra,  it  was  said,  in  substance, 
that  the  mortgagor  may  have  believed  that  it  was  for  the  best 
interest  of  his  creditors  to  place  the  property  beyond  the 
reach  of  attachment  until  he  could  realize  its  value  in  the 
ordinary  course  of  business  and  pay  his  debts,  and  the  mort- 
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gagee  may  have  shared  in  this  belief,  but  this  did  not  prevent 
the  transaction  from  being  fraudulent  in  law,  and  it  was 
said  that  the  purpose  of  the  mortgagor  in  giving  the  mort- 
gage, as  disclosed  by  the  record,  was  to  hinder  and  delay 
his  creditors;  that  the  mortgagee  knew  of  that  purpose  and 
took  the  mortgage  to  aid  in  carrying  it  into  effect.  That 
tainted  the  transaction  with  fraud,  and  the  mortgagees  can- 
not derive  any  benefit  from  the  mortgage,  prejudicial  to  the 
creditors  of  the  mortgagor. 

It  appears  from  this  record  that  the  debts  assumed  by 
Henry  were  bona  fide  debts  of  Samuel.  It  does  not  appear 
that  the  property  in  value  exceeded  the  amount  owing  Henry, 
2.  PBAUDtTLENT  *°d  the  debts  assumed  by  him.  The  consid- 
adeqSte'cSD-*  ©ration  paid  for  the  property,  therefore,  was 
fecrv^en'  ®^'  ii^t  inadequate.  This,  however,  is  not  con- 
fraud  Bhown.  trolling;  for,  even  though  the  consideration 
paid  was  the  fair  value  of  the  property,  yet  if  the  convey- 
ance was  made  by  Samuel  with  the  purpose  and  intent  of 
hindering  and  delaying  his  creditors,  and  was  taken  by  his 
father  with  knowledge  of  this  fact,  and  for  the  purpose  of 
aiding  Samuel  in  carrying  out  his  fraudulent  intent,  the  sale 
is  void  as  against  creditors,  and  this  would  be  true  even 
though  it  appear  that  Samuel  was  indebted  to  Henry  at 
the  time,  and  that  part  of  the  consideration  was  the  pay- 
ment of  this  obligation.  The  consideration  may  be  sufficient, 
yet  the  transaction  so  tainted  with  a  fraudulent  purpose  that 
it  cannot  stand,  notwithstanding  the  consideration  was  fair 
and  adequate.  The  fact  of  a  fair  consideration  paid  is  evi- 
dence tending  to  negative  a  fraudulent  purpose,  but  it  is  not 
conclusive  on  that  point.  Inadequacy  of  consideration  is  not 
always  a  ground  for  voiding  a  sale  or  conveyance  made  by 
a  debtor.  It  is  a  circumstance  to  be  considered  in  determin- 
ing whether  it  was  made  with  a  fraudulent  intent.  It  is  not 
enough,  to  defeat  a  sale  by  a  debtor  to  his  creditor,  that  the 
consideration  was  inadequate,  nor  is  it  enough  to  support  a 
conveyance  that  the  consideration  was  adequate.     A  mort- 
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gage  or  transfer  of  all  a  debtor's  property,  whether  founded 
upon  a  valuable  or  adequate  consideration  or  not,  made  by 
both  parties  with  the  intent  to  hinder,  delay  or  defraud 
creditors,  is  void  as  to  them.  The  sale  to  be  sustained  must 
bo  made  in  good  faith.  Inadequacy  of  consideration  or  full 
consideration  paid  is  a  fact  to  be  considered  in  determining 
this  ultimate  question. 

We  find  the  rule  laid  down  in  20  Cyc,  at  page  488,  as 
follows:  *'When  it  appears  that  the  parties  to  a  transaction 
impugned  for  fraud  were  actuated  by  a  motive  which  the 
statute  denounces  as  fraudulent,  to  wit,  to  hinder,  delay  or 
defraud  creditors,  it  is  utterly  immaterial  how  valuable  a 
consideration  may  have  passed  from  the  grantee  or  trans- 
feree, for  the  conveyance  is  none  the  less  void  in  law." 

This,  we  take  it,  is  the  general  rule.  The  mere  fact 
that  an  insolvent  debtor  makes  a  disposition  of  his  property 
to  some  bona  fide  creditors,  omitting  others,  does  not,  in 
and  of  itself,  render  the  sale  fraudulent  as  to  the  omitted 
creditors.  A  debtor  may  prefer  one  creditor  to  another  in 
making  payment  out  of  his  property. 

Intent  involves  the  mental  attitude  of  the  parties  to 
the  transaction.  It  may  be  honest,  or  it  may  be  dishonest. 
It  may  involve  a  bona  fide  purpose  or  a  fraudulent  purpose. 
The  consequences  that  follow  the  act  are  not  solely  deter- 
minative of  the  intent  that  accompanied  the  act.  To  defeat 
a  sale,  the  intent  to  hinder,  delay,  or  defraud  creditors  must 
exist.  The  intent  is  an  act  or  emotion  of  the  mind,  and  is 
arrived  at  by  a  just  deduction  from  all  the  facts  and  circum- 
stances proven.  Where  the  intent  on  the  part  of  the  vendor 
is  shown,  either  by  direct  evidence  or  facts  and  circumstances, 
the  intent  gives  color  to  the  act,  and,  if  fraudulent,  will, 
as  to  him,  make  his  act  of  no  legal  efficacy,  and  if  shared  in 
by  the  vendee,  and  the  conveyance  taken  for  the  purpose  of 
enabling  the  vendor  to  accomplish  his  fraudulent  purpose, 
it  is  void,  whether  this  be  shown  by  direct  evidence  or  facts 
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and  circumstances,  for  the  reason  that  fraud  avoids  all  con- 
tracts and  the  law  gives  them  no  efficacy  for  any  purpose. 

We  will  not  stop  to  analyze  this  testimony.  It  speaks 
for  itself  and  shows  that  the  purpose  and  intent,  both  of  the 
father  and  the  son,  in  making  this  bill  of  sale,  was  to  avoid 
the  collection  of  plaintiff's  judgment.  The  thought  dominant 
in  their  minds  was  that  it  would  be  cheaper  to  beat  it  on 
execution  than  to  incur  the  expense  of  an  appeal.  It  is  ap- 
parent that  both  thought  plaintiff's  judgment  unjust,  and 
that  they  were  justified  in  defeating  the  collection  of  it  in 
any  way. 

We  think  there  was  no  error  in  the  court's  action  and 
the  case  is,  therefore, — Affirmed. 

Deemer,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Town  op  Hedrick,  Appellee,  v.  Fred  Lanz,  Appellant. 

MUNICIPAL  00BP0RATI0N8:  Ordinance— Validity— Oontravenlng 
Policy  of  State.  A  municipality  is  but  a  creature  of  the  state, 
with  powers  always  subservient  to  the  powers  and  policy  of 
the  state.  It  has  no  power  to  forbid  or  punish  that  which  state 
law  or  state  policy  expressly  or  impliedly  permits. 

PRINCIPLB  APPLIED:  For  many  years,  the  policy  of  the 
state,  as  reflected  in  Sec.  1571,  Sup.  Code,  1913,  was  to  prohibit 
and  punish  the  act  of  running  traction  engines  over  bridges, 
culverts  and  crossings  without  planking;  that  is,  unless  planks  of 
certain  dimensions  were  placed  under  the  wheels.  Ch.  102,  Acts 
33  G.  A.,  repealed  this  section  by  providing  that  until  November  1, 
1010,  no  such  engine  should  be  run  over  any  such  bridge,  culvert 
or  crossing  without  planking  the  same.  Held,  this  repeal  de- 
termined the  policy  of  the  state  in  this  particular;  was,  in  effect, 
a  declaration  that  after  said  date  engines  might  be  run  over  cross- 
ings without  planking  the  same;  and  an  ordinance  of  a  town  re- 
quiring such  planking  after  said  date  was  null  and  void. 

Appeal  from  Keokuk  District  Court. — Hon.  John  P.  Tal- 

BOTT,  Judge. 
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Monday,  May  17,  1915. 

This  is  an  appeal  from  a  judgment  of  conviction  based 
upon  a  violation  of  a  city  ordinance  prohibiting  the  driving 
of  traction  engines  over  street  crossings  without  planking  the 
same. — Reversed. 

E.  6.  Moon  and  D.  W.  Hamilton,  for  defendant  and 
appellant. 

Stockman  &  Baker,  for  appellee. 

1.  Municipal  Gaynor,    J. — The    defendant    was    ar- 

oSfnan^e  ?^* '    rested  for  a  violation  of  an  ordinance  in  the 
traveufng%oi-    city  of  Hedrick,  tried  and  convicted,  and 

lev    dt   StA^fi 

from  the  judgment  of  conviction,  appeals  to 
this  court. 

In  the  information  upon  which  he  was  convicted,  it  is 
alleged  that  on  the  20th  day  of  June,  1913,  he  wilfully  and 
unlawfully  drove  a  traction  engine  over,  upon,  and  across  a 
certain  street  crossing,  without  placing,  and  keeping  con- 
tinuously placed,  a  plank  or  planks  under  the  wheels  of  said 
traction  engine  while  driving  the  same  over  the  crossing. 

The  ordinance  under  which  he  was  convicted  provides: 

'*It  shall  be  unlawful  for  any  person  or  persons  owning 
or  operating  a  traction  engine  within  the  town  limits  of  the 
incorporated  town  of  Hedrick,  Iowa,  to  cross  any  bridge, 
culvert,  street  crossing,  or  alley  crossing,  with  such  engine 
unless  sound,  strong  planks,  not  less  than  one  foot  wide  and 
two  inches  thick,  be  placed  and  kept  continuously  under  the 
wheels  of  such  engine  while  crossing  such  bridge,  culvert, 
street  or  alley  crossing;  and  no  traction  engine  having  mud 
lugs  or  ice  spurs  attached  to  its  wheels  shall  be  moved  over 
any  bridge,  street,  or  alley  crossing  within  the  limits  of  the 
said  incorporated  town." 

The  trial  was  had  upon  an  agreed  statement  of  facts, 
as  follows :    That  on  the  20th  day  of  June,  1913,  the  defend- 
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ant  drove  a  traction  engine  over,  upon  and  across  a  certain 
street  crossing  on  the  main  street,  within  the  corporate  limits 
of  the  town  of  Hedrick,  without  continuously  planking  under 
the  wheels  of  said  engine  while  driving  the  same  over  the 
crossing;  that  there  were  no  lugs  or  spurs  attached  to  the 
wheels  of  the  engine;  that  the  wheels  were  shod  with  com- 
mon traction  engine  cleats;  that  the  walk  over  which  the 
defendant  passed  was  not  damaged ;  that  the  weight  of  the 
engine  was  15,400  pounds. 

A  jury  was  waived  and  the  cause  tried  to  the  court.  At 
the  conclusion  of  the  evidence,  the  defendant  moved  to  be 
discharged  for  the  following  reasons: 

1.  That  but  for  the  ordinance,  defendant  has  committed 
no  offense. 

2.  That  the  passage  of  the  ordinance  was  beyond  the 
power  of  the  city. 

3.  That  the  ordinance  is  contrary  to  and  in  violation 
of  the  state  law. 

4.  That  the  ordinance  seeks  to  prohibit  that  which  the 
law  of  the  state  permits. 

This  motion  was  overruled,  defendant  convicted,  and  he 
appeals. 

It  will  be  conceded  that,  but  for  this  ordinance,  defend- 
ant committed  no  offense;  that  the  state  law  does  not  pro- 
hibit the  act  committed. 

The  first  question  is,  was  the  passage  of  this  ordinance 
a  valid  exercise  of  delegated  power  ? 

Second,  if,  under  the  general  power  delegated  to  cities, 
it  had  the  right,  was  the  exercise  of  this  right  in  contraven- 
tion of  the  policy  of  the  state  as  expressed  in  Chapter  102 
of  the  Acts  of  the  33d  General  Assembly? 

Sec.  1571  was  in  force  at  the  time  of  the  passage  of 
Chapter  102  of  the  Acts  of  the  33d  General  Assembly,  and, 
so  far  as  this  case  is  concerned,  reads  as  follows: 


(( 


In  crossing  any  bridge  or  culvert  in  the  public  road, 
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or  plank  street  crossing  in  any  city  or  town,  four  strong 
planks  not  less  than  twelve  feet  long,  each  one  foot  wide 
and  two  inches  thick,  shall  be  used,  by  placing  and  keeping 
continuously  two  of  them  under  the  wheels." 

A  violation  of  this  statute  was  a  misdemeanor. 
Chapter  102  of  the  Acts  of  the  33d  General  Assembly 
by  its  terms  repeals  Sec.  1571  above  set  out. 

Sec.  2  thereof  provides:  ** Until  the  1st  day  of  Novem- 
ber, 1910,  no  traction  engine  shall  cross  any  bridge,  crossing 
or  culvert  in  the  public  highway  or  street,  unless  sound, 
strong  planks  not  less  than  one  foot  wide  and  two  inches 
thick  be  placed  and  kept  continuously  under  the  wheels.  No 
traction  engine  having  mud  lugs  or  ice  spurs  attached  to  its 
wheels  shall  be  moved  over  any  bridge,  culvert,  or  street 
crossing. ' ' 

It  is  apparent  from  the  reading  of  Sec.  2,  above  quoted, 
that  it  was  the^jaypTM^-and  ififent  of  ^^^  legislature  not  to 
require  the  use  of  planks,  either  as  providea  !""  .^^^'  ^^'^^ 
or  as  provided  in  Sec.  2  of  Chapter  102  of  the  Acts^  C!  ^^^ 
33d  General  Assembly,  after  November  1,  1910. 

After  the  1st  of  November,  1910,  therefore,  the  state  law 
did  not  require  placing  of  planks  under  the  wheels  of  traction 
engines  when  crossing  over  bridges,  culverts  and  street  cross-  \ 

ings,  except  such  traction  engines  as  were  encumbered  with  \ 

mud  lugs  or  ice  spurs.  \ 

Sec.  1571  of  the  Code  Supplement  of  1907  was  a  statute  \ 

suggested  by  conditions.     These  heavy  engines,  passing  over  > 

bridges  or  culverts  on  public  roads  and  plank  street  cross- 
ings in  cities,  were  found  to  have  broken,  destroyed  or  injured 
bridges,  culverts,  and  plank  street  crossings.  The  inhibition 
did  not  extend  to  the  use  of  the  streets  and  highways  gen- 
eraUy.  The  regulation  related  only  to  a  time  and  place  in 
which  they  were  crossing  bridges,  culverts,  or  plank  street 
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crossings.  Then  it  was  that  these  heavy  planks  were  required 
to  be  placed  under  the  wheels. 

As  the  use  of  traction  engines  in  the  country  became 
more  general,  it  was  found  that  this  provision  requiring  the 
use  of  planks  at  these  particular  points  necessitated  the  car- 
rying of  planks  with  the  engines,  a  very  cumbersome  and 
inconvenient  thing  to  do,  although  the  use  of  them  was  only 
required  at  these  particular  points.  Then  it  was,  we  pre- 
sume, that  the  legislature,  observing  the  burden  that  this  law 
cast  upon  the  owners  and  drivers  of  traction  engines,  con- 
cluded that  it  would  bo  better  to  require  the  public  authori- 
ties to  so  construe^,  their  bridges,  culverts,  and  street  cross- 
ings that  these  engines  might  pass  over  them  without  the 
use  of  planks,  and  hence  passed  Chapter  102  above.  But 
apprehending  that  the  condition  was  not  ripe  for  the  use 
of  these  engines  without  these  planks  over  these  particular 
portions  of  the  road,  it  gave  the  municipalities  until  the  1st 
of  November,  1910,  to  so  prepare  the  bridges,  culverts,  and 
crossings  that  the  engines  might  pass  in  safety  over  them, 
without  the  use  of  the  planks.  Hence  the  legislature  said, 
*' Until  the  1st  of  November,  1910,  the  traction  engines  shall 
not  be  permitted  to  cross  without  the  planks." 

After  the  1st  of  November,  it  inferentially  or  impliedly 
said  that  this  requirement  on  public  roads  would  be  dis- 
X)ensed  with,  except  where  the  engine  was  encumbered  with 
mud  lugs  or  ice  spurs  attached  to  the  wheels. 

When  the  legislature  said,  the  prohibition  shall  extend 
to  the  1st  of  November,  1910,  it  impliedly  said  to  the  public, 
the  inhibition  shall  not  be  enforced  after  November  1,  1910; 
that  thereafter  traction  engines,  unencumbered  with  mud  lugs 
^..^^-.spurs,  shall  have  the  freedom  of  the  public  highways 
the  same^s  other  vehicles,  both  in  public  highways  of  the 
cities  and  oi^<l^  ^^^  cities  as  well. 

It  is  comimJIL  knowledge  that  all  public  highways  are 
under  the  control  oO^e  state ;  that  all  power  of  lesser  munici- 
palities over  such  stre^^  is  simply  a  delegated  power  from 
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the  state,  whether  exercised  by  a  county,  a  city,  or  a  town. 
It  follows,  therefore,  that  no  municipality  has  power  to  make 
any  law  affecting  public  highways  or  their  use  which  contra- 
venes the  policy  of  the  state  touching  such  control  and  use. 
Streets  are  for  the  public  use,  but  do  not  exist  for  the  use  of 
the  municipality  in  which  they  are  situated  alone,  or  its 
inhabitants.  The  municipality  in  which  a  public  highway  is 
located  is  vested  with  the  supervision  and  control  of  such 
highways  for  public  use.  The  supervision  and  control  to  be 
exercised  over  them  is  subject  to  the  control  of  the  legislature 
of  the  state  from  which  such  power  is  derived. 

A  municipal  corporation  can  exercise  only  such  power 
as  is  conferred  upon  it,  and  such  as  is  incidental  to  the 
exercise  of  its  governmental  function,  and  then  in  the  manner 
only  prescribed  by  the  statute.  It  cannot,  by  any  legislation 
of  its  own,  make  that  use  of  the  highways  unlawful  which, 
by  the  statute  of  the  state,  is  lawful ;  that  is,  where  the  state 
by  its  statute  when  fairly  construed  gives  to  the  public  a 
certain  right  in  the  use  of  the  streets  generally,  and  under- 
takes only  to  regulate  or  limit  the  exercise  of  the  right,  the 
municipality  cannot,  by  its  own  act,  prohibit  or  regulate  the 
exercise  of  the  right  which  is  directly  or  inferentially  granted 
to  the  citizen  by  the  state  without  limitation,  or  such  limita- 
tion fixed  by  statute. 

The  power  to  regulate  the  use  of  public  highways  so  as 
to  reserve  for  all  the  rights  of  all  must  not  be  exercised  in 
contravention  of  the  laws  of  the  state  touching  the  same 
matter. 

The  legislature  of  the  State,  in  repealing  Sec.  1571  and 
in  enacting  Chapter  102  of  the  33d  General  Assembly,  evi- 
dently made  a  balancing  between  the  inconvenience  ij 
public  in  requiring  the  carrying  of  these  h^*yv  planks 
when  driving  traction  engines,  and  the  i^i^^ifH^inaident  to 
the  use  of  the  public  highways  without  planjjg^nd  reached  the 
conclusion  that  a  more  reasonable  an^^alutary  regulation 
would  be  to  require  these  municipalities  to  prepare  their  cross- 
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ings,  bridges,  and  culverts  so  that  engines  could  pass  without 
the  use  of  these  planks.  That  is,  that  it  was  more  reasonable 
and  just  to  require  the  municipalities  to  prepare  the  public 
highway  for  the  passage  of  these  traction  engines  without 
planks  than  it  was  to  require  the  driver  of  the  traction  engine 
to  transport  these  planks  from  point  to  point,  adjust  them, 
and  use  them  at  crossings,  culverts,  and  bridges. 

The  intent  and  purpose  of  the  legislature  in  repealing 
Sec.  1571  and  in  enacting  Chapter  102  of  the  Acts  of  the  33d 
General  Assembly  is  made  manifest  by  its  section  in  continu- 
ing inhibition  until  the  1st  of  November,  1910,  and  then  limit- 
ing inhibition  only  to  traction  engines  encumbered  with  mud 
lugs  and  ice  spurs.  These  encumbrances  on  which  the  inhibi- 
tion rests  may  be  removed  from  the  engine,  and  then  the 
inhibition  does  not  attach. 

It  is  true  that,  under  Sec.  753  of  the  Code,  cities  and  towns 
have  the  care,  supervision,  and  control  of  public  highways, 
streets,  avenues,  alleys,  public  squares,  and  commons,  within 
their  limits,  and  that  it  is  their  duty  to  keep  the  same  open 
and  in  repair  and  free  from  nuisance. 

It  is  true  that  Sec.  695  gives  to  towns  the  power  to  enact 
ordinances  to  protect  its  property. 

It  is  true  that,  generally  speaking,  a  municipal  corpora- 
tion has  absolute  control  of  its  streets  and  may  enact  such 
ordinances,  not  inconsistent  with  the  laws  of  the  state  govern- 
ing their  use,  as  shall  be  necessary  in  its  judgment  to  protect 
the  public.  There  are  two  limitations  upon  this  right  to  enact 
ordinances :  First,  the  ordinance  must  be  reasonable  and  must 
be  without  undue  discrimination,  and  second,  it  must  not 
contravene  the  policy  of  the  state  expressed  in  its  legislation. 
See  Lacy  v.  City  of  Oskaloosa,  143  Iowa  704. 

It  is  true  that  Sec.  680  grants  to  cities  the  power  to 
make  public  ordinances  for  carrying  into  effect  or  discharg- 
ing the  powers  and  duties  conferred  upon  them,  and  such  as 
seem  necessary  and  proper  to  provide  for  the  safety  and  to 
preserve  the  health,  etc.  of  such  corporations.    But  this  sec- 
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tion  limits  the  power  to  pass  ordinances,  in  that  it  provides 
that  the  ordinances  passed  shall  not  be  inconsistent  with  the 
laws  of  the  state  touching  the  same  subject-matter. 

It  is  true  that  all  cities  and  towns  may  enact  ordinances, 
even  where  the  state  has  legislated  upon  the  same  subject, 
but  even  then,  the  ordinance  must  not  be  inconsistent  with  or 
contravene  the  policy  of  the  state  as  expressed  in  its  legis- 
lation. See  Town  of  Neola  v.  Reichart,  131  Iowa  492;  Totem 
of  Bloomfield  v,  Trimble,  54  Iowa  399;  Totvn  of  Sibley  v. 
Lustrico,  122  Iowa  211 ;  Toivn  of  Avoca  v.  Heller,  129  Iowa 
227. 

It  does  not  appear  when  this  ordinance  was  passed,  but 
we  assume  from  the  wording  of  the  ordinance  that  it  was 
adopted  after  the  passage  of  Chapter  102  of  the  Acts  of  the 
33d  General  Assembly. 

For  the  reasons  hereinbefore  stated,  we  think  that  the 
ordinance  in  question  was  void  as  contravening  the  policy 
of  the  state  touching  the  use  of  traction  engines  upon  public 
highways,  and  that  the  motion  of  the  defendant,  at  the  con- 
clusion of  the  testimony,  should  have  been  sustained.  The 
cause  is,  therefore, — Reversed, 

Deemer,  C.  J.,  Ladd  and  Salinger,  JJ.,  concur. 


Builders  Lime  &  Cement  Company,  Appellee,  v.  A.  W. 

Weimer,  Appellant. 

ALTERATION  OF  INSTRUMENTS:    Bills  and  Notes— MateriaUty— 

1  "Or  Bearer"  for  "Or  Order" — ^Effect.  The  fraudulent  eubstitu- 
tion  in  a  negotiable  promissory  note  of  the  words  ' '  or  bearer  '^  for 
the  words  "or  order"  constitutes  a  material  alteration.  (Sec 
3060-al25,  Sup.  Code,  1913.) 

BILLS     AND     NOTES:       "Holder    in     Dne     Oonrse"— Original 

2  Holder.  The  original  payee  or  bearer  of  a  negotiable  promiasory 
note,  in  possession  thereof,  is  a  "holder."  (See.  3060-al91,  Sup. 
Code,  1913.)  It  requires  one  more  step  or  transfer  to  create  a 
''holder  in  due  course,"  viz.,  a  transfer  by  this  payee  or  bearer 
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to  one  who,  when  he  takes  it^  has  no  notice  of  any  infirmity 
therein.  (Sec.  3060-a52,  Sup.  Code,  1913.)  In  other  words,  a 
"holder  in  due  course"  is  one  to  whom,  after  completion  and 
delivery,  the  instrument  has  been  again  delivered.  To  phrase  it 
again,  the  term  "holder  in  due  course"  is  applicable  only  to  one 
who  takes  the  instrument  by  negotiation  from  another  person 
who  is  a  holder.     (See  Sec.  3060-a30,  Sup.  Code,  1913.) 

PRINCIPLE  APPLIED:  The  note  in  question  was:  "Six 
months  after  date  we  promise  to  pay  to  the  order  of  Mueller 
Lumber  Co.  $2,500.00  at  Davenport,  Iowa,  with  6  per  cent  interest. 

(Signed)  Concrete  Construction  Co. 

Wm.  Weimer, 
H.  E.  Brown, 
A.  W.  Weimer. 
The  lumber  company  refused  to  receive  the  note.    Thereafteri 
an  officer  of  the  Concrete  Construction  Co.,  without  the  knowl- 
edge of  A.  W.  Weimer  (the  defendant),  drew  a  pen  line  through 
the  words  ' '  order  of ' '  and  after  payee 's  name  inserted  the  words, 
"or  bearer,"  and  delivered  the  note  to  the  Builders  Lime  & 
Cement  Co.  in  part  payment  of  a  debt  due  from  the  Concrete 
Company  to  the  Cement  Company,  said  latter  company,  on  receipt 
of  the  note,  surrendering  security  held  by  it  and  knowing  nothing 
about  the  fraudulent  change.    Held,  the  latter  holder  was  not  a 
"holder  in  due  course." 

BILLS  Ain)  NOTES:  Negotiation  of  Note — ^Liquidation — ^Beissae  by 
3  ICaker— Position  of  Last  Transferee.  One  who  receives  a  promis- 
sory note  from  the  maker  in  part  payment  of  a  debt  due  from 
the  maker  cannot  establish  that  he  is  a  "holder  in  due  course" 
by  showing  that  said  note  had,  prior  to  the  tiuie  he  received  it, 
been  held  by  other  "holders  in  due  course."  When  the  note 
found  its  way  back  into  the  hands  of  the  maker,  such  former 
holdings  ' '  in  due  course ' '  lost  their  former  force  and  effect,  even 
though  the  maker  did  reissue  the  note. 

Appeal  from  Scott  District  Court. — Hon.  M.  F.  Donegan, 

Judge. 

Thursday,  February  18,  1915. 

Rkhearino  Denied  Tuesday,  JMay  18,  1915. 

This  action  is  on  a  note  in  words  following: 


li 


$2,500.00.  Feb.  1,  1907. 

Six  months  after  date  we  promise  to  pay  to  the  order  of 
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Mueller  Lumber  Company  or  bearer  Twenty-five  hundred  & 
no-100  Dollars  at  Iowa  National  Bank  of  Davenport,  Iowa. 
Value  received  with  interest  at  the  rate  of  6%  per  annum. 

CONCRETE  CONSTRUCTION  COMPANY, 

By  Cecil  E.  Bryan,  President. 
Wm.  Weimer, 
Harry  E.  Brown, 
A.  W.  Weimer. 
No. Due 

(On  back)  Concrete  Const.  Co. 
By  Cecil  E.  Bryan,  Pres. 
Cecil  E.  Bryan, 
J.  S.  Wilbert. 

The  defendant  Weimer,  answering,  alleged  that  he  signed 
his  name  as  surety  following  Wm.  Weimer  and  Brown,  to 
enable  the  Concrete  Construction  Company  to  purchase  lum- 
ber of  the  payee  to  enable  it  to  complete  certain  contracts; 
that  the  payee  refused  to  take  the  note;  and  that  thereafter 
the  Concrete  Construction  Company  fraudulently  obliterated 
the  words  "order  of  in  said  note  and  inserted,  after  the 
words  '* Mueller  Lumber  Company,*'  the  words  **or  bearer" 
in  said  note,  and  for  this  reason  he  is  not  liable  thereon.  For 
reply,  plaintiff  alleged  that  said  Weimer  was  a  joint  maker, 
denied  any  alteration  and  averred,  if  any  there  was,  it  was 
made  by  defendants  or  their  agent  and  was  without  the 
knowledge  of  plaintiff,  and  the  cause  was  submitted  on  find- 
ings of  fact  made  by  the  trial  court  as  follows: 

1.  That  the  note  sued  on,  plaintiff's  Exhibit  *'A,"  was 
signed  by  the  defendant,  A.  W.  Weimer,  on  the  face  thereof. 

2.  That  at  the  time  the  defendant  signed  said  note  it  read 
payable  '*to  the  order  of  Mueller  Lumber  Company.'' 

3.  That  after  said  note  had  been  signed  by  the  defend- 
ant, A.  W.  Weimer,  it  was  left  in  the  possession  of  the  Con- 
crete Construction  Co.,  by  being  left  in  the  possession  of 
Cecil  E.  Bryan,  President  of  said  Company. 
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4.  That  after  said  note  had  been  signed  by  the  defend- 
ant, A.  W.  Weimer,  and  left  in  the  possession  of  said  Cecil 
E.  Bryan,  the  words  ** order  of"  were  stricken  out  by  being 
crossed  out  in  ink  and  the  words  *'or  bearer"  were  inserted 
on  the  face  of  said  note  immediately  after  the  words  '*  Mueller 
Lumber  Company." 

5.  That  the  said  change  in  said  note  was  made  by  said 
Cecil  E.  Bryan  and  without  the  knowledge  or  consent  of  the 
said  defendant,  A.  W.  Weimer. 

6.  That  after  said  change  had  been  made  in  said  note 
it  was  endorsed  on  the  back  thereof  as  follows: 

"Concrete  Const.  Co. 
By  Cecil  E.  Bryan,  Pres. 

Cecil  E.  Bryan, 

J.  Wilbert." 

7.  That  after  said  note  had  been  changed  and  endorsed 
as  set  out  in  findings  four  and  six  above,  and  before  maturity, 
it  was  delivered  to  and  accepted  by  the  plaintiff.  Builders 
Lime  &  Cement  Co.,  in  part  payment  of  an  indebtedness  owing 
to  said  plaintiff  by  the  Concrete  Construction  Co.,  for  material 
furnished. 

8.  That  at  the  time  said  note  was  delivered  to  and  ac- 
cepted by  -plaintiff,  said  plaintiff  released  and  delivered  to 
said  Concrete  Construction  Company  an  order  for  $2,000.00, 
which  said  company  had  previously  given  plaintiff  upon  the 
principal  contractor  of  the  Hotel  Davenport  building. 

9.  That  at  the  time  said  note  was  delivered  to  and  ac- 
cepted by  plaintiff,  said  plaintiff  had  no  knowledge  nor  infor- 
mation that  said  note  had  been  changed  in  any  manner  after 
being  signed  by  the  defendant,  A.  W.  Weimer,  or  the  other 
signers  on  the  face  thereof. 

As  conclusions  of  law,  the  court  found  the  alteration 
material,  that  plaintiff  was  holder  in  due  course  and  entitled 
to  enforce  payment  according  to  the  original  tenor  of  the 
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note.    Judgment  was  entered  accordingly.    Defendant  A.  W. 
Weimer  appeals. — Reversed. 

Cook  it  BaUuff,  for  appellant. 

J.  A.  Hanley  and  Litne  &  Waterman,  for  appellee. 

Ladd,  J. — The  note,  when  signed  by  defendant,  Weimer, 
he  being  the  last  to  sign,  was  payable  to  the  order  of  the 
Mueller  Lumber  Company,  and  thereafter  was  changed  by 
1.  altmahow  OF  erasing  ''order  oV  therein  and  inserting 
wiiriid'""'  after  the  name  of  the  payee  the  words  ''or 
teruut/:*"or  bearer."  This  was  done  without  defendant's 
"or'order"':  Consent  before  its  delivery,  by  Bryan,  presi- 
dent of  the  Concrete  Construction  Company, 
the  first  signer ;  and  the  latter,  Bryan  and  Wilbert,  endorsed 
the  same  and  thereafter  the  note  was  delivered  to  the  plain- 
tiff for  a  valuable  consideration  and  accepted  without  knowl- 
edge of  the  alteration.  Any  fraudulent  alteration  which  has 
the  effect  of  changing  the  negotiability  of  the  instrument 
altered  is  material  and  avoids  the  instrument.  Sec.  3060-al25 
Code  Sup.  Thus  the  fraudulent  addition  of  the  words  "or 
order"  or  '*or  bearer"  after  the  name  of  the  payee  or  the 
substitution  of  one  of  these  phrases  for  the  other  is  material 
and  vitiates  the  bill  or  note  in  which  this  is  done.  Needles  v. 
Shaffer,  60  Iowa  65 ;  CrosweU  v.  Labree,  81  Me.  44,  10  Am. 
St.  238;  McCauley  v.  Gordon,  64  Qa.  221,  37  Am.  R.  68; 
Walion  Plow  Co.  v.  Campbell,  35  Nebr.  173, 16  L.  B.  A.  468 ; 
Booth  V.  Powers,  56  N.  Y.  22 ;  Haines  v.  Dennett,  11  N.  H. 
180.  Ccmtra  see  Weaver  v.  Bromley,  65  Mich.  212,  31  N.  W. 
839. 

Such  is  the  law  with  relation  to  alterations  of  a  promis- 
sory note  after  delivery,  and  the  rule  is  the  same  with  respect 
to  such  alterations  before  delivery  when  made  by  the  prin- 
cipal or  payee  without  the  consent  of  the  surety  or  sureties 
signing  accommodation  paper,  in  so  far  as  these  affect  the 
rights  of  sureties.    Beli  v.  Makin,  69  Iowa  408;  Draper  v. 
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Wood,  112  Ma^.  315,  17  Am.  R.  92;  McOrath  v.  Clark,  56 
N.  Y.  34,  15  Am.  B.  372 ;  2  Daniel  on  Negotiable  Insts.,  Sec. 
1373a. 

They  may  insist  on  being  held  only  on  the  strict  terms 
of  the  contract.  But  there  is  not  enough  in  the  record  before 
us  to  warrant  the  conclusion  that  Weimer  signed  as  surety. 
The  circumstance  that  the  consideration  passed  to  the  Con- 
crete Construction  Company  did  not  necessarily  render  him 
such  or  prove  that  he  was  so  liable.  He  must  then  be  treated 
as  one  of  the  makers.  If,  as  such,  he  entrusted  the  note  with 
a  co-maker  and  the  latter  altered  the  instrument  before  de- 
livery and  it  has  passed  into  the  hands  of  a  holder  in  due 
course,  the  latter  takes  it  freed  from  the  infirmity,  on  the 
theory  that  whenever  one  of  two  innocent  parties  must  suffer 
by  the  acts  of  a  third,  he  who  has  enabled  such  third  person 
to  occasion  the  loss  must  sustain  it.  Manifestly,  this  doctrine 
does  not  apply  to  the  original  parties  to  the  instrument,  for 
then  in  that  situation  the  minds  of  the  parties  can  never  be 
be  said  to  have  met ;  for  the  payee  or  person  receiving  the 
instrument  has  taken  it  in  its  altered  condition,  the  terms  of 

which  the  complaining  maker  never  agreed 

^*  NOTBs-^^^         upon  or  subscribed  to.    The  controlling  issue 

du?  wMirae*' :      ^^^  ^^^  determination  then  is  whether  plain- 

hoiSer!^  tiff  is  a  holder  in  due  course.     It  did  not 

acquire  the  note  from  the  payee  Mueller  Lum- 
ber Co.  either  by  endorsement  or  delivery  or  from  anyone  to 
whom  that  company  had  passed  the  instrument.  The  findings 
were  that  "it  was  delivered  to  and  accepted  by  the  plaintiff. 
Builders  Lime  &  Cement  Co.,  in  part  i)ayment  of  an  indebt- 
edness owing  to  the  plaintiff  by  the  Concrete  Construction  Co. 
for  material  furnished"  it,  and  "at  the  time  said  note  was 
delivered  to  and  accepted  by  plaintiff  said  plaintiff  relecused 
to  said  Concrete  Construction  Company  an  order  for  $2,000 
which  said  company  had  previously  given  plaintiff  upon  the 
principal  contractor  of  the  Hotel  Davenport  building."  An- 
other finding  of  the  court  was  that  after  the  note  had  been 
Vol.  170  Ia.— 29 
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signed  by  Weimer,  ''it  was  left  in  the  possession  of  the  Con- 
crete Construction  Co.  by  being  left  in  the  possession  of  Cecil 
E.  Bryan,  President  of  said  Company,"  These  findings  are 
not  questioned,  and  as  the  evidence  was  not  abstracted,  but 
one  conclusion  was  to  be  inferred  therefrom,  and  that  is  that 
the  note,  after  the  alterations  and  with  the  endorsements,  was 
delivered  by  the  first  maker,  the  Concrete  Construction  Com- 
pany, to  the  plaintiff.  The  endorsement  by  it  as  maker  added 
nothing  to  its  obligations  and,  of  course,  did  not  change  its 
relation  to  the  instrument  from  one  of  the  makers  to  a  holder. 
Nor,  in  view  of  the  delivery  of  the  note  by  the  first  maker 
to  plaintiff,  is  it  to  be  inferred  that  Bryan  or  Wilbert,  whose 
names  appear  on  the  back  of  the  notes,  had  been  holders 
thereof;  but  even  if  one  or  both  had  been,  it  had  come  back 
to  the  maker,  and  giving  it  to  the  plaintiff  was  a  re-issue 
and  the  same  as  though  it  were  delivered  for  the  first  time. 
Wilkinson  v.  Daniels,  1  Q.  Greene,  179. 

There  is  no  escape  from  the  conclusion  that  the  not^  first 
passed  from  the  Concrete  Construction  Company,  one  of  the 
makers,  to  plaintiff,  and  that  the  latter  never  was  a  holder  in 
due  course.  A  ''holder  means  the  payee  or  indorsee  of  a  bill 
or  note,  who  is  in  possession  of  it,  or  the  bearer  thereof." 
Sec.  3060-al91,  Code  Sup.  Something  more  is  essential  to 
constitute  him  a  "holder  in  due  course."  The  instrument 
must  have  been  negotiated  by  a  holder  as  above  defined,  in 
order  to  constitute  the  taker  a  holder  in  due  course.  This  is 
recognized  in  Paragraph  4  of  Sec.  3060-a52,  Code  Sup.,  de- 
fining a  holder  in  due  course  and  exacting  "that  at  the  time 
it  was  negotiated  to  him  (holder)  he  had  no  notice  of  any 
infirmity  in  the  instrument  or  defect  in  the  title  of  the  person 
negotiating  it." 

Sec.  3060-a30  of  the  Code  Supplement  declares  that :  "  An 
instrument  is  negotiated  when  it  is  transferred  from  one  per- 
son to  another  in  such  a  manner  as  to  constitute  the  trans- 
feree the  holder  thereof ;  if  payable  to  bearer,  it  is  negotiated 


May  1915]     Builders  L.  &  C.  Co.  v.  Weimer.  451 

by  delivery;  if  payable  to  order,  it  is  negotiated  by  the  in- 
dorsement of  the  holder,  completed  by  delivery." 

The  point  was  settled  in  Van  der  Ploeg  v.  Van  Zuuk,  135 
Iowa  350,  where  the  court,  speaking  through  McClain,  J., 
said:  *'The  latter  term  (holder  in  due  course)  seems  unques- 
tionably to  be  used  to  indicate  a  person  to  whom  after  com- 
pletion and  delivery  the  instrument  has  been  negotiated.  In 
the  ordinary  case,  the  payee  of  the  instrument  is  the  person 
with  whom  the  contract  is  made,  and  his  rights  are  not  in 
general  dependent  on  any  peculiarities  in  the  law  of  nego- 
tiable instruments.  ...  In  other  words,  we  think  that 
'holder  in  due  course'  should  be  construed  as  applicable  only 
to  one  who  takes  the  instrument  by  negotiation  from  another 
who  is  a  holder.''  The  note  had  not  been  delivered  when  in 
the  hands  of  the  first  makers,  and  the  transfer  of  it  to  the 
plaintiff  did  not  constitute  the  latter  a  holder  in  due  course. 
3    gjj^j^g  ^j^p  Even  if  Bryan  or  Wilbert  might  at  one  time 

tiati^n*  oT^"  ^^^®  ^^'^  ^^^  ^^^^f  ^^^  Concrete  Lumber 
tion :'  re^iswfe  Company  had  again  acquired  it  and  plaintiff 
JlncS^otiaSt    could  be  in  no  better  position  on  a  re-issue 

than  were  it  first  delivered  to  it.  The  court 
erred  in  finding  plaintiff  a  holder  in  due  course  and  the  de- 
fendant might  interpose  any  defense  open  to  him  as  against 
a  party  to  the  instrument.  It  was  not  endor^d  over  by  the 
payee  or  delivered  to  plaintiff  by  it,  and  plaintiff  acquired 
such  title  as  it  had  only  through  the  insertion  of  the  word 
'* bearer,"  to  which  this  defendant  had  never  assented.  The 
instrument  sued  on  he  had  never  signed  or  agreed  to  and  he 
was  not  bound  thereby.  The  district  court  should  have  dis- 
missed the  petition. — Reversed. 

Deemer,  C.  J.,  Qaynor  and  Salinger,  JJ.,  concur. 
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A.  H.  Clabk^  Appellee,  v.  Chicago  Great  Western  Railroad 

Company,  Appellant. 

MA8TEB  At(D  8EBVANT:    Operatliig  Train— Application  of  Brakes 

1  — ^Failure  to  Warn — ^Enlea — Custom — ^Negligence.  Evidenee  and 
instructions  briefly  reviewed  and  held  to  present  a  jury  question 
whether  defendant  was  negligent  in  the  manner  in  which  the 
brakes  were  applied  to  a  train,  and  whether  warning  of  such  ap- 
plication was  required  (a)  by  rule  or  (b)  by  custom. 

MASTER  Ain>  8EBVANT:    Federal  Employers'  LUbiUty  Act— In- 

2  terstate  Commerce— Use  of  Track — Sabmitting  Question  to  Jury. 
The  Federal  Employers'  Liability  Act  authorized  an  action  there- 
under only  when  both  carrier  and  the  employee  are  engaged 
in  interstate  commerce.  Held,  carrier  was  engaged  in  such  com- 
merce over  the  track  in  question,  though  such  track  was  not 
fully  completed. 

PRINCIPLE  APPLIED:  Plaintiff's  duty  as  trainmaster  was  to 
be  out  upon  the  road  from  Oelwein,  Iowa,  to  Chicago,  supervising 
matters  in  general.  At  the  time  of  his  injury,  he  was  super- 
intending the  laying  of  gravel  on  the  track.  The  track  was 
newly  constructed  and  not  fully  completed.  It  had  not  been 
bulletined  for  use,  but  on  both  of  the  two  days  preceding  the 
injury,  it  had  been  used  to  store  two  interstate  trains,  at  least 
one  of  which  proceeded  over  the  line.  The  track  had  been  put 
to  no  other  use  except  for  work  trains.  Held,  (a)  the  defendant 
was  using  the  track  for  interstate  commerce,  and  (b)  it  was  not 
improper  to  permit  the  jury  to  say  whether  the  laying  of  the 
gravel  was  being  done  in  the  maintenance  of  a  roadbed  used  in 
interstate  commerce  or  in  the  original  construction  of  the  track. 

RELEASE:    Mental  Capacity— Evidence  Reviewed— Master  and  Serv* 

3  ant.  Evidence  reviewed  and  held  to  show  that  one  who  had 
signed  a  release  was  under  no  mental  disability  at  the  time  of 
signing. 

RELEASE:     Consideration — ^Payment  of  Lost  Wages— Re-Employ- 

4  ment.  A  release  of  all  claim  for  personal  injury,  in  consideration 
of  being  re-employed  and  paid  for  lost  time,  is  supported  by  a 
sufficient  consideration. 

Appeal  from  Dubuque  District  Court. — J.  W.  Kintzinger, 

Judge. 
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Tuesday,  May  18,  1915. 

Action  for  damages  resulted  in  verdict  and  judgment  as 
prayed.     Defendant  appeals. — Reversed. 

Carr,  Carr  &  Evans  and  Oeo.  T.  Lyon,  for  appellant. 

Matlu%t)s  &  Chalmers  and  Oeo.  A.  Barnes,  for  appellee. 

Ladd,  J. — The  injury  complained  of  was  received  near 
Stockton,  Illinois,  and  the  petition  claiming  damages  is  in 


/V 


l^jsJ^ 


two  counts,  the  first  declaring  the  defendant  liable  in  conse- 
quence of  the  negligence  of  its  engineer  under  the  provisions 
of  the  Act  of  Congress,  approved  April  22,  1908,  known  as 
the  Employers^  Liability  Act,  and  the  second  under  the  com- 
mon law.  The  latter  was  withdrawn  from  the  jury  on  the 
ground  that  *' defendant  company  is  not  liable  for  injuries 
received  by  one  of  its  employes  through  the  negligence  of  his 
fellow  servant  in  the  state  oif  Illinois.'' 

The  defendant's  line  of  railway  extends  from  Chicago 
through  BjTon,  East  Stockton  and  Stockton  on  to  Dubuque 
and  through  Iowa.  East  Stockton  is  about  one  and  one-half 
or  two  miles  east  of  Stockton,  and  Kent  is  about  the  same  dis- 
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tanoe  east  of  East  Stockton.  The  plat  will  indicate  the  con- 
struction of  the  line  at  and  between  these  several  places. 

A  train  came  from  the  east  on  the  east  main  track  to 
one  of  the  cross-overs  indicated  on  the  plat,  in  order  to  reach 
the  west  main  line,  and  this  west  main  line  is  disconnected 
from  the  line  immediately  east  of  it. 

On  the  18th  day  of  November,  1910,  the  train  crew 
picked  np  a  train  of  25  or  26  cars  of  gravel  at  Byron,  some 
40  miles  east  of  Stockton,  and  moved  it  westerly  until  reach- 
ing the  west  main  line,  and,  cutting  off  the  caboose,  shoved 
the  cars  on  a  sidetrack.  In  the  morning  of  the  19th,  they 
took  the  engine  and  caboose  from  Stockton  to  East  Stockton, 
and  going  to  the  yards  got  what  is  known  as  a  plow  car  and 
seven  cars  of  gravel,  took  them  to  the  west  main  line,  and, 
after  going  west,  backed  the  same  to  a  point  near  the  sema- 
phore and  unloaded  some  of  the  cars  on  the  track.  The  gravel 
fell  from  the  < '  V "  shaped  bins  to  the  middle  of  the  track  and 
the  plow  car  coming  behind  leveled  this  off.  On  backing  to 
unload  at  another  place  toward  the  east,  with  the  plaintiff 
standing  on  the  plow  car  near  the  sand  box  (a  sand  box  three 
or  four  feet  high  was  at  each  end),  the  conductor  and  possibly 
the  brakeman  gave  the  engineer  a  signal  to  **slow  down." 
As  the  engineer  applied  the  a^r  to  the  brakes,  the  plow  car 
jerked  and  threw  plaintiff  from  the  car  across  the  rails  below 
and  he  was  seriously  injured. 

I.  But  two  grounds  of  negligence  were  submitted  to  the 
jury:  whether  defendant  was  negligent  (1)  in  the  manner 
of  applying  the  brakes  in  response  to  the  slow  down  signal 

given  by  the  conductor  and  brakeman,  and 
smtvANT:  op.      (2)  in  failing  to  sound  the  whistle  twice  as 

eratin^  train :  .        ,     «  i    .         .1       i       i  a 

application  of     a  Warning  before  applying  the  brakes.    Ap- 

brakpR  *  fall'  *  *   •<      t*  • 

lire  to  warn:      pellant  couteuds  that  the  evidence  was  in- 
linpL  "***"■        sufficient  to  support  either.    Though  alleged 

as  distinct  grounds,  the  court  in  the  seven- 
teenth instruction  said  that  ''the  only  questions  of  negli- 
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gence,  if  any,  submitted  to  your  cousideration  are  the  alle- 
gations of  defendant's  negligence  in  carelessly  and  without 
warning  causing  the  air  to  be  applied  on  the  engine  so  severely 
and  suddenly  that  the  speed  of  the  e)igine  and  train  was 
checked  so  suddenly  and  violently  as  to  throw  the  plaintiff 
from  the  car  on  which  he  was  riding";  and  in  the  twenty- 
fourth  instruction,  the  jury  was  directed  that  in  order  to 
return  a  verdict  for  the  plaintiff  it  must  find  that  defendant's 
employees  checked  the  speed  of  the  engine  and  train  with 
unusual  force  and  violence ;  or  that  under  a  rule  of  defendant 
or  in  accordance  with  the  customary  practice,  the  engineer 
upon  receiving  a  signal  to  slow  down  when  on  the  line,  should 
respond  before  doing  3(v  with  two  short  blasts  of  the  engine 
whistle,  and  that  he  omitted  so  to  do,  and  that  because  of 
such  failure  to  give  warning  and  the  sudden  and  violent  jerk 
of  the  train  in  slowing  down,  the  plaintiff  was  thrown  from 
the  cars  and  injured. 

In  the  twenty-fifth  instruction,  the  jury  was  told  that 
if  such  were  not  the  rule  or  custom,  or  if  the  two  blasts  were 
sounded,  or  if  there  was  no  unusual  and  violent  jerk  the  ver- 
dict should  be  for  defendant.  If  such  were  the  customary 
practice,  then  the  plaintiff  might  have  been  found  to  have 
had  the  right  to  rely  upon  the  signal  before  there  would  be 
any  jerk  from  the  service  application  of  the  brakes,  and  even 
though  there  may  not  have  been  sufficient  evidence  to  show 
negligence  in  the  manner  of  applying  the  air,  the  jury  might 
well  have  concluded  that,  in  so  doing  without  warning,  the 
defendant  was  negligent.  True,  a  witness  testified  that  there 
was  no  such  rule,  but  as  plaintiff  had  testified  there  was, 
this  merely  put  the  existence  of  such  a  rule  in  issue.  One  was 
introduced  reading  that  ''when  a  signal  (except  a  fixed  signal) 
is  given  to  stop  a  train,  it  must  be  acknowledged  as  pre- 
scribed by  Rule  14  (Q)."  Rule  14  required  that  two  blasts 
shall  ** answer  to  any  signal  not  otherwise  provided  for.'* 
"What  is  meant  by  a  "fixed  signal"  is  nowhere  explained,  and, 
moreover,  the  existence  of  the  printed  rule  did  not  obviate 
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a  finding  by  the  jury  that  a  response  in  the  manner  stated 
to  a  slow-down  signal  was  not  the  customary  and  usual  prac- 
tice when  working  out  on  the  line.  We  are  of  the  opinion 
that  the  issue  as  to  defendant's  negligence  as  submitted  was 
for  the  jury. 

II.  The  court  instructed  the  jury  that,  as  the  injury  was 

in  consequence  of  the  negligence,  if  any  there  was,  of  a  fellow 

servant,  recovery  might  not  be  had  unless  the  plaintiff  as 

2    mastbb  and       ^®^  ^  ^®  defendant  was  engaged  in  inter- 

FSero7Bm-       ^^^^   commcrcc.     Appellant   contends  that 

Siii?rAct^**"n-    there  was  no  evidence  that  the  track,  when 

m«ce^^u8e™'f     the  gravel  was  being  placed,  was  being  used 

tiu^  questioD      in  interstate  commerce.     Plaintiff's  duty  as 

trainmaster  was  "to  be  out  on  the  road,  keep- 
ing things  moving,  keeping  the  trains  moving,  seeing  that 
the  men  were  doing  their  work  right  and  proper  and  an3rthing 
that  might  come  up."  He  was  then  devoting  most  of  his  time 
to  the  railway  between  Stockton  and  Byron  in  Illinois,  on 
account  of  the  congestion  of  business  there;  but  his  employ- 
ment extended  from  Oelwein,  Iowa,  to  Chicago,  Illinois,  and 
he  was  acting  under  the  direction  of  the  superintendent,  as 
his  representative.  Though  the  west  bound  track  had  not 
been  bulletined  for  use  on  November  17,  1910,  a  freight  train 
tied  up  on  the  east  end  of  it  and,  as  was  testified :  '  *  They  had 
orders  to  tie  up  there  under  the  sixteen-hour  law,  and  they 
had  backed  down  and  put  their  train  in  there  on  that  track; 
they  used  the  middle  cross-over  to  get  in  on  the  west  main 
track;  used  the  one  opposite  the  East  Stockton  depot;  they 
put  their  train  on  the  east  end  of  the  west  bound  main  line; 
stayed  there  till  the  rest  was  up,  about  eight  hours,  and  then 
pulled  out  on  the  west  bound  track  to  Dubuque,  I  presume; 
the  destination  of  that  train  was  Oelwein.  A  train  also  tied 
up  on  the  18th  at  Stockton  on  the  east  end  of  the  west  bound 
main  on  that  part  of  the  track  east  of  the  middle  cross-over 
at  the  East  Stockton  station."  Thus  this  identical  track  had 
been  actually  devoted  to  the  purposes  of  interstate  commerce 
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on  two  occasions  immediatdy  previous  to  the  accident,  and 
the  evidence  also  disclosed  that  it  had  been  made  use  of  for 
no  other  purpose.  As  plaintiff  was  trainmaster  and  the  rep- 
resentative of  the  superintendent  in  actual  charge  of  the  con- 
struction of  the  new  track,  it  is  to  be  inferred  that  he  was 
authorized  to  determine  when  so  far  completed  as  to  be  ready 
for  use  and  to  direct  the  use  to  be  made  thereof,  and  he  so 
did.  He  testified  that  the  train  crew  had  attached  the  engine 
to  the  cars  of  gravel  and  hauled  them  'Mip  to  where  the  sema- 
phore used  to  be  and  unloaded  part  of  the  cars  on  the  west 
bound  main  track.  The  engine  was  headed  west.  I  was  on 
the  train  when  they  left  East  Stockton  for  Stockton ;  rode  up 
to  the  semaphore  and  stopped  there.  I  should  judge  that 
semaphore  was  about  one-third  of  the  way  from  Stockton  to 
East  Stockton.  When  we  got  there  we  unloaded  three  or  four 
cars  to  patch  up  the  main  line.  It  was  my  business  to  show 
them  where  to  put  the  gravel.  I  don't  know  whether  that  line 
marked  as  'west  main  line'  between  East  Stockton  and  Stock- 
ton was  bulletined  for  sei-vice  or  not,  but  it  had  been  used ; 
was  used  on  the  night  of  the  17th  for  the  purpose  of  storing 
the  train;  the  crew  asked  me  where  they  should  put  their 
train, — ^they  had  orders  to  tie  up  at  Stockton — ^and  I  told  them 
where  to  put  it  because  the  other  tracks  were  full  of  gravel ; 
when  the  engine  and  six  or  seven  cars  and  the  plow  car 
reached  a  point  near  the  semaphore  I  got  off  the  train,  walked 
along  and  told  them  how  much  gravel  to  let  out  so  it  would 
not  flood  the  rails;  I  walked  along  that  way  during  all  the 
time  they  were  unloading.  After  we  had  unloaded  all  that 
was  required  at  that  point,  I  got  on  the  train  and  started  back 
for  East  Stockton,  I  got  on  my  ladder  at  the  east  end  of  the 
plow  car.  The  plow  car  is  an  ordinary  flat  car  with  sand 
boxes  on  each  end  of  it  over  the  trucks  and  the  plow  in  the 
center,  double  plow  pointed  up  to  a  point  to  throw  the  gravel 
off  the  track.  There  was  a  crank  to  raise  and  lower  the  plow ; 
when  the  plow  was  working  it  laid  right  down  on  the  track 
and  the  shoe  of  the  plow  scooped  off  a  space  of  six  inches 
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inside  about  an  inch  and  a  half  below  the  ball  of  the  rail. 
When  it  was  not  in  operation  there  were  two  to  four  inches 
from  the  bottom  of  the  plow  to  the  top  of  the  rail.  We  had 
been  distributing  considerable  gravel  in  the  new  yards  that 
day  that  is  where  the  gravel  was  needed.'' 

Other  evidence  of  similar  character  was  adduced.  The 
defendant  was  engaged  in  interstate  commerce  over  this  line 
of  railway;  it  had  used  this  particular  track  on  which  to 
store  at  least  two  trains  actually  bound  from  points  in  Illinois 
to  Oelwein,  Iowa ;  the  construction  had  been  sufficiently  com- 
pleted for  that  purpose  and  what  was  being  done  might  well 
have  been  found  to  be  merely  leveling  the  grade  and  fiUing  up 
depressions  therein  for  continued  use  in  interstate  commerce. 
Certainly  the  jury  might  have  so  found  under  the  evidence, 
rather  tlian  that  what  was  being  done  was  a  part  of  the  origi- 
nal construction  of  the  roadbed  disconnected  from  its  use; 
and  if  so,  there  was  no  error  in  submitting  to  the  jury  whether 
what  was  done  was  in  the  maintenance  of  the  roadbed  being 
used  in  interstate  commerce  or  in  the  original  construction  of 
the  same.  If  the  former,  then  plaintiff  was  engaged  in  inter- 
state commerce  at  the  time  of  being  injured  and  must  recover, 
if  at  all,  by  virtue  of  the  so-called  Employers'  Liability  Act 
of  Congress.    Pedersan  v.  By.,  229  U.  S.  146. 

III.  The  defendant  pleaded  the  execution  of  a  release 

dated  February  2,  1911,  from  *'all  claims,  damages,  actions, 

causes  of  action  or  suits  at  law  for  'or  because  of  any  matter 

or  thing  done,  omitted  or  suffered  to  be  done 

mental  ca-         by  said  company,  its  agents  or  servants  '  up 

ence  re-  to  the  date  of  the  release.    In  reply,  the  plain- 

viewed:  maa- 

ter  and  a^TT-  tiff  alleged,  first,  that  the  release  was  pro- 
cured by  fraud  in  that  Dr.  Davis,  the  defend- 
ant's surgeon,  represented  to  plaintiff  that  nothing  ailed  him 
except  a  difficulty  with  his  nerves,  and  recommended  that  he 
resume  employment  with  defendant  and  mingle  with  his  for- 
mer associates  and  that  this  would  likely  cure  him ;  that  he  so 
did  in  reliance  upon  said  physician's  recommendation  and 


May  1915]  Clark  v.  Railroad  Co.  459 

signed  said  release  in  reliance  thereon ;  that  the  statements  of 
the  said  physician  were  false,  known  to  be  false  by  him  and 
made  with  the  intention  of  inducing  him  to  execute  the  release 
mentioned. 

In  addition  to  this,  the  plaintiff  alleged  that  he  was  in- 
capable at  the  time  of  signing  the  release  to  execute  a  valid 
contract.  The  trial  court  declined  to  submit  the  issue  of 
fraud  raised  by  the  reply,  and  as  plaintiff  has  not  appealed, 
we  have  no  occasion  to  pass  on  that  ruling,  (see  however 
Haigh  v.  Wh4;ie  Way  Laundry  Co.,  50  L.  R.  A.  (N.  S.)  1091, 
and  cases  collected  in  note) ;  but  did  submit  the  question  as  to 
whether  the  plaintiff  was  capable  of  and  did  appreciate  the 
conditions  of  the  release.  Appellant  contends  that  the  evi- 
dence is  insufficient  to  show  that  the  plaintiff  was  unable  to 
comprehend  what  he  did  at  the  time  of  executing  the  release. 
The  plaintiff  testified: 

*'I  have  heard  of  the  rule  that  employes  are  required 
to  sign  releases  before  they  return  to  work;  I  knew  there 
was  such  a  rule.  In  a  general  sense  I  knew  what  a  release 
was.  Dr.  Davis  told  me  at  the  time  Mrs.  Clark  was  with  me 
that  there  was  nothing  the  matter  with  me  but  the  nerves 
and  in  order  to  get  well,  I  must  go  back  among  the  men,  get 
back  among  my  old  associates  and  forget  it,  told  me  the  only 
way  I  would  improve  would  be  to  get  among  the  men  and 
forget  it,  get  it  off  my  mind.  I  told  Mr.  Causey  what  Davis 
had  told  me  when  I  went  to  report  for  work,  told  him  the 
doctor  said  I  would  get  well  faster  if  I  went  to  work.  Mr. 
Causey  told  me  I  would  have  to  sign  a  release.  I  don't  know 
as  I  said,  'I  know  it,'  but  I  might  have  said  I  suppose  so, 
or  something  of  that  kind.  I  knew  the  nature  of  the  paper 
I  would  have  to  sign  was  termed  a  release.  I  cannot  say  that 
Mr.  Causey  told  me  anything  I  didn't  already  know,  when 
he  told  me  I  would  have  to  sign  a  release.  Then  he  said  he 
would  pay  me  for  time  lost,  and  I  responded  'very  well'  or 
words  to  that  effect.    That  is  all  the  conversation  I  had  with 
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hiin«  There  was  no  talk  about  any  payment  in  the  fntore; 
tlie  only  thing  I  remember  was  speaking  abont  my  eyesight 
and  hearing  and  he  told  me  that  wouldn't  be  held  against  ray 
physical  examination.  So  far  as  my  reeeiving  any  more 
pay  if  I  didn't  get  well  as  the  doctor  thought  I  would,  there 
was  nothing  said,  either  by  me  or  by  Mr.  Causey  about  receiv- 
ing any  additional  compensation.  .  .  .  There  was  no 
indication  to  me  that  if  I  did  not  get  well  I  would  be  entitled 
to  any  more.  According  to  the  doctor's  report  to  me,  there 
was  nothing  to  get  well  only  the  nerves;  I  felt  some  pain 
and  felt  I  had  not  been  improving  as  fast  as  I  should ;  I  did 
not  feel  I  was  already  well,  knew  I  was  not  well  when  1 
went  to  talk  to  Mr.  Causey.  The  doctor  told  me  it  was  the 
only  way  I  would  get  well ;  I  knew  I  was  not  well  at  the  time. 
.  .  .  I  did  not  read  the  release  when  I  signed  it,  did  not 
pay  much  attention  to  it,  I  knew  I  had  to  sign  it,  so  I  just 
signed  it  without  looking  at  it.  The  instrument,  defendant's 
'Exhibit  A,'  is  the  release  I  signed  in  the  superintendent's 
office,  that  is  my  signature.  I  could  read  at  the  time  I  signed 
that  release.  I  think  I  stood  up  and  signed  it  on  a  table; 
it  was  handed  to  me  by  Mr.  Johnson 's  clerk.  ...  I  talked 
over  with  Mrs.  Clark  the  matter  of  going  back  to  work  and 
if  I  remember  right,  she  did  not  want  me  to  go  to  work ;  we 
often  talked  over  the  advisability  of  taking  Dr.  Davis'  advice 
and  returning  to  work;  as  I  remember  she  protested  against 
it,  protested  against  my  signing  anything ;  told  me,  after  the 
conversation  with  Dr.  Davis  in  which  he  referred  to  signing 
up,  not  to  sign  anything,  and  protested  against  me  doing  it. 
She  asked  me  when  I  went  to  work,  not  to  go,  regardless  of 
what  the  doctor  said.  The  day  I  reported  she  requested  me 
not  to;  she  warned  me  not  to  sign  anything." 

The  superintendent  and  the  clerk  present  testified  that 
they  noticed  nothing  out  of  the  way  with  plaintiff  at  the 
time  of  signing  the  release.  That  Davis  had  prescribed  cer- 
tain pills  for  him  to  take  in  order  to  relieve  him  from  pain 
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is  not  disputed^  but  there  is  no  evidence  that  the  effect  of 
these  pills  was  to  impair  his  intellect,  and  we  have  been  unable 
to  discover  any  testimony  which  tended  to  indicate  that  he 
was  mentally  incapable.  Undoubtedly  he  had  suffered  severe 
pain  and  his  wife  had  insisted  that  he  should  not  sign  a 
release,  but  this  with  his  testimony  falls  far  short  of  estab- 
lishing inability  on  his  part  to  comprehend  what  he  was 
doing.  See  Owens  v.  Nonvood  Coal  Co.,  157  Iowa  389 ;  Oakes 
V.  Ry.,  157  Iowa  15 ;  Nason  v.  By.,  149  Iowa  608. 

The  defendant,  on  receipt  of  the  release,  paid  plaintiff 
for  the  time  since  being  injured  «tt  the  same  rate  of  compen- 
sation as  before,  and  employed  him  as  conductor,  when,  but 

for  the  execution  of  the  release,  it  would  not 

4 .  Rblsasb  : 

consideration:     have  donc  SO.     Such  payment  and  employ- 
payment  of 

lost  wages :         ment,  contrary  to  appellee  s  contention,  con- 

re-employment.  ?  ^  x-m-  j 

stituted  a  sufficient  consideration  for  said 
release.  It  follows  that  the  court  erred  in  submitting  to  the 
jury  the  issue  as  to  plaintiff's  mental  capacity  to  execute  the 
release,  and  because  of  this  error  the  judgment  is — Reversed. 

Deemee,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Franklin  Benjamin,  Appellee,  v.  Petersen  Heat,  Light 
&  Power  Company  et  al..  Appellants. 

▲OnON':     Improper  Joinder — ^Waiver.    The  improper  joinder  of  flc- 

1  tione  fnmiBheB  no  ground  for  complaint  when  no  objections  are 
made  thereto  in  the  lower  court.    (Sec.  3548,  Oode,  1897.) 

MOBTOAOE8:    Foreclosure— Seal  Party  In  Interest — ^Pledgor.    The 

2  pledgor  of  a  promissory  note  secured  by  mortgage  may  maintain 
foreclosure  proceeding. 

EVIDBKOE:     Exclusion— Immaterial  Issae.     The  exclusion  of  evi- 

3  dence  as  to  who  employed  the  attorney  of  record  for  plaintiff 
was  not  error,  when  the  object  sought  was  to  show  that  plain- 
tiff had  pledged  the  note  sued  upon,  such  act  of  pledging  being 
no  defense  to  the  action. 
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OONTnnJANOE:    DiBcretion  of  Court — OpXKMrtimlty  to  Prove  Imnut- 
4    torlal  iBsaa.    It  ia  not  error  to  deny  a  motion  for  a  continnanee 
in  order  to  prove  an  immaterial  matter;  for  instance,  to  en- 
able defendant,  in  a  mortgage  foreclosure,  to  prove  that  the 
plaintiff  was  only  the  equitable  owner  of  the  note. 

Appeal  from  Hardin  District  Court. — ^Hon.  R.  M.  Wright, 

Judge. 

Friday,  June  18,  1915. 

Action  in  equity  to  foreclose  a  mortgage.  Decree  for 
plaintiff.     Defendants  appeal. — Affirmed, 

E.  H.  Lundy  and  Dean  W,  Peisen,  for  appellants. 

Williams  <fc  Huff  and  W.  J5.  Wilson,  for  appellee. 

Per  Curiam. — We  cull  from  the  record  the  following 
statement  which  we  think  fairly  states  the  case.  The  Iowa 
Falls  Electric  Light  &  Power  Company,  while  the  owners 
of  an  electric  light  plant  at  Iowa  Falls,  executed  three  mort- 
gages. The  second,  securing  notes  aggregating  some  $14,- 
000.00,  was  owned  by  the  plaintiff.  Default  was  made  and 
this  action  commenced  to  foreclose. 

The  contentions  of  the  defendant  are,  substantially,  that 
in  1910,  a  former  bill  was  filed  to  foreclose  the  same  mort- 
gages, which  proceeded  until  April  7,  1910,  when  formal 
decree  of  foreclosure  was  rendered;  that  is,  a  draft  of  a 
decree  was  signed  by  the  judge.  At  the  same  date,  a  contract 
was  made  between  plaintiff  and  0.  F.  Petersen,  providing, 
among  other  things,  that  the  decree  signed  by  the  judge 
should  be  deposited  with  one  Harris  in  escrow  pending  the 
carrying  out  of  the  other  provisions  of  the  contract.  That 
contract  was,  in  substance,  an  effort  on  the  part  of  plaintiff 
and  the  defendant,  Petersen,  to  fund  all  the  indebtedness  of 
the  defendant  company  by  issuing  bonds  secured  by  a  mort- 
gage for  $50,000.00  on  the  company's  plant;  that  Petersen 
should  deliver  these  bonds  to  plaintiff;  that  the  bonds  were 
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to  be  issued  to  pay  off  the.  three  mortgages  on  the  plant,  and 
Petersen  was  to  retain  $7,000.00  of  them  for  himself;  that 
Petersen  should  forward  to  plaintiff  a  complete  statement 
of  the  condition  of  the  plant,  and  an  abstract,  and  pay  Ben- 
jamin $250.00.  Plaintiff  was  then  to  look  after  lithc^aphing 
the  bonds  and  send  them  to  Petersen,  who  was  to  execute  them 
and  file  with  Harris  in  escrow.  When  Benjamin  delivered 
up  the  notes  in  satisfaction  of  the  two  mortgages,  the  bonds 
were  to  be  turned  over  to  him.  There  is  no  undertaking  by 
Benjamin  that  he  will  do  these  things,  but  merely  a  pro- 
vision that  if  he  does  secure  the  releases  of  the  three  mort- 
gages he  is  to  be  given  the  $50,000.00  of  bonds,  less  $7,000.00 
retained  by  Petersen.  The  bonds  were  never  issued  and 
nothing  was  done  under  the  contract.  It  is  conceded  by 
appellee  that  if  the  bonds  had  been  issued  and  plaintiff  had 
received  them  in  satisfaction,  that  would  have  been  a  defense. 
The  effort  to  clean  up  the  whole  debt  by  issuing  the  bonds 
failed,  as  plaintiff  claims,  and  the  court  found,  because  the 
franchises  for  the  use  of  the  streets  expired  in  about  two 
years,  whereas  Petersen  represented  to  plaintiff  that  they 
ran  for  twenty  years;  and  no  bonds  maturing  in  twenty 
years  could  be  placed  on  a  franchise  expiring  in  two  years. 
At  any  rate,  as  stated,  the  bonds  that  were  to  be  issued  to 
pay  the  notes  secured  by  this  mortgage  were  not  issued. 

In  a  further  effort  to  adjust  these  matters,  an  arrange- 
ment was  made  between  Benjamin  and  Petersen  looking 
toward  a  trade  for  some  Oregon  land.  The  third  mortgage  on 
the  light  plant  was  owned  or  represented  by  one  Hill.  It  was 
also  additionally  secured  by  a  lien  of  some  character  on  some 
kind  of  plant  at  Marshalltown.  As  before  indicated,  the 
contemplated  settlement  between  Benjamin  and  Petersen, 
which  was  not  consummated,  provided  for  some  bonds  to  be 
retained  by  Petersen.  The  third  mortgage  was  of  small 
value,  and  it  was  doubtless  hoped  that  it  could  be  provided 
for   for   a   nominal    consideration.     Petersen   had   already 
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claimed  the  title  to  some  land  in.  Oregon.  It  seems  the  Ore- 
gon land  was  subject  to  a  mortgage  which  bad  been  fore- 
closed, a  sale  had  been  had  under  the  decree  and  all  but  four 
days  of  the  time  for  redemption  had  expired.  While  matters 
were  in  this  condition,  with  negotiations  pending  for  an 
exchange  to  Petersen  of  the  indebtedness  secured  by  the  third 
mortgage,  before  referred  to,  and  also  by  the  Marshalltown 
property  for  the  Oregon  equity,  Petersen  gave  Benjamin  what 
purported  to  be  an  abstract  of  title  and  a  lease  of  the  Oregon 
land,  together  with  a  deed,  in  which  no  grantee  was  named. 
The  answer  alleges  that  said  deed  and  abstract  were  accepted 
as  a  settlement  in  full  of  all  the  claims  of  the  plaintiff  against 
each  and  aU  of  the  defendants.  We  think  the  evidence  does 
not  show  any  such  agreement,  and  the  paper  executed  between 
the  two  does  not  show  this.  The  whole  matter  was  not  com- 
pleted. The  memorandum  or  receipt  just  referred  to  provides 
that : 

''If  I  can  get  a  satisfactory  settlement,  satisfactory  to 
me  of  the  encumbrances  on  said  farm,  that  tiie  deal  on  the 
Iowa  Falls  plant  goes  through,  as  per  our  previous  arrange- 
ment; if  not  the  papers  should  be  returned." 

It  is  conceded  by  appellee  that  the  papers  should  prob- 
ably have  been  returned,  as  the  deal  was  not  completed,  but 
is  contended  that  the  fact  that  an  abstract  of  title  of  the 
Oregon  land,  with  the  blank  deed,  had  been  left  with  plaintiff, 
does  not  pay  the  mortgage. 

These  are  the  only  defenses  set  up  in  the  pleadings. 
They  are  not  now  seriously  relied  upon  by  appellant.  We 
say  this  because  these  matters  are  not  covered  by  the  assign- 
ments of  error  which  have  been  made.  Upon  the  trial,  the 
facts  were  found  against  appellants,  and  reliance  is  now 
placed  by  appellants  upon  matters  more  or  less  technical. 

It  should  have  been  stated  that,  in  addition  to  the  fore- 
closure of  the  mortgage,  a  judgment  was  rendered  against 
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0.  P.  Petersen  on  the  note  for  $1,000.00,  and  of  this,  com- 

1.  Action:  plaint  is  made  on  the  ground  that  the  author- 
joinSkT^:'           ity  of  a  managing  agent  to  sign  negotiable 

^^'  paper  must  be  shown.    But  it  appears  that 

the  note  was  made  by  the  manager  of  the  business,  and  the 
testimony  of  the  manager  is  that  he  reported  the  exe- 
cution of  tiiis  note  to  Petersen,  and  it  was  contended  for 
appellee  that  if  there  was  any  question  of  the  authority 
of  the  agent  to  make  the  note  it  must  have  been  raised 
promptly,  and  the  failure  to  make  any  objection  is  a  ratilica- 
tion,  and,  further,  that  the  authority  of  a  general  manager 
of  a  commercial  business  does,  prima  fade,  extend  to  the 
making  of  a  promissory  note  for  his  principal.  We  think  the 
only  question  there  could  be  as  to  the  propriety  of  the  judg- 
ment against  Petersen  on  this  note  is  whether  the  one  suit 
to  foreclose  the  mortgage,  and  in  the  same  action  to  recover 
judgment  on  the  note,  might  not  be  regarded  as  multifarious. 
But  no  objection  was  made  thereto,  and  it  is  waived.  Code, 
Sees.  3547,  3548.    The  objection  is  first  made  on  appeal. 

2.  It  is  objected  that  the  suit  cannot  be  maintained  in 
the  name  of  the  plaintiff  because,  at  the  time  the  bill  was 
filed,  the  plaintiff  had  pledged  the  notes  and  mortgages  in 

suit  to  one  Lamb.    But  it  has  been  held  that 

2 .    MOHTGAOES  :  . 

foreclosure:        while,  upon  a  pledge  of  negotiable  or  other 

real  party  In 

int^ert:  securities,  the  technical  legal  title  may  pass 

so  as  to  enable  the  pledgee  to  maintain  a  suit 
at  law  in  his  own  name,  the  assignor  or  pledgor,  the  original 
owner,  remains  the  owner  in  equity,  subject  to  a  lien  in  favor 
of  the  pledgee,  and  may  maintain  a  suit  in  equity  as  such 
owner.    OUnum  v,  Heiiman,  137  Iowa  336. 

3.  It  is  contended  by  appellants  that  the  witness  Wilson 
should  have  been  required  to  testify  as  to  his  appearance  and 
employment  in  the  case.    Witness  was  also  an  attorney  of 

record  for  plaintiff  and  declined  to  answer 

8.    D7IDENCB:  •      ,  .  -.     1  1  .         , 

exclusion :  im-    some  of  the  questions  propounded  to  him  be- 

material  Issue.  ^  x-     x- 

cause  they  were  privileged  as  between  himself 

and  his  client.    We  think  he  did  answer  as  to  his  appearance 
Vol.  170  Ia.— 30 
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and  employment.    The  record  shows,  among  other  questions 
asked: 

Q.  "Did  Mr.  Benjamin  employ  you,  I  will  put  it  that 
way,  to  appear  here  in  this  casef 

Court:  "You  may  answer  that  question." 
A.  "Mr.  Benjamin  requested  me  and  authorized  me  to 
appear  for  hinu"  Q.'"Did  he  employ  you  to  do  so  T"  A. 
"That  is  a  legal  conclusion  I  should  say;  Mr.  Benjamin  has 
not  paid  and  I  think  I  can  properly  say  he  has  not  promised 
in  word  to  pay  me  any  money  for  my  services."  Q.  "So 
you  have  neither  an  oral  promise  nor  a  written  promise  from 
Mr.  Benjamin  to  pay  you  for  your  services  in  this  case!" 
A.  "Unless  it  may  be  implied  from  the  fact  that  I  am  ren- 
dering services  with  Mr.  Benjamin's  knowledge  and  ap- 
proval. ' ' 

A  number  of  questions  were  asked  along  this  line.  As 
to  those  questions  wherein  the  witness  was  excused  from 
answering,  we  think  they  related  to  confidential  and  privileged 
communications.  Furthermore,  the  question  as  to  who,  if 
anyone,  employed  Mr.  Wilson,  was  not  a  fact  that  tended  to 
sustain  any  issue  tendered  by  the  defendant.  The  only  bear- 
ing this  could  have  would  be  upon  the  claim  of  appellants 
that  at  the  time  of  the  trial  another  person  had  become  the 
legal  owner  of  the  notes  and  mortgages  in  suit.  The  only 
matter  of  importance  from  appellants'  standpoint  would  be 
to  show  that  Mr.  Wilson  was  not  employed  by  plaintiflf. 
There  was  other  evidence  in  the  case  to  the  effect  that  plaintiff 
was  not  employing  Wilson.  But,  for  the  reasons  given  in  the 
prior  division  of  the  opinion,  we  think  this  is  immaterial. 

4.  Continuance:  ^^^  *^®  ®*™®  reason,  there  was  no  abuse  of 
Surt^^^oppSr-  discretion  of  the  trial  court  in  overruling  de- 
provl^  immate-  fcndants'  motion  for  a  continruance.  The 
rtai  isBue.  continuance  was  asked  in  order  that  defend- 

ants might   show  that  the  notes  and  mortgage  had  been 
pledged  and  that  the  legal  title  was  in  another. 
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Our  conclusion  is  that  the  appeal  is  without  merit,  and 
the  judgment  and  decree  of  the  district  court  is — Affirmed. 

Deemer,  C.  J.,  Evans,  Weaver  and  Preston,  JJ.,  concur. 


Davidson  Brothers  Company,  Appellee,  v.  Des  Moines  City 

Railway  Company,  Appellant. 

NEGLiaENOE:    WI1611  Finding  Not  Disturbed  on  Appeal.    Defend- 

1  ant's  negligence  having  been  found  by  the  jury,  such  finding 
will  not  be  disturbed  on  appeal  if  the  evidence,  when  given  its 
most  favorable  construction  in  plaintiff's  behalf,  affords  any 
reasonable  or  substantial  support  therefor.  Evidence  reviewed 
and  held  to  support  the  jury's  finding  that  a  street  railway,  in 
running  its  car  around  a  street  corner  and  into  a  vehicle  was 
negligent. 

NEOLIOENOE:    Vehicle  in  Known  Place  of  Danger— Oontrlbutory 

2  KegUgence.  Placing  a  vehicle  in  a  public  street  in  position 
where  it  can  be  hit  by  a  passing  street  car  is  not  necessarily 
contributory  negligence.  Evidence  reviewed  and  held  to  show 
that  the  driver  was  not  negligent  per  se  in  so  placing  his  de- 
livery truck. 

NEGLIGENCE:   Ordinary  Oare — "Last  Clear  Chance" — ^Instmctions. 

3  An  instruction  that  the  jury  might  find  defendant  negligent 
if  he  knew  or  in  the  exercise  of  ordinary  care  ought  to  have 
known  that  plaintiff's  truck  was  in  a  place  of  danger  in  time  to 
stop  the  car  and  avoid  the  injury,  and  did  not  do  so,  is  not  a 
statement  of  the  ''last  clear  chance"  doctrine. 

NEGLIGENCE:  Failure  to  Stop  Car^-Evldenc»— Speed  of  Car.  Under 

4  an  assignment  of  negligence  in  that  defendant  negligently  failed 
to  stop  its  car  and  avoid  the  injury,  evidence  as  to  the  speed 
of  the  car  is  admissible,  even  though  the  speed  of  the  car  was 
not  specifically  assigned  as  negligence. 

EVIDENCE:    Value— Article  Bougbt  of  Beputable  Firm — Competency 

5  of  Witness.  Witness  held  competent  to  testify  to  the  value  of 
an  axle  for  a  truck,  even  though  the  axle  in  question  was  the 
only  one  he  had  ever  bought,  and  he  judged  of  its  value  from 
the  fact  that  he  bought  it  of  a  reputable  firm  dealing  in  such 
articles,  and  believed  the  price  they  charged  was  the  reasonable 
value. 
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APPEAL  AND  EBBOB:    Omnilras  ABslgnments  Disregarded.     An 

6  omnibus  assignment  of  error  covering  numerous  items  or  points, 
for  an  understanding  of  which  the  court  must  search  through 
the  abstract  or  transcript^  will  be  disregarded. 

APPEAL     AND     EBBOB:       OroaB-BTamlnationh-Hannleas    Error. 

7  Where  a  witness  had  testified  that  after  he  had  warned  de- 
fendant of  the  danger,  the  defendant  rang  the  bell  yet  did  not 
stop,  it  was  perfectly  proper  to  ask  the  defendant  on  cross- 
examination  whether  he  did  ring  the  bell.  An  answer,  "I  can't 
remember  whether  I  did  or  not"  is  especially  harmless. 

Appeal  from  Polk  District  Court. — Hon.  C.  S.  Bradshaw, 

Judge. 

Friday,  June  18,  1915. 

Action  at  law  to  recover  damages  for  an  injury  to  a  de- 
livery wagon  or  truck  owned  by  plaintiff,  alleged  to  have 
been  occasioned  by  the  negligence  of  defendant's  servants. 
There  was  a  verdict  for  plaintiff  for  $148.69,  and  from  the 
judgment  entered  thereon,  the  defendant  appeals. — Affirmed. 

Parker,  Parrish  &  MiUer,  for  appellant. 

Miller  dk  WaUingford  and  0.  H.  MUler,  for  appellee. 

Weaver,  J. — The  defendant  operates  a  street  railway 
system  in  the  city  of  Des  Moines.  The  plaintiff  carries  on  a 
wholesale  fruit  and  produce  business  in  the  same  city  and 
makes  use  of  an  auto  truck  for  the  delivery  of  goods  sold  to 
local  retail  merchants.  On  January  12, 1912,  the  plaintiff,  hav- 
ing occasion  to  deliver  certain  goods  at  the  store  of  Moon 
Brothers,  which  fronts  south  upon  Easton  Boulevard,  one  door 
west  of  its  intersection  with  East  Twenty-fourth  Street,  sent 
an  employee,  one  Hablitz,  to  perform  that  service.  Along 
the  middle  of  the  boulevard  in  front  of  Moons'  store  is  the 
track  of  the  defendant's  Walker  Street  line.  This  line  ends 
at  Twenty-fourth  Street,  where  cars  coming  from  the  west 
on  the  boulevard  make  the  turn  for  their  return  trip  by  the 
use  of  a  "Y,"  which  extends  north  the  necessary  distance  on 
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Twenty-fourth  Street.  On  the  comer  lot  between  Moons' 
and  Twenty-fourth  Street  is  a  drug  store  which,  to  a  greater 
or  less  extent,  serves  to  hide  the  view  of  a  car  on  the  ''Y" 
from  a  person  in  the  street  in  front  of  Moons'.  There  was 
snow  on  the  street,  but  its  depth  and  the  extent  and  size  of 
the  drifts  and  the  obstruction  therefrom,  if  any,  to  the  con- 
venient use  of  the  street  are  matters  upon  which  there  is  con- 
siderable conflict  in  the  evidence.  On  the  occasion  now  under 
inquiry,  plaintiff's  employee  drove  the  truck  to  the  front  of 
Moons'  store  for  the  purpose  of  delivering  the  goods.  While 
he  was  so  engaged,  one  of  the  defendant's  cars  which  had 
been  out  on  the  '*T"  track  came  back  around  the  comer  into 
the  boulevard  and  into  collision  with  the  standing  truck, 
causing  the  injuries  complained  of.  Alleging  that  such  col- 
lision and  injury  were  occasioned  by  the  negligence  of  de- 
fendant's servants  in  the  management  of  the  car,  and  without 
contributory  negligence  by  plaintiff  or  its  employee,  this 
action  is  brought  to  recover  damages.  The  negligence  charged 
is  alleged  to  have  been  manifested  (1)  in  failure  to  exercise 
due  care  to  stop  the  car  and  thus  prevent  the  collision ;  and 
(2)  in  the  further  fact  that  the  truck  was  standing  at  rest 
and  merchandise  was  being  unloaded  therefrom  in  plain  view 
of  the  persons  managing  the  car,  who  failed  to  heed  the  signal 
or  alarm  given  by  the  driver  or  to  stop  and  give  him  oppor- 
tunity to  move  the  truck  to  a  position  of  safety.  The  allega- 
tions of  the  petition  are  denied  by  the  answer. 

I.  Appellant  submits  the  proposition  that  there  is  no 
substantial  showing  of  negligence  on  its  part,  and  that  a 
verdict  should,  therefore,  have  been  directed  in  its  favor. 
1.  nbgligbncb:      Bearing  in  mind  the  elementary  rule  that, 
tiHiSd"on  ^"'    ^^^  J^^  having  found  the  defendant  negli- 
appeai.  ^^^^  ^  charged,  the  court  on  appeal  will  not 

disturb  the  finding  if  the  evidence,  when  given  its  most  favor- 
able construction  in  plaintiff's  behalf,  affords  any  reasonable 
or  substantial  support  therefor,  we  have  no  trouble  in  saying 
that  the  objection  is  not  well  taken.    The  evidence  on  tiie  part 
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ii'.' 


of  plaintiS  fAirijf  Ikz^Ia  to  a^.:Tr  -Jlai,  ir:--i  tie  Ei-x:>jit  the 
car  eame  from  L^^hiLd  tr.«  iirrhtrn  ^irini  bj  tLe  drup  itore, 
the  trufrk  wa*  in  plaixk  rirrw  of  tr--r  !r:«>torT,.».a ;  tot  he  con- 
timiad  aroand  the  -"irvt:  a  AjiiAt.-n?  of  iLir:j  to  ihirty-firc 
feet  ii.to  the  LoulTvard  at^J  i:-:o  ih^  ci.fLiai«ja  withoat  stop- 
ping, althon^t.  tr.e  driv^rr  of  thi:  tru-.-Ju  standing  upon  the 
track  at  or  near  tL»:  Prrar  of  the  tra  -k.  thrtv  ap  his  hands 
and  signaled  him  to  stop.  A-x-or  il:.g  to  tL*r  motorman's  own 
staterneiit,  he  was  moving  T^ry  iiowlv — a:->nt  one  mile  per 
hour — and  be  could  r»-aii;Iv  have  avoi-jtd  the  aoeidenL    He 

m 

sajSy  **When  we  were  coming  aroui^d  the  curve  I  think  we 
were  going  not  over  a  mile  an  hoar  and  I  was  just  taking  mv 
time  in  coming  around  the  curve.  I  was  moving  slowly. 
When  I  got  toward  the  cur\-e  I  noti'-v<l  the  auto  there  close 
to  the  track."  He  further  states  that,  as  he  came  up  to  the 
truck,  he  noticed  it  was  close,  but  the  front  end  of  the  car 
cleared  it  and  he  continued  his  course  until  the  rear  steps, 
which  projected  outward  beyond  the  body  of  the  ear,  hit  the 
truck.  Plaintiff's  testimony  is  to  the  efft*ct  that  the  car  was 
moving  more  rapidly,  perhaps  five  miles  an  hour^  and  raked 
its  whole  length  against  the  truck.  It  is  a  fair  inference  from 
his  own  statement  that  the  motorman  knew  the  nearness  of  the 
truck  to  the  railway  track;  but  finding  in  his  slow  approach 
that  the  front  end  of  his  car  was  clearing  the  obstruction,  he 
forgot  for  the  moment  the  danger  to  be  apprehended  from  the 
projecting  steps  at  the  rear,  and  thus  brought  about  the  injury. 
If  sOy  the  question  of  his  negligence  was  clearly  one  for  the 
jury.  And  even  if  he  was  not  forgetful  and  continued  to 
move  his  car  in  the  honest  belief  or  opinion  that  there  was 
room  for  him  to  pass  without  colliding  with  the  truck,  the 
position  of  which  was  directly  under  his  eye,  it  would  still 
be  a  question  of  fact  and  not  of  law  whether  he  was  exercising 
that  reasonable  measure  of  care  that  his  duty  required.  Still 
again,  the  jury  could  have  found  under  the  evidence  that 
Ilablitz,  standing  upon  the  track,  signaled  the  car  in  time  to 
stop  before  reaching  the  truck,  and  if  this  be  true,  it  could 
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well  be  said  that  the  motorman  saw  it,  or,  in  the  exercise  of 
due  care,  ought  to  have  seen  it,  and  his  failure  to  heed  it  was 
negligence. 

II.  Is  the  plaintiff's  driver  chargeable  with  contributory- 
negligence  as  a  matter  of  law?  This  is  affirmed  by  the  appel- 
lant on  the  ground  that  the  driver  stopped  the  truck  at  a 
2  nbolioencb-  plftce  where  he  knew  it  would  not  clear  a 
known  pUce  passing  car.  In  our  judgment,  this  fact,  if 
contributory  Conceded,  does  not  conclusively  negative  the 
negligence.  exercise  of  reasonable  care  on  his  part.  He 
was  not  a  trespasser.  He  could  rightfully  stand  his  truck  in 
position  to  enable  him  to  unload  his  goods.  According  to  his 
testimony,  the  street  was  blocked  with  snow,  which  was  to  some 
extent  heaped  and  drifted,  leaving  just  room  enough  for  a 
wagon.  The  width  of  the  passable  part  of  the  street  between 
the  track  and  Moons'  store,  he  estimates  at  six  feet,  and  his 
truck  was  ten  and  a  half  feet  in  length.  He  stopped  with  the 
front  end  of  the  truck  nearest  the  store,  the  body  of  the 
vehicle  angling  to  the  west  and  the  rear  end  nearer  to  the 
car  track.  The  car  in  question  was  out  of  sight  on  the  "Y" 
and  he  did  not  know  of  its  presence  until  it  came  past  the 
end  of  the  drug  store  to  take  the  curve  in  his  direction. 
There  was  evidently  not  time  for  him  then  to  mount  the 
truck,  start  his  engine  and  move  out  of  the  way,  and  he 
sought  to  stop  the  car  by  standing  on  the  track  and  signaling 
the  motorman.  While  he  says,  in  one  part  of  his  testimony, 
with  reference  to  the  place  where  he  stood  his  truck,  **If  I 
knew  of  the  car  I  would  have  drove  up  so  he  would  have 
cleared,''  and  also  stated  that  he  knew  it  was  not  in  the 
clear,  he  further  testified : 

**If  I  had  known  I  was  going  to  hit  there,  I  could  not 
have  driven  up  a  little  farther;  the  snow  was  too  deep.  I 
won't  say  it  was  three  feet,  but  deep  enough  so  I  could  not 
get  in  there.  I  understand  these  motors  and  what  they  can 
do,  so  I  did  not  try  it.    I  was  not  scared  of  the  car  hitting 


472  Davidbon  v.  City  Railway.  [170  Io>^rtt 

me  and  wrecking  me,  it  would  take  <Hily  five  minutes  t4> 
unload  the  stuff.  I  made  no  attempt  to  go  farther  in,  tar  I 
knew  I  could  not  get  in  any  further." 

There  was  evidence  on  the  part  of  the  appellant  denying^ 
the  existence  of  any  serious  obstruction  of  the  street  by  snowr 
and  indicating  that  the  truck  could  have  been  driven  nearer 
the  curb,  but  the  conflict  is  not  for  this  court  to  decide.  In 
no  aspect  of  the  evidence  can  we  say  it  shows  conclusively  a 
want  of  care  by  the  driver.  As  already  suggested,  he  was 
rightfully  in  the  street  and  engaged  in  the  performance  of 
a  lawful  act  which  was,  at  most,  a  matter  of  a  few  short 
minutes.  If,  in  view  of  the  condition  of  the  street,  he  used 
reasonable  care  to  so  place  his  truck  as  not  to  unnecessarily 
obstruct  the  use  of  the  public  way  by  others,  including  the 
railway  company,  and  was  proceeding  promptly  to  discharge 
his  load,  it  would  be  a  most  arbitrary  holding  to  charge  him 
with  negligence  as  a  matter  of  law,  even  though  he  knew  that 
his  vehicle  did  not  wholly  clear  the  street  car  track.  The 
court  did  not  err  in  submitting  the  question  of  contributory 
negligence  to  the  jury. 

Quite  parallel  in  point  of  principle  is  the  recent  Massa- 
chusetts case  of  Donovan  v.  Ry,  Co,,  99  N.  E.  956.  In  that 
case,  the  plaintiff,  driving  a  delivery  wagon,  backed  up  in 
front  of  a  store  and  was  in  the  act  of  unloading  goods,  when 
the  wagon  was  struck  by  a  passing  street  car.  Upon  appeal 
from  a  verdict  by  the  plaintiff,  it  was  argued,  as  it  is  here, 
that  the  driver  was  negligent,  but  the  court  said : 

''It  could  not  be  ruled  as  a  matter  of  law  that  the  plain- 
tiff was  not  in  the  exercise  of  due  care.  He  had  the  right  to 
back  his  wagon  up  to  the  store  as  he  did  and  he  testified 
before  doing  so,  *I  looked  up  and  down  the  street  for  a  car, 
but  saw  none.'  It  was  for  the  jury  to  say  whether,  in  view 
of  the  frequency  with  which  cars  came  along  the  track,  he 
should  have  looked  again  before  or  while  attempting  to  unload 
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the  barrel,  or  whether  he  did  all  that  could  be  done  to  avoid 
an  accident  after  he  heard  the  gong  or  saw  the  car." 

There  is  nothing  in  any  of  our  cases  which  requires  a 
different  conclusion  on  our  part,  and  the  rule  which  we  hern 
apply  is  in  strict  accord  with  approved  principles  governing 
the  use  of  public  streets  and  highways. 

IIL  Error  is  assigned  upon  the  giving  of  the  sixth  para- 
graph of  the  court's  instructions  to  the  jury 
ordinary  care :    because  it  IS  said  to  charge  the  jury  upon  the 

'iaat  clear  •      .^      x- 

chance":  in-      doctrine  of  the  last  fair  chance.     The  fol- 

structions. 

lowing  extract  from  the  paragraph  criticised 
sufSciently  indicates  its  effect: 

"It  was  the  duty  of  defendant's  employes,  in  charge  of 
said  car,  to  exercise  ordinary  care  to  determine  whether  or 
not  plaintiff's  auto  truck  was  in  a  place  of  danger,  and  to 
avoid  the  injury  thereto.  If  said  employes,  or  either  of  them, 
knew,  or  in  the  exercise  of  ordinary  care  should  have  known, 
that  plaintiff's  auto  truck  was  in  a  place  of  danger,  in  time  to 
stop  said  car  and  avoid  the  injury  to  said  auto  truck,  and 
failed  to  so  stop  the  car,  you  would  be  justified  in  finding  the 
defendant  guilty  of  negligence." 

This,  it  will  be  readily  seen,  is  not  a  statement  of  the 
last  fair  chance  principle,  but  rather  a  clear  and  explicit 
statement  of  the  duty  of  the  persons  in  chaise  of  the  car  to 
keep  proper  lookout  as  they  moved  through  the  street  to  avoid 
collision  with  other  persons  or  vehicles  rightfully  being  or 
moving  upon  the  public  way.  That  there  is  a  duty  to  keep 
such  lookout  and  to  avoid  injury  to  others  whom  the  com- 
pany's servants  see  or  ought  to  see  in  a  place  of  danger  and 
that  failure  in  this  respect  is  negligence  is  too  thoroughly  set- 
tled to  permit  argument  or  citation  of  cases.  But  see  Barry 
V.  Ry.  Co.,  119  Iowa  62,  and  the  later  cases  in  which  that 
precedent  has  since  been  cited  and  followed. 
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We  may  add  also  that,  even  if  the  instruction  challenged 
conld  be  construed  as  a  statement  of  the  rule  to  which  appel- 
lant objects,  it  would  not  be  erroneous.  For,  assuming  that 
Hablitz  was  negligent  in  the  placing  of  his  truck,  no  peril 
arose  therefrom  until  the  street  car  came  around  the  comer; 
and  there  is  evidence  from  which  the  jury  could  find  that, 
upon  its  appearance,  Hablitz  at  once  sought  to  avert  the  col- 
lision by  signaling  the  motorman  in  time  for  the  latter  to  stojh 
If  the  motorman  saw  the  signal  and  failed  to  stop,  or  if  he 
failed  to  see  it  because  of  his  want  of  proper  attention  to  his 
duties,  then  he  was  negligent  and  appellant  would  be  liable 
for  the  damages,  notwithstanding  the  prior  negligence  of  the 
driver.  On  this  point,  see  Barry  Case,  supra;  Latson  if. 
Transit  Co.  (Mo.),  91  S.  W.  109;  Keeney  v.  Ry.  Co.  (Mass.), 
96  N.  B.  73 ;  and  the  Donovan  Case,  supra. 

IV.  Numerous  errors  are  assigned  upon  rulings  admit- 
ting and  rejecting  testimony.  Of  these,  we  mention  the  fol- 
lowing : 

The  court  permitted  the  plaintiff  to  testify  to  the  speed 
at  which  the  car  was  moving,  and  this  is  said  to  be  erroneous 
because  the  petition  did  not  charge  excessive  speed  as  a  ground 

of  negligence.     The  speed  of  the  car  was, 

*'  SiSir™^8top    nevertheless,  a  legitimate  subject  of  inquiry. 

Seed^of*  car! '    Negligence  was  charged  in  the  failure  of  the 

appellant  to  stop  its  car  and  avoid  the  injury. 
Whether  the  motorman  could  or  ^ould  not  have  stopped  the 
car  by  the  use  of  prompt  and  reasonable  care  depended  in  a 
material  degree  upon  the  rate  at  which  he  was  moving.  He 
himself  says  he  was  moving  very  slowly  and  had  his  car  under 
perfect  control,  and  if  this  be  true,  so  much  the  more  readily 
could  he  have  observed  the  signals  given  and  brought  the  car 
to  a  st£mdstill  before  striking  the  truck.  The  evidence  was 
properly  admitted. 

It  was  a  part  of  plaintiff's  claim  that  the  injury  to  the 
truck  necessitated  the  furnishing  of  a  new  axle,  and  witness, 
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having  testified  that  he  knew  the  value  of  the  one  obtained  for 

that  purpose,  said  it  was  worth,  delivered, 
▼aiue :  article  $45.00.  On  cross-examination,  he  said  this  was 
reputable  the  Only  axle  he  had  ever  purchased  and  that 

flrm :  com- 
petency of         he  judged  of  its  value  from  the  fact  that  he 

witness. 

bought  it  from  a  reputable  firm  engaged  in 
that  business  and  believed  that  the  price  they  gave  was  its 
fair  value.  Thereupon,  appellant  moved  the  court  to  with- 
draw from  the  jury  the  testimony  of  the  witness  on  this 
point,  and  the  motion  was  overruled.  The  fact  that  the 
abstract  does  not  state  the  grounds  assigned  for  the  motion 
is  reason  enough  for  not  sustaining  the  exception.  If  we 
would  be  authorized  to  assume  that  the  ground  relied  upon 
was  the  incompetence  of  the  witness  to  testify  to  values,  we 
still  think  the  ruling  not  erroneous.  The  witness  himself 
bought  the  axle  in  the  market  of  a  dealer  engaged  in  that 
business,  and  while  he  may  not  have  been  an  expert  on  that 
subject,  he  was  not  disqualified  to  give  an  opinion.  More- 
over, another  witness,  a  dealer  in  such  articles,  testified,  giv- 
ing the  same  estimate  of  the  value  of  the  axle,  and  no  witness 
attempts  to  place  the  value  at  any  smaller  figure. 

Again,  it  is  said  that  the  court  erred  in  permitting  the 
witness  Lyon  to  testify  to  certain  items  of  expense  or  damage 
mentioned  and  numbered  7  to  17.    It  is  a  familiar  rule  fre- 
quently applied  in  this  court  that  an  omnibus 

6.    APPBAL   AND  ^.  -  J.        n 

ebbob:  omni-     exception  Or  assignment  of  error  covering 

bus   assign-  .  .  -  ,  , 

ments  dis-         numcrous  items  or  points,  for  an  understand- 

regarded.  '^  ' 

ing  of  which  the  court  must  search  through 
the  abstract  or  transcript,  will  not  be  considered. 

Hablitz  testified  that,  when  he  signaled  the  car  to  stop, 
the  motorman  rang  the  bell  but  continued  to  come  on.  The 
motorman,  having  testified  for  the  appellant,  was  asked  on 

cross-examination  whether  he  rang  the  bell 
■BBOB :  cross-     as  he  approached  the  truck,  and  over  the  ob- 

examination:        .       .  •  ,,  ,  .,_  , 

harmless  jection,    was  allowed   to   answer,      I    can  t 

error.  "  '  ' 

remember  whether  I  did  or  not."  So  also, 
tii>on  cross-examination  of  the  conductor,  he  was  asked  how 
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far  the  car  step  projected  into  the  street,  and  over  like  objec- 
tion, answered,  **I  can't  say  how  far  it  would. '*  It  seems 
hardly  necessary  to  say  that  these  questions  and  answers, 
whether  strictly  cross-examination  or  not,  can,  upon  no  rea- 
sonable theory,  be  held  in  the  least  degree  prejudicial  to  the 
appellant.  The  fact  called  for  in  each  case  was  pertinent 
and  proper  for  the  consideration  of  the  jury;  but  in  each 
instance,  the  witness  in  substance  simply  answered  that  he 
did  not  remember.  The  assignment  of  error  in  this  respect 
is  without  merit. 

We  shall  not  extend  this  opinion  to  consider  the  other 
assignments.  So  far  as  they  fairly  arise  upon  the  record, 
they  are  sufficiently  covered  and  ruled  by  the  conclusions  we 
have  already  announced.  No  good  reason  is  shown  for  setting 
aside  the  verdict,  and  the  judgment  rendered  thereon  will  be 
— Affirmed. 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Pour  Traction  Auto  Company,  Appellee,  v.  Rudolph 

Hurni,  Appellant. 


SALES:    Contract  Evldencad  by  Letter— Dnty  of  Court  to  Constrae. 

1  When  a  buyer  is  informed  by  letter  of  the  specific  terms  on 
which  an  article  is  sold  and  shipped  and  the  buyer  receives 
the  article  in  accordance  therewith,  the  contract  is  complete 
and  the  construction  thereof  is  solely  for  the  court,  irrespective 
of  other  subsequent  correspondence. 


SALES:  Rescission— Unwarranted  Dominion  Over  Property-— Beads- 
2  Blon  Blgbt  Forfeited.  An  executed  contract  of  sale  may  be 
rescinded  for  breach  of  an  express  written  warranty.  To  de- 
termine  this  question  of  rescission,  the  purchaser  may,  in  the 
light  of  the  warranty,  fairly  test  the  article  purchased.  But  let 
the  purchaser  beware!  He  must  not,  in  violation  of  the  warranty, 
assume  a  forbidden  control  over  such  property.  Such  control 
may  work  a  forfeiture  of  his  right  to  rescind.  So  held  in  the 
overloading  and  altering  of  an  auto  truck. 

PRINCIPLE  APPLIED:     An  auto  truck  was  rated  at  3,000 
pounds  capacity.    Damages  from  misuse  and  neglect,  and  repairs 
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iLnd  alterations  outside  the  vendor 's  factory  without  the  vendor  'b 
written  consent^  were  speeifically  exeepted  from  the  written  war- 
ranty. The  purchaser  loaded  the  truck  to  at  least  3,600  pounds. 
Bepeated  and  expensive  repairs  and  alterations  were  made  on 
the  machine  in  violation  of  these  terms  of  the  warranty.  Held, 
the  purchaser  had  forfeited  his  right  to  rescind  the  contract. 

Appeal  from  Woodbury  District  Court. — Hon.  George  Jep- 

SON,  Judge. 

Friday,  June  18,  1'  5. 

Action  at  law  in  two  counts,  the  first  upon  a  sale  and 
delivery  of  an  auto  truck  and  to  recover  the  agreed  price 
therefor;  the  second  count  to  recover  upon  a  note  given  for 
the  purchase  price  of  the  truck.  Defendant  claimed  the 
truck  did  not  meet  the  conditions  and  comply  with  the  con- 
tract. For  reply,  plaintiff  pleaded  a  waiver  or  loss  of  the  right 
to  return  the  truck  because  of  certain  changes  and  repairs 
made  by  defendant  without  the  written  consent  of  plaintiff, 
contrary  to  the  terms  of  the  contract  and  the  warranty  under 
which  the  machine  was  sold.  Trial  to  a  jury.  At  the  close 
of  all  the  evidence,  the  court  sustained  plaintiff's  motion  for 
a  directed  verdict,  and  judgment  was  rendered  against  the 
defendant.    Defendant  appeals. — Affirmed. 

Edwin  J.  Siason  and  W.  (?.  Sears,  for  appellant. 
Carter,  Brackney  &  Carter,  for  appellee. 

Preston,  J. — 1.  Defendant  was  doing  business  at  Sioux 
City,  Iowa,  under  the  firm  or  trade  name  of  R.  Humi  Pack- 
ing Company.  About  the  first  of  January,  1910,  and  before 
the  correspondence  hereafter  set  out,  defendant  and  his 
engineer,  or  master  mechanic,  went  to  plaintiff's  factory  at 
Mankato,  Minnesota,  and  inspected  and  tried  the  truck  that 
was  later  shipped  to  defendant.  On  January  24,  1910,  de- 
fendant wrote  plaintiff  a  letter,  making  a  proposition  for  the 
purchase  of  the  truck.    This  letter  follows : 
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*' Sioux  City,  Iowa,  January  24,  1910.— The  Pour  Trac- 
tion Auto  Company,  Mankato,  Minn.  Qentlemen: — Taking 
up  the  matter  of  purchasing  one  of  your  auto  trucks  we  wish 
to  make  you  a  proposition.  We  will  take  the  truck  you  offered 
to  our  Mr.  Hurni,  when  he  was  in  Mankato,  for  $2,000.00 
with  the  addition  of  three  oil  lamps,  horn,  tool  kit,  four 
chains,  one  storage  battery  and  six  dry  batteries,  in  the  fol- 
lowing way:  We  will  buy  the  truck  on  six  months'  time, 
giving  you  a  note  for  six  months,  without  interest  for  the  full 
purchase  price.  If  the  truck  proves  to  be  what  you  warrant 
it  to  be  in  every  way,  we  will  accept  it  at  the  end  of  six 
months  and  take  up  our  note.  If  the  truck  does  not  prove 
satisfactory  we  will  be  obliged  to  refuse  same. 

'*We  have  considerable  faith  in  your  truck,  from  what 
we  have  seen  of  it,  but  as  it  is  a  new  truck  and  has  not  had 
the  chance  to  stand  the  test  of  durability  and  other  things 
that  are  essential  in  a  good  truck,  we  would  not  care  to  pur- 
chase one,  only  on  the  above  conditions. 

"There  is  a  very  fine  field  here  to  place  a  good  many 
tracks  and  if  you  decide  to  sell  to  us  the  truck  as  above,  we 
believe  it  will  be  an  easy  matter,  if  your  truck  is  what  we 
believe  it  to  be,  for  you  to  place  a  good  many  here  in  Sioux 
City. 

**You,  no  doubt,  know  that  placing  the  first  truck  in  a 
community,  is  sometimes  a  very  hard  thing  to  do,  but  if  once 
started  and  proven  satisfactory,  the  rest  is  quite  easy.  If 
you  decide  to  sell  us  the  truck,  and  it  proves  satisfactory, 
you  can  easily  make  arrangements  with  us  to  demonstrate 
and  boost  your  truck,  which  would  mean  a  great  deal  to  you 
in  establishing  your  truck  in  this  section  of  the  country. 

B.  Hurni  Packing  Co.,  Per  R.  Hurni. 

**P.  S.  The  note  we  would  give  you  will  be  a  bank- 
able  piece  of  paper,  and  if  you  have  faith  in  your  machine, 
you  can  get  money  on  same  any  time.  R.  Hurni  Pack- 
ing Co.'' 
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January  25,  1910,  plaintiff  made  a  counter  proposition 
by  letter  as  follows: 

*' January  Twenty-fifth,  1910.— R.  Humi  Packing  Co., 
Sioux  City,  Iowa.  Gentlemen: — ^We  have  your  esteemed 
favor  of  January  24th  and  note  contents.  Our  list  price  on 
the  Model  'E'  Truck  you  mention  is  $2,650.00,  and  of  this 
amount  we  figure  20  per  cent  for  agency  commission.  The 
truck  would  then  net  us  $2,130.00. 

"You  can  readily  understand  that  our  present  ambition 
is  not  so  much  to  make  a  large  profit  as  it  is  to  get  our  cars 
on  the  market  and  with  this  in  mind  we  have  deducted 
$130.00  and  made  you  a  price  of  $2,000.00  on  this  truck.  We 
feel  that  this  is  all  we  can  stand  in  the  way  of  reduction 
even  if  necessary  to  lose  present  sale  of  the  truck.  At  the 
same  time  we  need  the  money  as  our  capital  is  limited  and 
it  would  be  necessary  for  us  to  discount  your  note  and  that 
would  be  a  further  deduction  of  $60.00. 

''We  are  willing  to  make  you  the  following  proposition 
to  show  you  that  we  have  faith  in  our  car : 

**We  will  take  your  note  for  $2,000.00  for  six  months 
at  six  per  cent  and  deliver  the  car  to  the  railroad  in  this  city 
with  the  following  equipment : 

''Two  side  and  one  rear  oil  lamps,  horn,  tool  kit,  wheel 
chains,  one  storage  battery  and  six  dry  batteries  and  we  will 
guarantee  the  car  as  per  the  inclosed  written  guarantee. 

"We  have  faith  in  our  car  and  know  that  should  you 
decide  to  purchase  it  there  will  be  no  question  as  to  you  keep- 
ing it  and  being  satisfied  with  it  beyond  your  expectations. 

"The  above  offer  is  made  to  you  for  immediate  accept- 
ance as  there  are  other  parties  now  negotiating  for  the  pur- 
chase of  this  truck.    Pour  Traction  Auto  Co." 

In  response  to  the  above  letter,  defendant  wrote  under 
date  of  January  29,  1910,  as  follows : 

"January  29,  1910. — Pour  Traction  Auto  Co.,  Mankato, 
Minn.    Gentlemen : — ^We  are  in  receipt  of  your  favor  of  the 


480  Auto  Co.  v.  Hubni.  [170  Iowa 

25th  inrt.  stating  your  terms  on  your  Model  ^£'  Track, 
and  we  have  considered  same.  We  have  decided  to  accept 
your  offer  of  $2,000  for  this  truck,  payment  to  be  made  by 
giving  you  our  note  for  six  months  at  6  per  cent  from  date 
of  note.  Amount  of  note  $2,000,  and  dated  and  made  same 
day  that  truck  is  received  in  Sioux  City.  As  per  our  former 
proposition,  we  will  give  this  truck  a  fair  trial  for  six  months, 
and  if  it  proves  satisfactory  during  said  period  we  will  accept 
same  and  take  up  our  note,  and  if  not  we  will  be  obliged  to 
refuse  same. 

''As  we  have  stated  before,  we  have  every  confidence  in 
your  machine,  if  we  did  not,  we  would  not  have  made  you 
an  offer,  for  we  have  had  some  very  flattering  offers  made  to 
us  by  different  firms,  to  get  their  machines  introduced  into 
this  territory.  From  what  we  have  seen  and  can  judge  of 
your  truck,  we  believe  it  to  be  the  best  we  have  seen  up  to 
this  time  and  we  sincerely  hope  we  will  not  be  disappointed, 
for  we  will  be  just  as  anxious  as  you  are  to  have  this  truck 
prove  to  be  a  winner. 

''After  having  tried  this  truck  for  a  short  time,  if  we 
decide  it  is  worth  pushing  and  recommending,  we  will  be 
pleased  to  take  your  agency  for  Sioux  City.  This  machine 
will  be  used  all  over  this  city,  on  all  kinds  of  roads  and  in 
every  kind  of  weather  and  we  believe  we  will  have  the  best 
kind  of  opportunities  to  demonstrate  and  prove  the  worth  of 
your  truck  and  make  a  good  many  sales  for  you.  If  you 
decide  to  take  this  proposition  into  consideration,  let  us 
know  what  you  will  be  willing  to  do  on  a  commission  basis. 

"Our  Mr.  Humi  stated  that  you  were  to  furnish  a  jack 
with  this  truck  in  addition  to  the  other  equipment  already 
mentioned.    Kindly  see  that  a  jack  is  included  in  this  order. 

"You  may  make  the  shipment  at  once  and  it  will  not  be 
very  long  before  the  first  'Pour  Wheel  Gear  Drive  Auto 
Made  in  the  U.  S.'  will  be  doing  business  in  Sioux  City. 

R.  Humi  Packing  Co.'' 
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February  1,  1910,  plaintiflP  wrote  defendant  as  follows: 


<  *  Cl. 


February  First,  1910.— R.  Hurni  Packing  Co.,  Sioux 
City,  la.  Glentlemen : — ^We  have  your  esteemed  favor  of  the 
29th  and  have  entered  your  order  on  one  Model  *E'  one  and 
one-half  Ton  Truck  with  the  following  equipment : 

''Two  side  and  one  rear  oil  lamps,  horn,  tool  kit,  wheel 
chains,  one  storage  battery,  six  dry  batteries  and  one  jack. 

'*We  are  awaiting  the  arrival  of  a  shipment  of  lamps 
and  tool  kits  and  as  soon  as  they  get  here  we  will  ship  the 
car;  or  if  the  delay  appears  to  be  too  long  we  will  ship  the 
car  without  equipment  and  express  that  to  you  when  it 
arrivea 

"We  are  entering  your  order  upon  the  conditions  as 
stated  in  our  previous  correspondence,  to  wit : 

* '  Upon  the  arrival  of  the  truck  in  Sioux  City  you  are  to 
make  to  us  a  promissory  note  of  $2,000.00  (bankable  paper), 
the  purchase  price  of  the  car  f .  o.  b.  Mankato,  Minn.,  with 
interest  at  6  per  cent  per  annum  due  in  six  months  from 
above  date.  You  are  to  use  the  car  for  six  months  under  the 
terms  of  our  warranty  which  you  already  have  and  if  at  the 
end  of  that  time  we  have  not  complied  with  its  terms  in 
every  measure,  you  are  to  return  the  truck  and  we  are  to 
return  your  note  cancelled,  otherwise  you  are  to  take  up  the 
note  and  'BOOST.' 

"We  have  arranged  with  agents  we  now  have  to  pay 
20  per  cent  commission  on  every  car  sold  at  list  price  and  we 
will  be  glad  to  offer  you  the  same  terms  the  territory  to  be 
arranged  as  soon  as  you  are  convinced  that  our  car  merits 
your  consideration. 

"We  are  anxious  to  see  the  Kato  'doing  business'  in 
your  city  and  we  will  hasten  shipment  as  fast  as  possible. 


Four  Traction  Auto  Co. 


9> 


The  written  warranty  referred  to  in  said  correspondence 

and  accompanying  the  same  is  as  follows: 
Vol.  170  Ia.— 31 
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**OUB  WABRANTT 

''We  g^rantee  our  product  for  one  year  from  the  date 
of  shipment,  against  defective  workmanship  or  material. 
Breakages  occurring  within  that  time  by  reason  of  defective 
workmanship  or  material  will  be  replaced  free  of  charge 
when  such  part  or  parts  are  returned  to  us  for  inspection, 
express  or  freight  prepaid.  This  guarantee  does  not  apply 
to  damages  resulting  from  accident,  misuse  or  neglect  nor 
does  it  apply  to  tires  or  the  batteries  or  ooiL 

"We  cannot  accept  any  responsibility  to  the  purchaser 
of  our  goods  when  said  goods  have  been  altered  or  repaired 
outside  of  our  factory  unless  we  have  previously  given  our 
consent  to  such  alterations  or  repairs  in  writing.  Four  Trac- 
tion Auto  Co.,  Mankato,  Minn." 

Thereupon  plaintiff  shipped  to  defendant  and  delivered 
to  the  railroad  company  for  him  f .  o.  b.  Mankato,  Minn.,  the 
truck  in  question.  The  machine  arrived  at  Sioux  City,  Feb- 
ruary 9,  1910,  and  defendant  paid  the  freight,  unloaded  it 
and  commenced  its  use.  After  the  truck  had  been  so  received, 
and  on  February  17,  1910,  the  defendant  mailed  to  plaintiff 
his  note  for  $2,000.00,  dated  February  9,  1910,  and  a  pro- 
posed written  contract  for  execution  by  plaintiff.  The  note 
was  not  bankable,  as  had  been  suggested  in  some  of  the  cor- 
respondence and  contained  the  clause,  "Subject  to  the  con- 
ditions of  a  certain  contract  of  even  date  herewith  for  the 
purchase  of  an  automobile  truck."  We  deem  it  unnecessary 
to  set  out  the  memorandum  for  contract. 

February  19,  1910,  the  plaintiff  wrote  defendant  a  letter, 
so  much  of  which  as  is  now  material  is  as  follows : 

"We  have  your  favor  of  the  17th  inclosing  contract  and 
note  and  have  gone  over  same  carefully.  The  contract  does 
not  altf^ther  meet  with  our  approval,  and  in  our  opinion 
does  not  meet  the  terms  of  sale.  We  object  to  the  second 
clause  of  the  contract  which  reads  as  follows:    'It  is  also 
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agreed  by  and  between  the  parties  that  should  the  automo- 
bile truck  prove  unsatisfactory  to  the  party  of  the  second 
part  during  the  six  months  following  the  date  of  this  contract 
by  reason  of  defective  workmanship  or  material,  it  may  be 
returned  by  the  party  of  the  first  part  and  the  aforemen- 
tioned note  cancelled  and  this  contract  null  and  void. '  And 
we  also  object  to  the  reference  in  the  next  clause  concern- 
ing damages  affecting  the  utility  or  usefulness  of  the  truck. 
...  If  you  will  kindly  refer  to  our  letter  of  the  first 
instant  and  couple  it  with  the  warranty  we  inclosed,  you 
have  a  more  liberal  contract  than  you  could  secure  from  any 
other  maker  in  the  country.  We  have  given  you  six  months 
in  which  to  pay  for  it  and  in  that  time  the  car  should  earn 
you  enough  to  pay  for  itself  if  you  have  the  hauling  we 
think  you  have.  Under  the  terms  of  our  warranty  to  you 
we  are  going  to  keep  that  car  in  perfect  condition  for  a  year, 
accidents  and  abuse  excepted,  and  if  it  was  going  to  develop 
defects  at  all  it  certainly  would  in  that  length  of  time. 
.  .  .  The  note  you  sent  us  is  a  conditional  note  and  we 
would  be  unable  to  negotiate  it  in  this  territory  until  after 
maturity.  .  .  .  Our  letter  first,  together  with  the  war- 
ranty, is  a  clear  contract,  without  quibbling  or  unnecessary 
verbiage,  contracting  against  mechanical  defect  for  one  year, 
with  the  privilege  to  you  to  return  the  car  at  the  end  of  six 
months,  if  we  fail  to  replace  defective  parts.  In  other  words, 
your  car  must  be  kept  mechanically  perfect  for  one  year. 
You  stand  upon  this  warranty  and  forward  to  us  a  note 
without  condition  so  that  we  may  take  it  to  a  local  bank  and 
deposit  it  as  so  much  money;  and  if  at  the  end  of  the  six 
months  the  car  comes  back  you  will  have  no  difficulty  in  get- 
ting back  the  $2,000.00  and  interest." 

To  this,  defendant  replied  on  March  Ist,  stating  in  sub- 
stance that  defendant  was  surprised  at  the  contents  of  plain- 
tiff's letter  of  the  19th,  and  claiming  that  the  written 
memorandum  for  contract  conformed  to  the  statements  in 
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the  correspondence.  Soon  after  the  truck  was  received  by 
defendant  on  February  9th,  a  key  was  sheared,  necessitating 
the  return  of  a  shaft  to  Mankato,  which  was  replaced  by  plain- 
tiff, and  on  February  15th,  plaintiff  wrote  defendant  an 
follows : 

''Mankato,  Minn.,  Feb.  15,  1910. — ^R.  Hurni  Packing 
Company,  Sioux  City,  Iowa.  Gentlemen: — ^We  are  shipping 
you  by  express  key  and  shaft  to  replace  the  one  sheared  in 
your  Eato  car.  We  cannot  bear  any  responsibility  in  the 
future  for  damages  resulting  from  overloading  the  truck. 
This  truck  has  a  capacity  of  one  and  a  half  tons  and  will 
stand  some  overload,  but  not  nearly  another  ton  as  you  had 
on  when  this  key  was  sheared.  If  your  driver  will  bear  this 
in  mind,  he  will  have  no  difficulty  with  the  car.  In  regard  to 
the  note  you  were  to  send  us  upon  the  day  the  car  arrived  in 
Sioux  City,  we  have  not  received  it  as  yet.  Kindly  give  this 
your  immediate  attention.  Four  Traction  Auto  Co.,  E.  R. 
Brown.*' 

It  is  thought  by  appellant  that  there  is  a  conflict  in  the 
testimony  as  to  what  the  contract  was  and  that,  therefore, 
the  matter  should  have  been  submitted  to  the  jury.  Appel- 
^    „  lant   also  contends  that  the  correspondence 

1 .   Sales  :  con-  ^ 

dence/by  let-  between  the  parties  after  the  shipment  of  the 
court*'to^  °'  truck  and  its  receipt  by  defendant  on  Febru- 
construe.  ^^^  g^j^  should  be  considered  as  a  part  of  the 

contract.  But  there  is  no  dispute  as  to  the  writing  of  the  letters 
by  plaintiff  and  defendant  which  we  have  already  set  out,  and 
the  interpretation  or  construction  of  them  is  a  question  for 
the  court.  We  think  there  was  a  meeting  of  the  minds  and 
a  completed  contract  of  sale  as  shown  by  the  letters  which 
culminated  in  the  shipment  of  the  machine,  together  with  the 
written  warranty  of  plaintiff.  Appellee's  letter  of  February 
1st  clearly  embodies  the  terms  upon  which  the  order  is  entered 
and  the  truck  shipped ;  and  when  the  truck  was  shipped,  the 
defendant  did  not  refuse  to  receive  it,  but  paid  the  freight, 
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unloaded  the  truck  from  the  ears  and  began  the  use  of  it, 
without  objection  to  the  terms  named.  On  July  25,  1910, 
and  again  on  July  29th,  defendant  notified  plaintiff  that  the 
truck  was  unsatisfactory  and  that  they  had  tried  it  for  six 
months.  Defendant  claims  there  were  other  difficulties  with 
the  machine,  but  according  to  appellant's  claim,  this  devel- 
oped soon  after  he  commenced  using  the  truck.  His  claim 
is  that  it  would  stall ;  that  it  had  to  be  taken  frequently  to  the 
garage ;  that  the  chief  difficulty  appears  to  have  been  in  the 
assembling  of  the  parts  and  in  the  application  of  the  power 
and  in  the  engine ;  that  the  plan  of  the  truck  was  novel  and 
an  experiment. 

2.  Taking  up  now  first  the  question  as  to  the  waiver 
pleaded  by  the  plaintiff,  it  is  alleged  by  plaintiff  in  the  reply : 

''Plaintiff  for  further  reply  states  that  said  truck  was 
improperly  used  and  handled  by  said  defendant  while  in 
defendant's  possession;  that  said  truck  was  overloaded  be- 
yond its  rated  capacity;  that  said  defendant 
"'  8cteSonf%ii-      made  or  caused  to  be  made  repairs  to  said 
miaion  over       truck  by  pcrsons  other  than  the  plaintiff, 

property :  re* 

sciMion  right     and  outside  of  plaintiff's  factory,  contrary 

forfeited.  "^ 

to  the  terms  of  the  contract  and  agreement 
between  plaintiff  and  said  defendant ;  and  that  said  defendant 
did  in  other  respects  misuse  the  truck  in  question. 

"Plaintiff  for  further  reply  states  that  said  defendant, 
in  the  making  of  repairs  upon  said  truck  in  a  manner  other 
and  different  than  is  provided  for  in  the  written  guaranty 
and  contract  and  agreement  between  plaintiff  and  said  de- 
fendant, thereby  accepted  said  truck  as  its  own,  and  thereby 
waived  any  right  to  refuse  said  truck  or  to  return  the  same 
to  plaintiff,  and  the  said  truck  thereupon  became  the  absolute 
property  of  said  defendant  without  any  right  in  said  defend- 
ant to  refuse  or  return  the  same." 

The  testimony  shows  that  the  truck  had  at  different  times 
been  overloaded.    At  one  time,  when  there  was  an  accident  to 
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the  machine,  plaintiff  claims  it  had  a  load  of  forty-six  hun- 
dred pounds.  Defendant  claims  it  was  only  loaded  with 
thirty-six  hundred  pounds.  But  the  record  is  that  the  truck 
was  rated  at  one  and  one-half  tons. 

The  record  further  shows  that,  contrary  to  the  terms  of 
the  contract  and  of  the  written  warranty,  the  appellant,  while 
the  truck  was  in  his  possession,  had  repairs  made  repeatedly 
at  a  garage  in  Sioux  City,  and  had  alterations  made  in  the 
truck  itself,  changing  and  altering  certain  parts  of  the  ma- 
chine and  adding  other  parts  to  it.  Defendant  testifies  that 
his  master  mechanic  put  a  couple  of  iron  rods  on  each  side 
of  the  truck  to  keep  the  wheels  going  straight ;  says  he  knows 
the  changes  were  made,  and  that  they  had  to  do  it.  He  fur- 
ther says:  ''I  do  not  know  how  many  times  I  had  the  truck 
repaired  in  Sioux  City,  probably  about  twenty  times,  more 
or  less." 

Another  witness  for  defendant  says:  **One  repair  was 
a  drive  shaft.  It  was  split ;  I  remember  that,  and  we  put  in 
a  new  one;  it  was  an  axle  shaft.  The  key  had  stripped  off 
the  gearing." 

The  same  witness  says:  **The  engine  did  not  have 
enough  power  and  we  tried  to  get  more  power  out  of  it  and 
tried  to  change  it,  tried  to  change  adjustments  and  things 
like  that." 

Another  witness  says  that  when  he  was  trying  to  sell 
defendant  a  touring  car  and  while  he  was  making  repairs  on 
the  truck,  he  put  in  a  new  shaft.  He  says  further:  *'I  am 
not  sure  it  was  a  live  shaft.  A  live  shaft  is  connected  to  a 
wheel  and  a  drive  shaft  drives  the  gears  in  the  differentials. 
I  think  it  was  a  live  shaft  that  was  broken." 

Witness  Straub,  an  automobile  repair  man,  testified  that 
he  could  tell  from  an  exhibit  what  work  was  done  on  the 
truck  in  question.  May  7th,  seven  hours;  same  day,  five  and 
a  half  hours ;  on  the  9th,  three  and  a  half  hours  by  one  work- 
man, and  the  same  day,  ten  hours  by  another;  on  the  10th, 
eight  and  a  half  hours  by  two  workmen,  and  the  same  day, 
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ten  hours  by  another  party ;  on  the  11th,  three  hours  by  one 
person,  two  hours  by  another,  and  a  half  hour  by  another; 
and  same  day,  eight  hours  by  the  witness  himself;  and  on 
the  same  exhibit  is  two  hours  babbitting;  April  17th,  two 
hours  babbitting. 

Witness  Genehm  testifies  from  a  shop  card  of  his  em- 
ployer and  says  that  it  is  for  the  overhauling  for  the  engine 
of  this  truck ;  says  he  spent  quite  a  few  days  in  oTcrhauling. 
He  testifies  further: 

**I  think  the  work  was  done  on  the  valves  and  the  cylin- 
ders and  cleaning  out  the  engine.  I  am  pretty  sure  they  put 
in  new  valves.  I  think  we  put  in  tapered  valves,  I  suppose 
these  valves  remained  on  the  engine  when  it  left  the  shop, 
and  still  remain  on  it  so  far  as  I  know.  It  was  not  a  flat 
valve.  A  tapered  valve  is  different  from  a  flat  one.  The 
engine  had  flat  valves  instead  of  tapered  ones  and  they  had 
trouble  with  the  timing.  The  valve  stem  got  bent  with  the 
heat  from  the  engine.  To  correct  that  I  put  in  tapered  valves 
instead  of  flat  ones.'' 

As  stated,  all  these  things  were  done  without  the  written 
consent  of  the  plaintiff  and  contrary  to  the  terms  of  the 
contract  and  the  warranty.  Under  our  decisions,  a  purchaser 
ordinarily  has  the  right  to  rescind  an  executed  contract  of 
sale  for  the  breach  of  warranty.  Upton  Mfg.  Co.  v.  Euiske, 
69  Iowa  557;  Oan^  Oil  Co.  v.  Roach,  27  L.  B.  A.  (N.  S.) 
914,  921. 

The  purchaser  has  a  right  to  fairly  test  the  machine  to 
learn  whether  it  complies  with  the  warranty  and  to  rescind 
within  a  reasonable  time  if  it  is  not  as  warranted.  BUlmeyer 
V.  Queen  Mfg.  Co.,  150  Iowa  318,  323;  Bradley  v.  Palen. 
78  Iowa  126, 129.  But  in  making  the  rescission,  it  is  the  pur- 
chaser's duty  to  put  the  other  party  as  near  as  possible  in 
statu  quo,  and  is  required  to  return  the  machine  in  the  same 
condition  as  near  as  possible  that  it  was  when  he  received  it. 
Upton  Mfg.  Co.  v.  Huiske,  supra.    Plaintiff  was  not  required 
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to  reeeire  the  troek  baek  if  the  defendant  dnriiif  the  time  he 
had  it  in  his  poaauBion  miaiiaed  and  damaged  it.  BrmdUy  r. 
Palen,  supra. 

Under  the  warranty  in  thia  eaae,  defendant  did  not  have 
the  ri^t  to  repair  or  alter  the  tmek  withoat  the  c<Hi8ent  of 
the  plaintiff.  The  undisputed  evidence  shows  that  he  did 
make  manj  changes  and  many  repairs.  A  party  may  not 
rebuild  a  machine  according  to  his  own  notions  as  to  what  is 
necessary  under  such  a  warranty.  We  think  the  trial  court 
properly  directed  a  verdict  on  this  ground. 

3.  Questions  as  to  the  warranty  are  argued*  but,  in  view 
of  the  fact  that  the  discussion  so  far  decides  the  ease,  we 
shall  refer  to  this  matter  briefly.  Cases  cited  by  appellant 
are  distinguishable  from  the  case  at  bar.  Some  of  them  are 
cases  where  the  question  involved  was  as  to  executory  con- 
tracts for  the  sale  of  personal  property  not  open  to  inspection 
of  the  buyer  and  not  in  existence  when  the  contract  was  made. 
In  such  cases  it  has  been  held  that,  in  the  absence  of  an  ex- 
press warranty,  there  may  be  an  implied  warranty  that  the 
property  to  be  furnished  should  be  merchantable  or  suitable 
for  the  purposes  for  which  it  was  purchased.  Such  was  the 
situation  in  Russell  v.  Critchfield,  75  Iowa  69;  Blackmore  v. 
Fairbanks,  79  Iowa  282 ;  and  like  cases. 

Appellee  contends  that  the  case  at  bar  is  upon  a  written 
contract  of  sale  containing  an  express  warranty  of  a  known 
machine  manufactured  and  in  existence  at  the  time  of  the 
sale,  and  open  to  the  inspection  of  the  buyer,  and  which  was 
in  fact  inspected  by  the  buyer,  and  contends  that  the  written 
warranty  excludes  any  other  additional  or  different  parol 
warranty.  In  support  of  its  contention,  plaintiff  cites: 
Shepherd  v.  OUroy,  46  Iowa  193;  Mast  v.  Pearce,  58  Iowa 
579 ;  Nichols  v.  Wyman,  71  Iowa  160 ;  Warbasse  v.  Card,  74 
Iowa  306;  Western  Electric  Co.  v.  Baerthel,  127  Iowa  467; 
Electric  Company  v,  Waterloo  Ry.,  138  Iowa  369;  Seitz  v. 
Brewers'  Co.,  141  U.  S.  510  (35  L.  Ed.  837). 

Appellee  concedes  that  there  may  be  an  implied  war- 
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ranty  that  a  known  machine  already  manufactured  and  in- 
spected is  suitable  for  the  purpose  for  which  it  was  built, 
but  disputes  the  proposition  contended  for  by  appellant  that 
there  was  any  warranty,  either  express  or  implied,  that  the 
truck  was  suitable  for  any  particular  purpose  for  which  de- 
fendant desired  to  use  it.  We  are  inclined  to  this  view,  but, 
as  stated,  in  view  of  the  fact  that  the  case  is  determined  by  a 
prior  point,  we  shall  not  discuss  the  case  further. 

As  stated,  the  petition  is  in  two  counts.  Plaintiff  relies 
more  strongly  upon  the  first  count,  which  is  on  the  sale  of 
the  machine  and  not  on  the  note.  The  ruling  of  the  trial 
court  does  not  indicate  the  ground  upon  which  the  motion 
was  sustained. 

Under  the  record,  we  think  the  court  properly  directed  a 
verdict  for  plaintiff,  and  the  judgment  is,  therefore, — 
Affii'tned. 

Deemer,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


Charles  P.  Groves,  Appellee,  v.  Emma  Groves,  Appellant. 

DIVOBOE:  Orael  and  Inliuman  Treatment — ^Ineufflciency  of  Evi- 
dence to  Establish.  Evidence  reviewed  and  held  insufficient  to 
justify  a  decree  of  divorce  on  the  grounds  of  cruel  and  in- 
human treatment. 

Appeal  from  Lee  District  Court. — ^Hon.  W.  S.  HamHjTON, 

Judge. 

Friday,  June  18,  1915. 

Action  for  divorce.    Decree  for  the  plaintiff  and  defend- 
ant appeals. — Reversed. 

E.  C.  Weher,  for  appellant. 

No  appearance  for  appellee. 
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Weaver,  J. — The  plaintiff  petitioned  for  divorce  because 
of  alleged  cruel  and  inhuman  treatment  endangering  his  life. 
Defendant  denied  the  charges  of  cruelty  and  averred  in  sub- 
stance that  in  so  far  as  she  upon  any  occasion  said  or  did  any- 
thing to  the  injury  of  plaintiff  she  had  been  provoked  or 
driven  thereto  by  the  misconduct  of  the  plaintiff  and  by  his 
ill-treatment  of  her.  She  further  alleges  that  her  acts,  if  any, 
of  which  plaintiff  could  have  truthfully  complained  were 
afterwards  condoned  by  him.  She  further  charges  him  with 
wilful  desertion  of  her,  and  expresses  her  willingness  to 
restore  their  family  relations  and  to  live  with  plaintiff  as  his 
wife.  The  trial  court  found  for  the  plaintiff  and  granted 
him  a  divorce,  but  adjudged  and  required  him  to  pay  to  the 
defendant  a  stated  sum  for  the  support  of  their  infant  son 
and  to  pay  the  costs  of  the  action.    The  defendant  appeals. 

As  the  appellee  has  made  no  appearance  in  this  court, 
there  is  no  argument  or  statement  of  his  theory  of  the  case, 
except  as  we  may  obtain  it  from  his  petition  and  the  record 

of  the  trial  in  the  court  below.    Looking  to 

^*  ciiiei'^and  in-      the  abstract,  we  find  that  in  his  original  i)eti- 

ment :  insuffl-     tion  the  allegations  of  cruel  treatment  are 

clency  of  evl-  /.-.,,  i  •        i  * 

dence  to  Confined  to  the  charge  that,  m  the  presence  of 

his  family  and  throughout  the  neighborhood, 
defendant  '^circulated  false  and  malicious  reports  concerning 
her  husband,"  and  that  in  July,  1912,  she  drew  and  pointed 
a  revolver  at  the  plaintiff  and  threatened  to  tajce  his  life.  No 
attempt  was  made  to  specify  the  nature  of  the  false  and 
malicious  reports,  nor  was  there  any  allegation  that  such  con- 
duct on  defendant's  part  had  any  tendency  to  endanger  the 
plaintiff's  life.  Later,  and  after  defendant  had  appeared  and 
answered,  plaintiff  amended  his  petition  by  alleging  that  de- 
fendant had  been  guilty  of  inhuman  treatment  endangering 
his  life,  in  that,  in  the  year  1910,  defendant  without  provo- 
cation assaulted  him  and  struck  him  with  a  stove  ppker;  that 
when  he  was  ill  she  refused  to  procure  him  medical  attend- 
ance ;  that  she  often  gave  way  to  fits  of  ungovernable  temper 
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and  habitually  swore  at  plaintiff  and  called  him  vile  names; 
and  that  her  course  of  conduct  in  this  respect  ''impaired  the 
health  of  plaintiff  to  the  extent  herein  stated." 

The  evidence  shows  that  the  parties  were  married  iu  the 
year  1900  and  that  they  lived  together  until  August,  1912, 
when  plaintiff  left  his  wife  and  home  and  went  to  Chicago, 
Illinois.  When  leaving,  he  kissed  his  wife  good-by  and  told 
her  he  would  send  for  her  to  come  to  Chicago.  It  is  very 
plain,  however,  that  he  did  not  intend  to  live  with  her  any 
longer.  He  did  not  send  for  her  or  return  to  her  and  four 
months  later,  began  this  action  for  divorce.  It  is  quite  clear 
that  the  parties  did  not  live  happily  together.  It  is  equally 
plain  that,  aside  from  negligible  incidents  of  ill  temper  or 
petulance  on  one  or  both  sides,  the  only  real  trouble  between 
them  is  the  outgrowth  of  jealousy.  On  one  occasion,  plain- 
tiff was  excited  to  anger  over  what  he  considered  the  unbe- 
coming freedom  of  conduct  between  his  wife  and  a  street  car 
conductor  and  this  led  to  an  angry  altercation  between  the 
parties;  but  as  this  is  the  only  incident  in  which  he  ques- 
tioned her  relations  with  other  men  and  it  occurred  more  than 
two  years  before  their  family  relations  were  broken,  it  has  no 
material  significance  in  this  case.  It  is  undisputed,  however, 
that  for  a  year  or  two  before  they  separated,  defendant  be- 
came very  jealous  of  her  husband's  attentions  to  other  women 
named  in  the  record  and  that,  growing  out  of  this  fact,  there 
was  continued  bickering  between  them  and  defendant  ex- 
pressed her  indignation  quite  freely  to  others.  It  is  equally 
clear  that  defendant  had  excellent  reasons  for  her  jealousy, 
and  whatever  may  be  thought  of  the  wisdom  or  propriety  of 
the  manner  in  which  she  manifested  her  resentment,  it  was 
not  unnatural,  and  the  husband  who  continually  provoked  it 
is  the  last  person  in  the  world  who  should  be  beard  to  com- 
plain of  it,  and  least  of  all  should  it  be  made  the  ground  for 
equitable  relief  in  his  favor.  He  admits  that,  while  still  liv- 
ing with  his  wife,  he  made  the  acquaintance  of  a  young 
woman  in  another  city,  to  whom  he  was  introduced  as  a  single 
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man,  and  Uiat  he  carried  on  a  eorreqpoDdenee  of  a  more  or 
lew  mashy  cLaraeter  with  her.  A  part  of  this  corre^KMid- 
enee  came  into  the  defendant's  poasessioii.  Later,  he  fiaid  Terr 
clofie  and  constant  attention  to  a  woman  liTin^  in  the  same 
neighl^orhoo'l  with  his  family  and  went  with  her  to  Yarioos 
entertainmf-nts  and  functions  without  asking  his  wife  to  ac- 
company them.  There  is  also  evidence  that  the  woman  in  the 
case  was  divorc^,  that  plaintiff  assisted  her  in  getting  her 
divorce,  and  that  afterwards,  whUe  she  was  liring  alone, 
plaintiff  often  calU-d  npon  her.  He  knew  that  his  wife  was 
jealouH  and  objt.'^rted  to  his  intimacy  with  the  woman  bat  he 
pffrsistcd  in  that  line  of  conduct  As  a  natural  result  of  these 
conditions,  there  occurred  in  June  or  July,  1912,  the  one 
quarrel  in  which  any  attempt  at  or  act  of  physical  violence  is 
shown.  The  woman  referred  to  came  to  the  door  of  the  house 
where  the  parties  lived  and  entered,  or  was  ahout  to  enter, 
when  defendant  objected  to  her  presence  and  ordered  her 
away.  Thereupon  plaintiff  interfered  and  said  she  need  not 
go.  Defendant  became  excited  and  ran  into  a  bedroom  where 
a  revolver  was  kept  and  laid  hold  of  it  for  the  purpose,  as  she 
says,  of  driving  the  woman  out  of  the  house.  The  plaintiff 
followed  his  wife,  seized  and  struck  her  and  wrested  the 
revolver  from  her  hand.  Describing  the  struggle,  he  himself 
says,  '*I  grabbed  her  and  she  said,  *You  get  away,*  and  I 
slapped  her  and  threw  her  on  the  bed.  It  all  arose  from 
Mrs,  Tufts  being  there.  That  is,  that  part  of  it  started  from 
that  and  Mrs.  Groves  got  a  black  eye  as  the  result  We  lived 
together  as  man  and  wife  after  that."  Again  he  says,  *'I 
struck  her  with  my  right  hand.  I  slapped  her  on  the  jaw 
and  finally  got  hold  of  her  and  threw  her  on  the  bed  and 
took  the  gun  away  from  her.*'  Even  after  this,  they  resumed 
family  relations,  and  from  that  time  on,  the  plaintiff  shows 
no  other  act  of  violence  or  anything  which  by  any  stretch 
of  imagination  could  be  called  cruel  or  inhuman  treatment 
endnng(»ring  his  life.  He  says  he  intended  to  return  to  his 
wife  from  Chicago  and  would  have  done  so,  only  he  heard 
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that  she  had  taken  legal  advice  upon  the  subject  of  prosecut- 
ing him  for  desertion,  and  thereupon  he  forestalled  such  action 
by  suing  for  divorce. 

The  record  is  without  support  for  the  conclusion  that 
the  life  of  plaintiff  has  been  endangered  in  any  manner  by 
the  alleged  abuse  or  cruelty  of  the  defendant,  and  the  charge 
that  she  neglected  plaintiff  in  sickness  is  not  proven.  So 
lacking  is  the  case  in  all  apparent  merit  that  it  suggests  a 
doubt  whether  the  whole  record  is  before  us,  but  the  appeal 
appears  to  have  been  regularly  taken  and  the  abstract  pur- 
ports to  present  all  the  evidence  material  to  the  issues  tried. 
Upon  such  showing  and  in  the  absence  of  any  appearance 
by  the  appellee  to  question  or  deny  it,  we  are  bound  to  accept 
it  and  reach  our  conclusions  therefrom.  We  have,  therefore, 
to  hold  that  the  petition  for  divorce  should  have  been  dis- 
missed. 

The  decree  below  must  be  reversed,  except  as  to  the  taxa- 
tion of  costs.  Costs  of  this  court  will  be  taxed  to  the  appellee. 
— Reversed, 

Deemee,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Edward  Halloran,  Plaintiff,  v.  Hon.  Wm.  Hutchinson, 

Judge,  Defendant. 

IMTOXIOATINO  LIQUORS:  Injunction— Violation — Sale  of  Hard 
C^0r.  Evidence  reviewed  and  held  to  show  that  the  sale  of 
hard  eider  containing  4.6%  of  alcohol  rendered  the  seller  guilty 
of  contempt  in  violating  an  injunction  against  the  sale  of  intoxi- 
cating liquors. 

Certiorari  from  Lyon  District  Court. — Hon  Wm.  Hutchin- 
son, Judge. 

Friday,  June  18,  1915. 

Certiorari  proceedings  to  the  district  court  of  Lyon 
County,  to  review  the  proceedimgs  of  that  court  finding  the 
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plaintiff  guilty  of  contempt  in  violating  an  injunction  against 
the  sale  of  intoxicating  liquors. — Affirmed. 

8.  Z>.  Biniker,  for  plaintiff. 

Simon  Fisher  and  H.  B.  Pierce,  for  defendants. 

Deemeb,  C.  J. — Plaintiff,  who  was  and  is  the  keeper  of  a 

lunch  counter  and  pool  hall,  in  the  town  of  Bock  Rapids, 

was,  on  April  25,  1914,  temporarily  enjoined  by  the  district 

court  of  Lyon  county  from  the  selling  or 

LiQuoKs :  in-      keeping  for  sale  of  intoxicating  liquors.    The 

lation :  mie  of    order  was  entered  April  25,  1914,  and  it  con- 
hard  cider.  . 

tinned  in  force  down  until  proceedings  for 
contempt  were  lodged  against  him.  The  information  for 
contempt  was  filed  July  2,  1914,  and  a  hearing  was  had 
thereon  on  the  10th  day  of  that  month.  Plaintiff  was  charged 
with  selling  hard  cider  to  one  Bowen  on  June  6,  1914,  and 
with  various  other  illegal  sales  to  unknown  parties  after  the 
issuance  of  the  temporary  injunction;  and  upon  hearing  he 
was  found  guilty  of  the  contempt  charged. 

This  proceeding  is  to  review  that  finding,  and  the  main 
proposition  relied  upon  is  that  the  testimony  does  not  warrant 
the  conclusion  of  the  trial  court.  Under  our  statutes,  hard 
cider,  if  in  fact  intoxicating,  is  classed  as  an  intoxicating 
liquor,  and  is  under  the  same  legal  ban  as  other  intoxicants. 
State  V,  Hutchinson,  72  Iowa  561.  And  proof  that  liquor 
used  as  a  beverage  contains  an  appreciable  amount  of  alcohol 
is  sufficient  to  establish  its  character  as  an  intoxicant  See 
Code,  Sec.  2382,  as  explained  in  StcUe  v,  Colvin,  127  Iowa 
632,  and  the  cases  therein  cited. 

There  can  be  no  doubt  that  Bowen  purchased  some  cider 
from  the  plaintiff  on  or  about  June  6,  1914;  for  plaintiff 
admits  it,  and  the  proof  is  abundant.  Some  of  this  cider  was 
chemically  analyzed  and  tested  a  few  days  after  its  purchase 
of  plaintiff,  and  was  found  to  contain  3.68%  by  weight  and 
4.60%  by  volume  of  alcohol.     Assuming  that  fermentation 
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had  progressed  with  ordinary  rapidity  during  the  time  inter- 
vening between  its  purchase  and  analysis,  it  must  have  con- 
tained, when  purchased,  a  rather  large  percentage  of  alcohol. 

A  disinterested  witness  also  testified  that  he  smelled  the 
cider,  and  that  it  had  a  very  strong  odor;  that  he  would  call 
it  hard  cider. 

-  Plaintiff  also  testified  that  he  drew  the  cider  sold  to 
Bowen  from  a  keg  which  he  had  had  for  some  time,  and 
that  it  was  from  the  bottom  of  the  very  last  keg  he  had ;  that 
he  told  the  purchaser  and  another  that  this  would  be  the  last 
he  would  get.  Plaintiff  and  some  of  his  witnesses  testified 
that  they  thought  the  cider  was  sweet,  but  the  testimony  on 
the  part  of  the  State,  as  to  the  actual  analysis  of  the  cider 
purchased,  cannot  be  overlooked  oir  disregarded. 

The  trial  court  was  justified  in  finding  plaintiff  guilty  of 
the  contempt  charged,  and  the  judgment  must  be,  and  it  is, — 
Affinned. 

Weaver,  Evans  and  Pbeston,  JJ.,  concur. 


Joe  Manton,  Appellee,  v.  H.  L.  Stevens  &  Company  et  al, 

Appellants. 

TRIAL:  Directed  Verdict— Motion  for— Wlien  Treated  in  Altema- 
1  tlve.  The  Buggestion  is  offered  that  occasions  may  arise  when 
the  court  wiU  construe  a  motion  demanding  a  directed  verdict 
in  favor  of  both  of  two  defendants,  as  simply  a  demand  in  the 
alternative, — that  is,  that  one  or  the  other  of  the  defendants 
be  dismissed. 

PRINCIPLE  APPLIED:  Plaintiff  was  clearly  the  employee  of 
one  or  the  other  of  two  defendants,  M  and  S,  from  both  of  * 
whom  damages  were  claimed  by  reason  of  alleged  negligence. 
Both  defendants  appeared  by  the  same  counsel,  filed  harmonious 
defenses  and,  at  the  close  of  the  evidence,  joined  in  the  same 
motion  for  a  directed  verdict  for  each,  M  asserting  that  plain- 
tiff was  not  his  employee  because  S  was  an  independent  con- 
tractor, and  8  asserting  that  plaintiff  was  not  his  employee  be- 
eause  he,  8,  was  the  mere  agent  or  supervising  architect  of  M. 
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The  motion  was  siuriained  as  to  8.  The  suggestion  is  offered 
that  this  motion  should  be  treated  simply  as  an  alternative 
demand. 

MA8TEB  AMD  SEBVAMT:    Beqpondaat  Sapoioi^Iiidepaiidflat  Ckm- 

2  tractor— ETldonce.  An  independent  contractor,  generally  speak- 
ing, is  one  who,  exercising  an  independent  employment,  contracts 
to  do  a  piece  of  work  according  to  his  own  methods,  and  with-* 
out  being  subject  to  the  control  of  his  employer,  except  as  to  the 
result  of  his  work.  Held,  in  instant  case,  an  employee  was  not 
an  independent  contractor. 

PBINCIPLE  APPLIED:  An  architect  was  employed  to  pre- 
pare plans  and  supervise  construction  for  a  percentage  of  actual 
cost.  No  specifications  were  prepared.  A  general  plan  was  agreed 
on.  Changes,  generally  on  the  recommendation  of  the  architect, 
were  made  from  time  to  time,  and  always  with  the  consent  of  the 
owner.  The  owner  had  full  control  over  all  changes.  The  archi- 
tect, without  assuming  any  personal  liability,  entered  into  many 
contracts,  but  always  on  behalf  of  the  owner  by  himself  as  archi- 
tect. Deliveries  under  these  contracts  were  to  meet  the  approval 
of  the  architect.  The  recommendations  of  the  architect  were 
never  overruled.  All  items  of  cost,  both  for  labor  and  material, 
were  controlled  by  the  owner.  All  bills  were  paid  for  by  the 
owner  on  approval  by  the  architect.  Held,  the  architect  was 
not  an  independent  contractor. 

BfASTEB  AMD  8EBVAMT:     Safe  Place— Dnty  to  Keep  Safe— 8ur- 

3  rounding  Work  of  Master.  A  safe  place  is  not  rendered  legally 
unsafe  by  the  negligence  of  a  fellow  servant.  But  the  negligence 
of  the  master  is  a  different  matter.  A  safe  place  may  be  rendered 
unsafe  by  the  act  of  the  master  in  carrying  on  other  work  near 
by.  The  master  must  furnish  a  reasonably  safe  place.  He  must 
then  keep  it  reasonably  safe. 

PBINCIPLE  APPLIED:  A  master  was  erecting  a  cement 
structure  with  outer  brick  walls.  A  servant  was  laying  brick 
on  this  wall  near  the  bottom  thereof.  Without  more,  the  place 
was  safe.  The  master,  through  his  foreman,  sent  workmen  to  the 
sixth  floor,  immediately  over  the  bricklayer  below,  to  tear  away 
the  wooden  forms  from  the  cement  columns  and  beams.  In  doing 
this  work,  chunks  of  cement  were  necessarily,  in  places,  torn 
loose.  A  piece  of  this  cement  fell  upon  the  servant  on  the  wall 
below,  with  resulting  injury.  Held,  the  master  was  responsible 
for  the  resulting  unsafety  of  the  place,  even  though  the  work- 
men on  the  upper  floor  were  not  negligent  in  their  work. 
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MASTEB  AND  8EBVAMT:     Safe  Place — ^Duty  to  Keep  Safe— Act 

4  of  Foreman — ^Vice-Principal.  When  the  time  and  place  of  doing 
certain  work  in  one  place  vitally  affect  the  safety  of  another 
place  in  which  other  servants  are  employed,  the  act  of  a  fore- 
man in  directing  such  work  to  be  done  at  a  certain  time  and 
place  is  the  act  of  the  master. 

PRINCIPLE  APPLIED:      (See  under  No.  3.) 

TRIAL:    Inapt  Instruction — ^Assumption  of  Fact.    The  assumption  of 

5  a  fact  in  issue  is,  of  course,  erroneous,  but  an  inapt  instruction, 
assuming  that  a  certain  fact  has  been  established,  may  be  cured 
by  a  subsequent  instruction  clearly  stating  the  burden  of  proof  as 
to  such  fact. 

EVIDEKOE:     Future  Disability — Expert  Opinion  on  Probability — 

6  Reasonable  Certainty.  A  physician  may  testify  as  to  probable 
future  disability,  even  though  the  jury,  as  a  finality,  must  meet 
the  legal  formula:  ''What  future  disabilities  are  reasonably 
certain?** 

Appeal   from    Woodbury   District    Court. — Hon.    John    F. 

Oliver,  Judge. 

Friday,  June  18,  1915. 

Action  for  damages  by  employee  against  employer  for 
personal  injuries  resulting  from  alleged  negligence  of  the 
employer.  The  defense  was  a  general  denial  and  a  plea  of 
contributory  negligence.  There  was  a  verdict  for  the  plaintiff 
and  the  defendants  appeal. — Affirmed. 

Z>.  C.  Browning  and  Henderson  &  Fribourg,  for  appellee. 

F.  E.  out  and  Sargent,  Strong  <&  Struile,  for  appellants. 

Evans,  J. — The  accident  in  question  occurred  in  June, 
1912.  The  plaintiff,  a  brick  mason,  was  then  engaged  in  his 
line  of  work  upon  one  of  the  brick  walls  of  a  structure  then 
in  course  of  construction  at  Sioux  City  for  the  defendants 
Martin.  The  building  in  course  of  construction  was  a  large 
fireproof  hotel  to  be  constructed  largely  of  re-enforced  con- 
crete.   Prior  to  the  date  of  the  accident,  the  concrete  work 
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upon  this  boildiiig  had  been  oompleted  to  a  height  of  several 
stories.  This  eoncrete  work  inefaided  framewoik  and  sop- 
ports  and  tloon.  It  did  not  indiide  the  oatside  walls.  These 
were  to  be  bnilt  of  brick.  On  the  date  of  the  accident,  the 
plaintiff  was  engaged  in  laying  brick  in  the  constmction  of 
the  ontside  east  wall  near  the  groond.  While  so  engaged, 
he  was  severely  injured  <m  the  head  in  some  manner.  His 
claim  is  that  he  was  struck  fnmi  above  by  a  piece  of  hard- 
ened concrete.  His  sknll  was  fractured  by  the  blow.  The 
evidence  tends  to  show  that  at  this  time  a  wrecking  gang  in 
charge  of  <me  Anderson  as  an  allied  foreman  was  at  work 
upon  the  sixth  floor.  The  duties  of  this  gang  consisted  in 
removing  the  wooden  forms  after  the  concrete  had  set  and 
hardened  in  its  place.  This  work  involved  the  breaking  and 
loosening  of  more  or  less  of  the  hardened  concrete.  That  is 
to  say,  the  timber  forms  became  more  or  less  imbedded  in 
and  clasped  by  the  soft  concrete,  and  could  not  be  removed 
without  breaking  such  clasp.  The  claim  for  the  plaintiff  is 
that  one  of  these  broken  pieces  of  concrete  fell  upon  him 
while  he  was  engaged  in  his  work.  His  claim  of  negligence 
18  predicated  upon  the  general  specification  that  his  employer 
failed  to  furnish  him  a  reasonably  safe  place  to  work  and 
failed  to  warn  him  of  the  danger  overhead. 

The  two  defendants  Martin  were  the  owners  of  the  real 
estate  and  the  building  in  course  of  construction.  The  de- 
fendants Stevens  &  Company  were  architects  and  engineers 
and  were  in  general  charge  of  the  construction  of  the  build- 
ing under  and  by  virtue  of  an  oral  contract  with  the  Martins. 
At  the  close  of  the  evidence,  the  trial  court  dismissed  the 
case  as  to  them  on  the  ground  that  they  appeared  to  have 
been  agents  only  for  the  Martins,  and  that  their  relation  to 
the  work  was  that  of  supervising  architects  and  engineers. 
It  is  now  urged  by  the  Martins  that  Stevens  &  Company 
were  independent  contractors  and  were  in  charge  of  the  con- 
struction of  the  building  as  such  and  that  the  plaintiff  was 
their  servant  and  employee  and  not  the  employee  of  the 
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Martins;  and  this  is  one  of  the  questions  presented  for  our 
consideration. 

Other  defensive  contentions  are  that  the  evidence  was 
insufficient  to  show  that  the  plaintiff  was  injured  in  the  man- 
ner claimed;  that  if  he  was  thus  injured,  then  the  injury 
resulted  from  the  negligence  of  his  fellow  workmen;  that 
plaintiff's  place  of  work  was  reasonably  safe  within  the  mean- 
ing of  the  law  and  that  the  danger,  if  any,  to  which  he  was 
subjected  therein  was  transitory  only  and  was  due  to  the 
progress  of  the  work  in  which  he  and  his  fellow  workmen 
were  engaged;  and  that  the  employer  was  therefore  not 
responsible  therefor. 

I.  It  is  earnestly  urged  here  that  the  trial  court  should 
have  held  as  a  matter  of.  law  that  Stevens  &  Company  were 
independent  contractors  and  that  the  plaintiff  was  their  em- 
ployee and  not  that  of  the  Martins  and  that 
^'  rected'yerdict:  a  vcrdict  should  have  been  directed  for  the 
when^reated     Martins  ou  that  ground.     This  ground  has 

in  alternative.      ,  ,  .  i       •      ^t.*  _^ 

been  pressed  more  vigorously  in  this  court 
than  in  the  court  below.  The  defendants  were  all  represented 
in  the  court  below  by  the  same  counsel.  All  of  the  defend- 
ants joined  in  a  harmonious  defense.  The  question  as  now 
presented  is  not  specifically  raised  in  the  answer  of  the  Mar- 
tins except  as  it  might  be  deemed  covered  by  a  general  deniaL 
At  the  close  of  the  plaintiff's  evidence,  all  the  defendants 
joined  in  a  motion  for  a  directed  verdict.  This  motion,  being 
first  overruled,  was,  at  the  close  of  all  the  evidence,  sustained 
as  to  Stevens  &  Company  on  the  ground  already  indicated. 
After  this  ruling,  the  record  shows  oral  insistence  by  counsel 
on  behalf  of  the  Martins  that  the  plaintiff  was  not  their 
employee.  The  question  was  thereupon  submitted  to  the  jury 
as  a  disputed  question  of  fact.  The  point  now  urged  is  that 
the  trial  court  should  have  held  as  a  matter  of  law  that  the 
plaintiff  was  not  the  employee  of  the  Martins.  We  incline  to 
the  view  that  the  defendants  are  in  no  position  upon  this 
record  to  raise  such  question.    Their  attitude  before  the  trial 
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court  would  seem  to  forbid  it.  The  final  substituted  answer 
which  they  filed  set  forth  not  only  a  defense  in  their  own 
behalf  but  a  defense  also  in  express  terms  in  behalf  of  Stevens 
&  Company.  Clearly  the  plaintiflE  was  an  employee  of  one  or 
the  other  of  the  defendants  thus  named.  The  court  could  not 
have  directed  a  verdict  on  this  ground  in  favor  of  all  of  the 
defendants.  The  sustaining  of  the  motion  as  to  Stevens  & 
Company  necessarily  held  the  Martins  as  the  employer  of  the 
plaintiff.  To  dismiss  the  action  as  to  the  Martins  would 
necessarily  hold  Stevens  &  Company  as  the  employer.  Inas- 
much as  the  defendants  all  joined  in  the  same  motion  on  the 
same  ground  and  were  represented  therein  by  the  same  coun- 
sel, there  is  much  reason  for  saying  that  the  prayer  of  such 
motion  should  have  been  deemed  as  in  the  alternative  and  as 
a  demand  that  the  action  be  dismissed  either  as  to  the  Mar- 
tins or  as  to  Stevens  &  Company.  Otherwise,  it  puts  counsel 
in  an  inconsistent  position  in  contending  first  that  the  plaintiff 
was  not  an  employee  of  Stevens  &  Company ;  and  second,  that 
he  was  not  the  employee  of  the  Martins.  The  only  possible 
ground  for  the  first  contention  would  be  that  he  was  the 
employee  of  the  Martins ;  and  the  only  i)Ossible  ground  for  the 
second  contention  would  be  that  he  was  the  employee  of 
Stevens  &  Company. 

Passing  this  ([uestion,  however,  we  have  gone  into  the 
original  merits  of  the  question.  We  reach  the  conclusion  that 
the  evidence  is  abundant  to  warrant  the  finding  that  Stevens 

&  Company  were  not  independent  contract- 
sBBVANT  t^^  ors  in  their  relation  to  this  structure  but  that 
superior:  inde-    they  Sustained  the  relation  of  agents  to  the 

pendent   con-        ,-.        .  i     i  ^     .  ,    ,      . 

tractor :  evi-      Martins  and  that  their  power  and  duties  were 

dcnce.  -^ 

those  of  the  architect  and  the  engineer, 
coupled,  perhaps,  with  a  supervisory  power  under  which  they 
superintended  the  enterprise  in  its  entirety. 

There  was  no  written  contract  between  them  and  the 
Martins.  Their  oral  agreement  was  brief  and  somewhat  gen- 
eral.   Stevens  testified  to  it  as  follows : 
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'*We  were  employed  to  prepare  plans  and  supervise  the 
construction  of  this  building.  That  was  the  entire  contract 
with  the  exception  of  the  agreement  that  fixed  our  compen- 
sation/' 

The  compensation  agreed  on  was  10  per  cent  of  the 
actual  cost  of  the  building.  Originally,  the  building  was 
estimated  at  an  approximate  cost  of  $250,000.  No  specifica- 
tions were  prepared,  though  a  general  plan  was  agreed  on. 
Changes  were  made  from  time  to  time.  These  were  gener- 
ally upon  the  recommendation  of  the  architects  and  always 
with  the  consent  of  the  Martins.  Stevens  &  Company  entered 
into  many  subcontracts  for  material  and  labor.  Some  of  these 
were  in  writing.  They  all  purported  to  be  made' on  behalf 
of  the  Martins  by  Stevens  &  Company  as  architects.  In  none 
of  them  did  Stevens  &  Company  assume  personal  liability. 
Stress  is  laid  by  appellant  on  the  fact  that  in  some  of  these 
contracts  it  was  required  that  the  deliveries  thereunder  should 
meet  the  approval  of  Stevens  &  Company.  It  is  argued  that 
this  provision  discloses  their  interest  therein  as  contractors. 
The  provision  is  entirely  consistent  with  a  contrary  view.  It 
was  appropriate  and  consistent  to  make  such  provision  for 
the  benefit  of  the  Martins.  The  very  purpose  of  their  em- 
ployment of  Stevens  &  Company  as  architects  and  engineers 
and  superintendents  was  that  they  might  have  the  benefit  of 
their  experience,  knowledge  and  judgment.  It  was  entirely 
consistent,  therefore,  that  the  contracts  in  their  behalf  should 
meet  the  approval  of  Stevens  &  Company  as  a  condition  prece- 
dent to  acceptance. 

We  think  the  case  at  this  point  quite  controlled  by  our 
previous  case  of  Hughbanks  v.  Investment  Co.,  92  Iowa  267. 
In  its  controlling  facts  in  this  regard,  the  case  at  bar  is  not 
materially  different  from  the  cited  case. 

Some  stress  is  laid  by  appellant  upon  the  fact  that  the 
recommendations  of  Stevens  &  Company  were  followed  in 
every  case  throughout  the  construction  of  the  building,  and 
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that  at  no  time  did  the  Martins  overrule  or  change  such  rec- 
ommendations. It  is  argued,  therefore,  that  Stevens  &  Com- 
pany did  have  the  actual  control  of  the  method  of  construc- 
tion. The  question  at  this  point  is  not  so  much  what  the 
Martins  did  do  in  that  regard  as  what  they  had  a  right  to  do. 
It  is  undisputed  that  every  item  of  cost,  both  for  labor  and 
material,  was  incurred  under  the  eye  of  the  Martins.  They 
kept  a  daily  itemized  statement  of  all  expenditures  for  both 
labor  and  material,  including  the  names  of  the  men  upon 
the  pay  roll,  and  paid  the  same  upon  the  approval  of  the 
architects.  There  is  nothing  in  the  record  which  would  war- 
rant a  holding  that  they  were  bound  to  Stevens  &  Company 
by  any  other  contract  than  the  contract  for  compensation  at 
the  rate  of  10  per  cent.  They  were  free  to  increase  or  reduce 
the  cost;  to  follow  the  original  plans  or  to  change  them. 
Their  right  in  this  respect  was  not  affected  by  the  fact  that 
no  friction  or  difference  of  opinion  arose  between  them  and 
their  architects  in  the  prosecution  of  the  work.  We  are  clear, 
therefore,  that  the  plaintiff  herein  must  be  deemed  the  em- 
ployee of  the  Martins,  and  not  that  of  Stevens  &  Company. 

II.  It  is  next  urged  that  there  was  no  evidence  of  any 
negligence  on  the  part  of  the  employer  upon  which  the  action 
could  be  predicated.    The  argument  is  that  if  the  plaintiff 

was  injured,  as  claimed,  by  a  piece  of  con- 
sbbyant:  safe    Crete  from  the  wrecking  operations  on  the 

place :   dutr 

to  keep  eafe:      sixth  floor,  then  he  was  injured  by  the  negli- 

surroundlng  '  ,  ^  ^  --o 

maater'  gence  o£  his  fellow  workmen  and  the  em- 

ployer is  not  liable  therefor.  In  such  case, 
it  is  said  no  failure  to  furnish  a  reasonably  safe  place  to  work 
is  shown.  The  argument  at  this  point  is  made  to  rest  largely 
upon  a  class  of  cases  such  as  Odiloway  v.  Turner  Imp.  Co., 
148  Iowa  93;  Scherer  v.  Alfalfa  Meat  Co.,  159  Iow»  683; 
Helgeson  v.  Higley,  Co.,  148  Iowa  587 ;  Peterson  v.  C.  R.  I. 
&  P,  Ry.  Co.,  149  Iowa  496. 

In  the  cited  cases,  it  was  held  that  a  place  to  work  which 
was,  in  itself  and  in  its  relation  to  its  surroundings,  safe, 
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was  not  rendered  legally  nnsaf e  simply  because  injury  hap- 
pened therein  to  the  plaintiff  through  the  negligent  act  of 
some  fellow  workman. 

For  instance,  in  some  of  the  cases  machinery  was  negli- 
gently started  by  a  fellow  workman  without  warning  to  the 
injured  party.  It  was  held  that  this  did  not  present  a  case 
of  an  unsafe  place  to  work  and  that  the  duty  of  the  master 
to  warn  did  not  apply  to  the  transitory  changes  that  neces^ 
sarily  attended  the  progress  of  the  work. 

We  need  not  repeat  the  discussion  and  the  distinctions 
presented  in  the  cited  cases.  We  think  they  are  not  appli- 
cable to  the  case  before  us.  In  putting  the  plaintiff  to  work^ 
upon  the  ground  wall  he  was  exposed  to  the  danger  of  falling 
material  from  the  wrecking  gang  on  the  sixth  floor.  Whether 
he  should  have  discovered  the  danger  himself  was  a  question 
of  fact,  which  was  appropriately  submitted  to  the  jury.  In 
that  respect,  the  place  was  unsafe.  If  it  must  be  said  that, 
in  the  absence  of  negligence  by  a  fellow  workman,  the  place 
was  safe,  and  that  only  the  negligence  of  a  fellow  workman 
would  render  it  unsafe,  then  the  place  was  safe  within  the 
meaning  of  the  law  and  the  defendants  were  not  liable  for 
the  injury.  The  trial  court  instructed  in  substance  to  this 
effect.  It  instructed  that  the  workmen  of  the  wrecking  gang 
were  fellow  workmen  of  the  plaintiff.  It  instructed  further 
that  if  the  negligence  of  any  one  of  them  caused  the  injury 
to  the  plaintiff,  then  the  defendants  were  not  liable.  It  is 
clear  from  the  evidence  that  there  was  no  necessary  negli- 
gence on  the  part  of  the  workmen  in  the  wrecking  gang  in 
causing  the  falling  material.  The  evidence  sustains  the  find- 
ing that  they  were  engaged  in  their  regular  work  and  in  the 
regular  way  and  under  appropriate  instructions  from  superior 
authority.  The  nature  and  requirements  of  the  work  were 
such  that  more  or  less  falling  material  was  inevitable,  even 
with  ordinary  care  on  their  part.  They  were  charged  with 
no  knowledge  of  the  presence  of  plaintiff  in  an  exposed  place 
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ap-Wi  th^  lower  feT*:L  Hi^^  the  ic^itTiietioDs  of  the  eonrt, 
tfc*r  jarjr  rj^r*r«iariJy  found  that  th^  pl^.^  of  pbinii^  s  wor^ 
waul  ua«afe  bv  iv^ason  of  the  operations  <»  the  sixth  floor, 
notwirh^tanding  the  a%e  of  ordinary  eare  by  the  fellov  woxk- 
men.  We  think  the  evidence  soffieient  to  sustain  soeh  a  find- 
ing, Inatfrnuch,  therefore,  as  the  defendants  worked  these 
rnen  upon  the  di^erent  levels,  it  was  incumbent  upon  them 
to  make  the  plaint  i/F*s  place  of  work  reasonably  safe  from  the 
danirer  of  Ku^rh  faliiug  material  as  would  likely  eome  upon  it 
nr/t withstanding  the  exerr:ise  of  ordinary  eare  by  the  work- 
men alxive.  Whether  that  could  best  be  done  by  providing  a 
shield  alxfve  the  plaintiff  or  by  refusing  to  permit  the  men  to 
be  worked  upon  the  different  levels  at  the  same  time  in  soch 
a  way  as  to  expose  the  one  or  the  other  to  danger  is  not  a 
qu4iHiion  before  us.  Under  the  facts  found  by  the  jury,  the 
plaintiff's  place  of  work  was  not  safe  within  the  meaning  of 
the  law,  even  though  it  would  have  been  safe  if  the  wrecking 
gang  had  not  been  engaged  above  it. 

The  case  is  somewhat  analogous  in  principle  to  those 
cases  involving  the  use  of  high  explosives  in  mines  and  pits. 
IlendriclcHOn  v.  Gypsum  Co.,  133  Iowa  89.  The  general  ground 
of  the  holding  in  that  class  of  cases  is  that  a  place  of  work 
otherwise  safe  is  rendered  unsafe  by  the  use  of  high  explo- 
sives and  that  the  workman  has  no  means  of  protecting  him- 
self therein.  He  is  therefore  entitled  to  warning  of  the  use 
of  the  high  explosives,  in  order  that  he  may  absent  himself 
from  the  place  of  work  while  it  is  exposed  to  the  danger  of 
the  explosive.  See  Galloway  v.  Turner  Improvement  Co., 
148  Iowa  93,  99. 

In  the  case  before  us,  the  only  effective  way  in  which 
the  plaintiff  could  have  protected  himself  in  case  he  had  been 
warned  would  have  been  to  absent  himself  from  such  place 
of  work  while  the  wrecking  gang  was  at  work  upon  the 
upper  floor. 

III.  The  alleged  foreman  of  the  wrecking  gang  was  one 
Anderson.     It  is  earnestly  urged  by  the  appellant  that  he 
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was  not  in  truth  such  foreman ;  that  he  had,  in  fact,  no  author- 
ity as  such,  though  he  wrongfully  assumed  it. 

4.  Master  and  -^    .  j    xi_       j?  xi.   x  i. 

8KBVANT :  safe     It  IS  argued,  therefore,  that  he  was  a  mere 

place :  duty 

to  keep  safe :      workman  and  therefore  a  fellow  workman 

act  of  fore- 

"rinci  ^i^        ^^^^  ^^^  plaintiff,  and  that  it  was  negligence 

on  his  part  to  assume  to  order  the  wrecking 
gang  upon  the  sixth  floor  while  the  plaintiff  was  at  work 
below,  and  that,  therefore,  the  defendants  were  not  responsi- 
ble for  his  negligence.  The  finding  of  the  jury  was  neces- 
sarily adverse  to  this  contention.  It  is  sufficient  to  say  that 
evidence  of  Anderson's  authority  as  a  foreman  was  abundant 
to  sustain  such  finding.  The  workmen  exercised  no  discretion 
as  to  the  time  or  place  of  their  work  but  were  subject  to 
superior  authority.  The  time  and  place  of  work  of  the  wreck- 
ing gang  entered  vitally  into  the  character  of  the  plaintiff's 
place  of  work  in  regard  to  its  safety.  In  view  of  the  duty 
of  the  master  to  render  plaintiff's  place  of  work  reasonably 
safe,  the  magisterial  duty  of  supervision  of  the  time  and  place 
of  the  wrecking  work  would  seem  to  follow  of  necessity  so 
far  as  such  work  affected  the  safety  of  plaintiff's  place  of 
work.  We  think,  therefore,  that  Foreman  Anderson  must 
be  deemed  as  a  vice-principal,  in  so  far  as  he  selected  and 
ordered  the  time  and  place  of  the  wrecking  work  upon  the 
sixth  floor,  whereby  the  plaintiff's  place  of  work  was  exposed^ 
below.  , 

Somewhat  in  point  here  is  the  case  of  Hamm  v.  Betten- 
dorf,  147  Iowa  681.  Appellants  cite  some  authorities  at  this 
point  which  tend  to  sustain  their  position.  Somer  v.  Harri- 
son, 8  Atl.  799;  Donnelly  v.  San  Francisco  Bridge  Co.,  49 
Pac.  559 ;  McPhee  v.  ScuUy,  39  N.  E.  1007 ;  Loch  v.  Bnmham 
et  al.y  134  Fed.  688.  In  so  far  as  the  foregoing  cases  hold 
that  the  workmen  on  the  upper  floor  were  fellow  workmen 
with  the  plaintiff  and  that  the  master  was  not  liable  for  their 
negligence,  we  are  in  accord  with  them.  In  so  far  as  they 
regard  the  foreman  or  sui)erintendent  as  performing  no 
magisterial  duty  under  the  circumstances  shown  herein,  they 


>»■-, 
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are  not  in  harmony  with  what  we  deem  the  soilnder  rule  and 
which  we  have  followed  in  our  previous  cases. 

IV.  It  is  urged  that  the  evidence  was  wholly  insufficient 
to  sustain  a  finding  that  the  plaintiff  was  injured  by  any 
falling  material  from  the  sixth  floor.  There  was  some  evi- 
dence tending  to  show  that  workmen  were  engaged  upon  the 
seventh  floor  in  performance  of  the  contract  of  some  sub- 
contractor. It  is  argued  that  the  cause  of  the  plaintiff's 
injury  could  have  originated  from  this  floor  as  easily  as  from 
the  sixth  floor,  and  that  the  evidence  introduced  is  as  con- 
sistent  with  one  theory  as  with  the  other.  The  evidence  was 
by  no  means  conclusive  that  there  was  any  work  in  operation 
on  the  seventh  floor.  The  evidence  is  sufficient  to  warrant 
a  finding  by  the  jury  that  plaintiff's  injury  was  caused  by 
a  piece  of  hardened  cement.  It  also  appears  that  the  breaking 
of  such  pieces  was  an  ordinary  incident  of  the  wrecking  work 
which  was  going  on  upon  the  sixth  floor.  Candor  could  hardly 
reach  any  other  conclusion  than  that  reached  by  the  jury  at 
this  point.  It  is  needless  to  say,  therefore,  that  we  think  the 
evidence  sufficient. 

5.  tkial:  Inapt  ^'  Complaint  is  made  against  instruction 

aMumpSon'  of    4  given  by  the  trial  court.    The  complaint  is 

directed  to  the  introductory  sentence  of  such 
instruction  which  was  as  follows: 

"Par.  4.  It  appears  from  the  evidence,  that  about  the 
13th  day  of  June,  1912,  the  plaintiff  while  employed  and 
engaged  in  working  as  a  brickmason  in  laying  the  first  story 
of  a  brick  wall  of  a  two-story  addition  that  was  being  con- 
structed and  attached  to  one  of  the  wings  of  said  Martin 
hotel,  then  nnder  process  of  building,  was  injured  as  a  result 
of  being  struck  upon  the  head  by  a  piece  of  hardened  con- 
crete, or  some  other  object,  that  had  fallen  from  some  portion 
of  said  wing  of  said  hotel  building,  near  which  he  was  work- 
ing upon  said  wall." 
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The  complaint  is  that  the  sentence  assomed  a  fact  as 
proven,  whereas  such  fact  was  in  dispute.  Such  introductory 
sentence  was  followed  in  such  instruction  by  the  following 
direction : 

'^And  as  you  have  already  been  told,  to  entitle  him  to 
recover  anything  on  account  of  said  injuries,  he  must  satsify 
you  by  a  preponderance  of  the  evidence  that  said  injuries 
were  caused  by  a  falling  piece  of  concrete  that  had  been 
loosened  or  detached  or  broken  either  from  some  portion  of 
the  concrete  work  of  the  sixth  story  of  the  structure  near 
which  he  was  working,  etc.'' 

The  introductory  statement,  *'It  appears  from  the  evi- 
dence," was  doubtless  somewhat  inapt.  From  the  instruction 
as  a  whole,  however,  the  meaning  of  the  court  is  rendered 
quite  plain.  This  expression  was  used  in  the  sense  that  there 
was  evidence  to  such  effect.  The  second  sentence  of  the  in- 
struction which  we  have  quoted  above  expressly  charged  the 
jury  that  the  burden  of  the  proof  as  to  such  fact  was  upon 
the  plaintiff.  We  think,  therefore,  that  the  appellant  is 
without  ground  of  complaint  at  this  point. 

VI.  The  doctors  who  attended  the  plaintiff  were  exam- 
ined as  witnesses  in  his  behalf.  They  described  the  injury 
and  the  surgical  operation  which  had  been  rendered  neces- 
sary thereby.     There  was  a  fracture  of  the 

e  ■  Ktidbncb  I 

future  disa-        skuU  upon  the  top  of  the  head  and  a  surgical 

blUty :  expert  .  ,  .  ,  ,  «    ,        ,     „ 

opinion  on         Operation  which  removed  a  part  of  the  skull 

probability:  ^  ■  ^  ' 

jejgonabie  bone  and  some  of  the  brain  tissue.    They  tes- 

tified in  effect  that  there  could  never  be  a 
complete  recovery  from  the  condition  thus  described.  Neither 
the  bone  nor  the  excised  brain  tissue  could  ever  be  replaced. 
Dr.  Welch  testified  also  as  follows,  over  the  objection  of  the 
defendants : 

'*The  probable  effect  will  be  that  this  man  will  continue 
in  a  state  of  nervous  and  physical  debility,  more  than  likely 
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to  become  epileptic  and  possibly  insane  or  demented.  .  .  . 
The  chances,  according  to  statistics,  is  about  five  per  cent. 
I  mean  20  out  of  100  who  sustain  such  injuries  become  sub- 
ject to  epilepsy,  insanity  or  some  form  of  dementia." 

Similar  testimony  was  given  by  Dr.  Jepson.  The  objec- 
tion to  this  testimony  is  now  urged  upon  our  attention.  The 
ground  of  objection  is  that  the  evidence  only  went  to  the 
'* probable"  effect,  whereas  the  jury  could  allow  compensa- 
tion only  for  such  future  disability  as  was  reasonably  certain. 

Manifestly,  the  criterion  contended  for  by  th^  appellant 
is  the  proper  rule  to  lay  before  the  jury.  Such  was  the  rule 
given  by  the  trial  court.  It  does  not  follow,  however,  that 
the  testimony  of  a  physician  must  respond  to  this  language 
to  be  rendered  admissible.  The  physician,  as  a  witness^  was 
required  to  go  no  further  in  his  statement  than  his  candid 
opinion  would  warrant.  The  question  of  what  disability  the 
plaintiff  was  reasonably  certain  to  suffer  in  the  future  still 
remained  as  the  final  question  for  the  jury  in  the  light  of 
all  the  testimony  in  the  case.  No  complaint  is  made  of  the 
form  of  the  instruction  to  the  jury  at  this  point.  We  only 
hold,  therefore,  that  the  testimony  complained  of  was  admis- 
sible. There  is  the  further  consideration  here  that  the  verdict 
actually  rendered  was  a  very  moderate  one  in  the  light  of 
the  testimony.  If,  therefore,  the  testimony  complained  of 
were  technically  objectionable,  it  would  appear  to  have  been 
quite  nonprejudicial. 

The  foregoing  comprise  the  principal  questions  presented 
for  our  consideration.  We  find  no  error  in  the  record.  The 
record  as  a  whole  impresses  us  with  the  fairness  of  the  trial. 
The  injury  to  the  plaintiff  was  severe.  The  verdict  is  mod- 
erate. The  liability  of  the  defendants  is  almost  conclusive 
under  the  evidence.  The  judgment  of  the  lower  court  is 
therefore — Affirmed. 

Deemer„C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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Platt  Pressed  &  Pire  Brick  Company,  Appellant,  v.-  The 
Incorporated  Town  of  Van  Meter,  Appellee. 

MUNICIPAL  00BP0BATI0N8:    Severance  of  Territory— Wishes  of 

1  People— Sanitary  and  Police  Needs.  In  an  application  for  the 
severance  of  territory  from  an  incorporated  city  or  town  (Sec. 
622  et  seq.y  Code  1897),  material  considerations  are  (a)  the  wishes 
of  the  people  and  the  benefits,  if  any,  enjoyed  by  them  by  being 
within  the  incorporation,  (b)  whether  the  purpose  of  holding  the 
property  within  the  incorporation  is  solely  to  derive  taxes  there- 
on, and  (c)  whether  the  territory  is  reasonably  needed  for  the 
future  growth  of  the  city  or  town  and  for  sanitary  and  police 
purposes.    Held,  a  refusal  to  sever  was  justified. 

PRINCIPLE  APPLIED:  Application  to  have  land  severed 
from  a  small  town  which  had  remained  stationary  in  population 
for  25  years  or  more.  There  was  but  little  occasion  for  more 
building  lots.  Two  separate  creeks,  subject  to  unhealthful  over- 
flow, touched  or  flowed  through  the  land  sought  to  be  severed,  the 
overflow  at  times  reaching  some  of  the  streets  of  the  toitn. 
Brick  kilns,  the  gases  from  which  were  at  times  offensive,  and 
sidetracks  occupy  part  of  the  land  in  question.  Disorderly  and 
indecent  laborers  sometimes  occupied  bunk  cars  for  considerable 
periods  of  time,  and  tramps  not  infrequently  loitered  around  the 
kilns.  Sunday  ball  games,  unlawful  by  ordinance,  were  at  times 
played  on  the  land  in  question.  Those  asking  a  severance  derived 
some  advantage  from  sidewalks  and  lights.  A  much  frequented 
public  road  was  half  in  the  town  and  half  in  the  territory  sought 
to  be  severed.    Held,  a  severance  was  properly  denied. 

APPEAL  AND  EBBOB:    Municipal  Corporations — Severance  of  Ter- 

2  ritory — ^Trlal  to  Court — Effect  of  Finding.  The  judgment  of  the 
trial  court  that  certain  territory  ought  not  to  be  severed  from 
the  municipal  corporation  will  be  given  the  force  and  effect  of  a 
jury  finding,  and  must  stand  as  a  finality  unless  abuse  of  discre- 
tion is  shown. 

Appeal  from  Dallas  District  Court. — Hon.  J.  H.  Applegate, 

Judge. 
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Friday,  June  18,  1915. 

Action  at  law  brought  by  the  appellant  to  sever  terri- 
tory fnHn  the  incorporated  town  of  Van  Meter.  A  jury  was 
waived  and  the  cause  tried  to  the  court.  The  court  dismissed 
the  plaintiff's  petition  and  the  plaintiff  appeals. — Affirmed. 

Bert  B,  Welty  and  DingweU  &  Clark,  for  appellant. 

White  &  Clarke,  for  appellee. 

PSESTON,  J. — ^The  only  question  is  as  to  whether,  under 

the  law  and  the  evidence  in  the  case,  the  plaintiff  was  entitled 

to  have  its  land,  which  is  included  in  the  defendant  corporation, 

1.  MuKiciPAL         severed  therefrom,  and  this  involves  the  prop- 

SJ?£2nc?  of '  *    osition  as  to  whether  the  court  was  justified 

Subn'of  under  the  evidence  in  finding  that  the  terri- 

Sm?'and*°*"      tory  sought  to  be  severed  was  necessary  for 

"^  ^  "  the  future  growth  of  the  town,  or  that  it 

was  necessary  that  it  have  jurisdiction  of  it  for  sanitary  and 

police  purposes. 

The  population  of  the  defendant  town  is  three  hundred 
eighty-six,  and  has  remained  substantially  stationary  for  the 
last  twenty-five  or  thirty  years.  It  is  said  by  appellant  that 
the  town  was  so  quiet  that  one  resident  attempted  to  purchase 
a  lot  close  to  a  church  so  his  wife  could  see  some  activity. 
Appellee  concedes  that  the  town  was  not  suffering  from  any 
particular  boom,  but  it  contends  that  the  evidence  shows  there 
was  comparatively  no  property  available  for  residence  pur- 
poses within  the  limits  of  the  old  corporation.  Of  course, 
plaintiff  could  not  be  compelled  to  sell  any  of  its  property 
for  residence  purposes.  The  appellant  says  there  were  fifty- 
six  vacant  lots  suitable  for  residences,  but  appellee  says  that 
most  of  the  residence  properties  in  the  town  have  more  than 
one  lot  used  in  connection  with  the  residences  for  bams,  gar- 
dens, orchards,  etc.  "We  shall  not  go  into  the  evidence  fur- 
ther on  this  proposition,  but  content  ourselves  with  saying 
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that  if  the  only  question  was  whether  the  town  required  the 
lands  of  appellant  for  residential  purposes,  or  for  the  future 
growtii  of  the  town,  we  should  be  inclined  to  reverse. 

But  there  are  other  questions  more  important  and  they 

are,  as  before  stated,  whether  it  was  necessary  that  the  town 

2.  appbal  and       ^^^^  jurisdiction  of  this  territory  for  sanitary 

c^"<?o^n['-     *^<i  police  purposes.    As  to  these  questions, 

ance  oAerri-      it  is  not  SO  much  what  we  would  find  were 

^art:  effedt^     we  the  triers  of  fact,  but  whether  the  trial 

court  abused  its  legal  discretion  in  refusing 
to  sever  plaintiff's  property.  The  case  being  at  law,  the  judg- 
ment of  the  trial  court  upon  the  facts  has  the  effect  of  the 
verdict  of  a  jury. 

As  said  in  Monk  v.  Town  of  Oeoi'ge,  86  Iowa  315,  the 
question  for  us  to  determine  is  not  whether,  on  the  evidence 
submitted,  we  should  have  reached  the  conclusion  which  the 
trial  court  did,  but  whether  an  abuse  of  the  legal  discretion 
with  which  it  is  vested  is  shown. 

It  is  said  by  appellant  that,  where  there  is  an  abuse  of 
discretion,  the  court  will  set  aside  the  findings  of  the  trial 
court  or  trial  jury,  and  this  is  the  rule.  Ashley  v.  Town,  71 
Iowa  466,  468. 

In  the  same  case,  and  other  cases,  it  has  been  said  that 
"The  wishes  of  the  owners,  while  entitled  to  some  weight, 
are  not  controlling,  and  the  ultimate  questions  are:  Is  the 
territory  reasonably  needed  in  anticipation  of  the  future 
growth  of  the  town?  It  is  important  that  the  territory  be 
retained  for  sanitary  purposes,  or  that  the  town  have  juris- 
diction thereover  for  the  purpose  of  policing  the  samet  It 
is  quite  important  that  a  town  retain  control  over  territory 
upon  which  any  considerable  number  of  people  reside  in  close 
proximity  to  the  main  business  or  residential  section  in  order 
that  it  may  exercise  its  police  powers  thereover.  ...  Of 
course,  if  there  be  no  other  purpose  in  holding  the  territory 
than  to  derive  an  income  therefrom  by  way  of  taxation,  the 
land  should  be  relieved  of  this  burden.    Eva/ns  v.  City,  65 
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Iowa  239.  On  the  other  hand,  the  applicant  should  not  be 
allowed  to  get  out  simply  to  escape  taxation.  If  the  territory 
is  reasonably  needed  for  any  of  the  purposes  above  suggested, 
the  owners  thereof  should  pay  their  just  proportion  of  the 
public  burdens."  Johnson  v.  Town  of  Forest  City,  129 
Iowa  51. 

As  bearing  upon  this  point  and  the  other  questions,  see : 
Hanson  v.  Cresco,  132  Iowa  533 ;  In  re  Town  of  Le  Roy,  135 
Iowa  563 ;  Peek  v.  City  of  Waterloo,  138  Iowa  650 ;  Christ  v. 
Webster  City,  105  Iowa  119;  Johnson  v.  Town  of  Forest 
City,  supra. 

In  our  opinion,  the  evidence  does  not  show  that  the 
purpose  of  the  defendant  town  in  seeking  to  retain  the  prop- 
erty owned  by  plaintiflE  was  only  to  derive  an  income  there- 
from by  taxation. 

It  is  said  by  appellant  that  there  have  been  no  wars  or 
disturbances  on  the  Platt  land  and  no  necessity  for  peace 
officers  patroling  it. 

We  shall  refer  to  some  of  the  facts  which  are  established, 
or  which  the  court  could  have  so  found,  bearing  upon  the 
question  as  to  whether  it  was  proper  to  retain  this  territory 
for  sanitary  or  police  purposes.  The  plaintiflE 's  property  is 
west  of  and  adjoins  an  addition  or  two  to  the  original  town. 
Its  kilns  and  ovens  are  near  the  corporate  limits.  The  rail- 
road is  north  of  the  town,  coming  in  from  the  northwest, 
and  passes  or  crosses  plaintiflE 's  property  near  the  ovens. 
South  of  the  town  is  a  creek  or  two  crossing  a  part  of  plain- 
tiflE's  property.  The  town  is  located  upon  bottom  land  upon 
the  south  bank  of  the  Raccoon  River.  The  creek  at  the  south 
and  west  at  diflferent  seasons  overflows  the  surrounding  low 
land  extending  up  and  overflowing  the  south  ends  of  portions 
of  the  lots  in  one  of  the  additions  to  the  town  and  the  south 
ends  of  some  of  the  lots  in  the  original  town.  At  these  sea- 
sons, rubbish,  bodies  of  dead  animals  and  refuse  are  carried 
down  and  deposited  along  this  creek,  and  this  overflow  is  in 
close  proximity  to  the  town  on  the  south  side.     There  is 
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another  creek  that  comes  down  from  the  west,  draining  the 
high  portions  of  the  Platt  land  and  other  land  which  strikes 
the  east  line  of  the  Platt  land  on  the  south  end  of  Main 
Street  From  this  point,  it  turns  north  and  runs  practically 
along  the  line  of  the  old  corporation  along  the  east  line  of 
appellant's  land.  At  times,  the  flow  of  water  through  this 
creek  is  so  great  that  it  overflows  its  banks  and  overflows  the 
streets  of  the  town.  This  creek  does  not  discharge  into  and  is 
not  connected  with  the  creek  running  south  of  the  town,  and 
it  is  contended  by  defendant  that  it  is  necessary  that  defend- 
ant town  should  have  control  of  the  creeks  near  the  town 
and  be  able  to  control  the  flow  of  water  and  drainage  for  the 
purpose  of  sanitation  and  for  the  protection  of  the  streets 
and  alleys  of  the  town  against  overflow  from  the  creeks. 

Plaintiff  is  and  has  been  for  some  years  maintaining  a 
brick  and  tile  plant  just  west  of  the  old  limits  of  the  town. 
The  buildings  are  about  one  hundred  fifty  feet  west  of  the 
old  town  line.  The  kiln  buildings  are  a  short  distance 
west  and  north  of  the  other  buildings.  The  most  westerly 
of  these  kiln  buildings  is  from  two  to  three  hundred  feet 
west  of  the  west  corporation  line.  Some  twenty-five  or  thirty 
men  are  employed  about  plaintiff's  plant;  several  families 
live  in  the  residence  buildings  upon  the  grounds;  the  kilns 
are  operated  day  and  night.  Occasionally  tramps  are  found 
sleeping  and  loitering  about  the  kilns  in  the  cooler  weather. 
Two  tracks  extend  south  from  the  railway  to  the  kilns,  upon 
which  cars  are  frequently  left  standing,  and  sometimes  bunk 
cars,  with  Mexican  laborers  quartered  therein,  are  left  there 
for  considerable  periods  of  time.  There  is  testimony  that 
some  of  these  laborers  occupying  these  cars  were  disorderly 
and  were  given  to  indecent  exposures,  and  there  has  been 
complaint  of  the  citizens  on  account  of  this.  The  city  had 
sought  to  control  the  placing  and  maintenance  of  these  cars. 
A  portion  of  plaintiff's  grounds  just  west  of  the  original 
town  has  been  used  as  a  ball  park,  on  which  Sunday  games 

of  ball  have  been  played.     The  playing  of  baseball  is  pro- 
VoL.  170  lA.— 53 
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hibited  by  the  ordinances  of  the  town.  At  some  seasons  of 
the  year,  the  gases  from  plaintiff's  plant  are  offensive  to 
people  living  in  the  west  part  of  town. 

We  think  the  trial  eourt  was  justified  in  concluding  that 
the  location  of  the  plaintiff's  grounds  is  such  that  the  exercise 
of  police  jurisdiction  over  them  is  desirable,  and  that  it  was 
necessary  to  retain  such  territory  for  sanitary  purposes. 

One  or  two  other  circumstances  may  be  mentioned  as 
bearing  upon  this  point.  The  plaintiff's  grounds  are  so 
located  that  they  or  the  people  living  on  them  enjoy  some 
benefit  from  the  electric  lighting  of  the  streets  of  appellee 
along  the  west  line  of  the  town,  and  enjoy  the  benefits  of  its 
sidewalks  leading  up  to  its  grounds.  These  benefits  are  en- 
joyed to  some  extent  by  the  appellant's  ofScers  and  employees, 
some  of  whom  live  in  the  town  of  Van  Meter.  The  public 
highway  running  south  of  the  old  corporation  line  was  one 
half  within  the  corporation  and  one  half  on  the  territory 
sought  to  be  severed.  This  highway  is  a  part  of  what  is  known 
as  the  White  Pole  Road  and  is  much  used  by  motor  vehicles, 
other  vehicles  and  foot  passengers.  As  stated,  the  town  is 
small  and  not  increasing  in  population.  The  evidence  is  not 
very  strong,  perhaps,  and  yet  we  think  there  was  no  abuse  of 
discretion  in  the  trial  court  in  refusing  to  sever  plaintiff's 
property.     The  judgment  is,  therefore, — Affirmed, 

Deemeb,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


The  State  of  Iowa,  Appellee,  v.  Harby  Rayburn,  Appellant 

PBOHTIT UTIOK,  HOUSE  OF:  "Resorting  to  for  Lewdness"— Who 
1  May  Be  GhiUty— Male  Person.  A  male  person  may  be  guilty  of 
resorting  to  a  house  of  ill  fame  for  the  purpose  of  lewdness, 
within  the  meaning  of  Sec.  4943,  Code  1897.  Said  section  punishes 
both  the  act  of  resorting  to  a  house  of  ill  fame  (a)  "for  the  pur- 
pose of  prostitution"  and  (b)  "for  the  purpose  of  lewdness." 
"Prostitution"  and  "lewdness"  are  not  gjmonymous  terms  with- 
in the  meaning  of  said  section. 
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W0BD8  Ain>  PHBASE8:    " Prostitatlon"—" Lewdness "—Crlniiiial 

2  Statute.  The  terms  '^ prostitution"  and  ' lewdness ''  are  not 
synonymous  terms  within  the  meaning  of  8ec.  4943,  Code  1897, 
punishing  the  act  of  resorting  to  a  house  for  the  purpose  of 
prostitution  or  lewdness.    (8ec.  48,  Par.  2,  Code  1897.) 

PROSTITUTION,  HOUSE  OF:     Besortlng  to — ^Intent — Qist  of  Of- 

3  fense.  The  gist  of  the  offense  of  resorting  to  a  house  of  ill 
fame  for  the  purpose  of  lewdness,  within  the  meaning  of  Sec. 
4943,  Code  1897,  is  the  purpose  or  intent  in  so  resorting.  The 
offense  may  be  complete  without  the  occurrence  of  any  specific 
acts  of  lewdness. 

PROSTITUTION,    HOUSE    OF:      Resorting    to — ^Indictment — Snffl- 

4  dency.  An  indictment  for  resorting  to  a  house  of  ill  fame  for  the 
purpose  of  lewdness,  under  Sec.  4943,  Code  1897,  need  not  al- 
lege the  various  acts  which  the  defendant  purposed  committing. 

Appeal  from  Wayne  District  Court, — Hon.  H.  K.  Evans, 

Judge. 

Friday,  June  18,  1915. 

The  defendant  was  charged  with  resorting  to  a  house 
of  ill  fame  for  the  purpose  of  lewdness.  He  was  convicted 
by  a  jury,  and  judgment  pronounced.  From  this  judgment 
he  appeals. — Affirmed. 

K,  E.  Sallman  and  MUes  cf*  Steele,  for  appellant. 

George  Cosson,  Attorney  General,  and  John  Fletcher, 
Assistant  Attorney  General,  for  appellee. 

Preston,  J. — The  indictment  is  in  this  form: 

"The  Grand  Jury  of  the  County  of  Wayne,  in  the  name 
and  by  the  authority  of  the  State  of  Iowa,  accuse  Harry 
Baybum  of  the  crime  of  resorting  to  a  house  of  ill  fame 

for  the  purpose  of  lewdness,  committed  as 
HODBiB  of:    '     follows:    The  said  Harry  Baybum,   on  or 

"resortiiiR  to  ^  .^  > 

for  lewdneBfl" :     about  the  28th  day  of   September,  in  the 

who  may  be  ^  r-  7 

5"il*y  •  ™*i«      year  of  our  Lord  one  thousand  nine  hundred 

and  fourteen,  in  the  county  aforesaid,  did 
then  and  there  wilfully,  unlawfully  and  feloniously  resort  to 
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• 

and  use,  for  the  purpose  of  lewdness,  a  certain  house  of  ill 
fame  kept  by  Ollie  Witty  said  house  of  ill  fame  being  then 
and  there  situated  in  the  County  of  Wayne  and  the  State  of 
Iowa,  contrary  to  the  statutes  in  such  case  made  and  pro- 
vided, and  against  the  peace  and  dignity  of  the  State  of 
Iowa.'* 

It  was  admitted  of  record  that  the  defendant  is  a  male 
person.  Defendant  was  tried  to  a  jury  and  found  guilly, 
but  no  part  of  the  evidence  is  set  out  in  the  abstract  The 
abstract  recites  that  the  testimony  of  witnesses  was  largely 
taken  on  the  part  of  the  State  and  of  the  defendant,  but 
appellant  omits  the  same  for  the  reason  that  none  of  the  testi- 
mony is  necessary  or  material  to  any  of  the  issues  and  ques- 
tions raised.  The  instructions  are  not  before  us.  At  all 
stages  of  the  trial,  first  by  demurrer  to  the  indictment,  and 
later  by  a  motion  to  direct  a  verdict  for  the  defendant,  mo- 
tion to  set  aside  the  verdict,  and  motion  in  arrest  of  judg- 
ment, the  defendant  contended,  substantially,  that  the  words 
''any  person''  in  Sec.  4943  of  the  Code,  under  which  the  in- 
dictment was  found,  did  not  apply  to  and  include  a  male 
person,  but  only  included  a  female  person ;  also  on  the  ground 
that  the  indictment  did  not  take  any  specific  act  of  lewdness 
for  which  it  was  alleged  that  the  defendant  resorted  to  and 
used  said  house  of  ill  fame.  The  trial  court  ruled  against 
the  defendant  on  these  propositions. 

1.  Sec.  4943  of  the  Code  reads : 

' '  If  any  person,  for  the  purpose  of  prostitution  or  lewd- 
ness, resorts  to,  uses,  occupies  or  inhabits  any  house  of  ill 
fame  or  place  kept  for  such  purpose,  or  if  any  person  be 
found  at  any  hotel,  boarding  house,  cigar  store  or  other  place, 
leading  a  life  of  prostitution  or  lewdness,  such  person  shall 
be  imprisoned  in  the  penitentiary  not  more  than  five  years." 

It  is  contended  by  appellant,  and  it  is  conceded  by  the 
State,  that  a  man  may  not  be  guilty  of  prostitution.    The 
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indictment  in  this  case  does  not  charge  defendant  with  resort- 
ing to  a  house  of  ill  fame  for  the  purpose  of  prostitution, 
but  does  charge  that  he  resorted  to  the  place  for  the  purpose 
of  lewdness.  But  it  is  said  by  defendant  that  the  words 
prostitution  or  lewdness  in  the  statute  are  synonymous,  and 
that  the  word  "person"  refers  only  to  a  female  person;  that 
a  male  person  cannot  be  guilty  of  prostitution,  or  resorting 
to  a  house  of  ill  fame  for  that  purpose. 

If  ''prostitution"  and  ''lewdness"  are  synonymous,  it 

would  have  been  unnecessary  to  use  but  one  of  the  words. 

There  was  presumably  some  reason  for  using  both.     The 

2.  WOBD8  AND        statute  reads  that,  if  "any  person,"  for  the 

"pr^mioii":     purpose  of  prostitution  or  lewdness,  resorts, 

crSttfno?'  '        etc.    If  a  man  and  woman  go  together  to  or 

resort  to  a  house  of  ill  fame  for  the  purpose 
of  having  sexual  intercourse,  her  purpose  would  be  for  pros- 
titution, his  for  lewdness.  Or  a  man  could  go  by  himself  for 
the  purpose  of  having  sexual  intercourse,  which  would  be 
lewdness  under  this  statute  and  under  definitions  hereafter 
given.  Or  a  man  could  resort  to  such  a  place  and  be  guilty 
of  lewdness  without  sexual  intercourse.  Lewdness  may  not 
import  criminal  indulgence,  but  is  generally  used  as  indi- 
cating gross  indecency  with  respect  to  the  sexual  relations. 
State  V.  MitcheU,  149  Iowa  362,  366.  Sexual  intercourse 
would,  of  course,  constitute  lewdness ;  but,  as  suggested,  there 
may  be  lewdness  without  sexual  intercourse  at  all,  and  the 
man,  as  well  as  the  woman,  may  be  guilty  of  it.  "We  think 
the  statute  broad  enough  to  cover  situations  such  as  those 
suggested.  The  purpose  of  the  legislature  was  to  suppress 
such  conduct  and  reach  both  parties.  We  think  the  statute 
fairly  and  reasonably  bears  that  construction.  The  words 
"any  person"  include  all  persons.  Words  and  phrases  shall 
be  construed  according  to  the  context  and  the  approved  usage 
of  the  language ;  but  technical  words  and  phrases,  and  such 
others  as  have  acquired  a  peculiar  and  appropriate  meaning 
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in  law,  Bba^  be  construed  according  to  such  meaning.  Code 
Sec.  48,  Par.  2. 

In  the  case  we  have  supposed  as  to  an  act  of  sexual 
intercourse  between  a  man  and  woman,  it  would  not  be  suffi- 
cient, under  some  circumstances,  or  other  provisions  of  the 
statute,  to  show  the  one  act.  But,  under  the  section  of  the 
statute  now  under  consideration,  proof  of  one  act  would  be 
enough,  or  the  evidence  might  be  such  as  that  the  crime  would 
be  complete  without  proof  of  such  single  act  if  the  evidence 
was  sufficient  to  show  the  intent  or  purpose  in  resorting  to 
the  place  and  that  it  was  for  the  purpose  of  prostitution 
or  lewdness. 

In  State  v.  McDavitt,  140  Iowa  342,  the  court  said : 


it 


We  have  also  held  that  to  establish  the  charge  of  resort- 
ing to  a  house  of  ill  fame  for  the  purpose  of  prostitution  or 
lewdness,  only  one  such  act  need  be  shown." 

In  that  case  the  indictment  was  under  the  second  form 
of  Sec.  4943,  which  provides,  in  substance,  that  if  any  person 
be  found  at  any  hotel,  etc.,  leading  a  life  of  prostitution  or 
lewdness,  etc.  In  that  case,  as  in  this,  the  indictment  charged 
that  the  defendant  did  resort  to  and  use  for  the  purpose  of 
lewdness.  In  that  case  the  court  instructed  that  if  defendant 
did  resort  to,  use  and  occupy  the  hotel  described  for  the  pur- 
pose of  lewdness,  he  was  leading  a  life  of  lewdness  at  such 
hotel  within  the  statute.  This  was  held  to  be  error.  The 
court  said: 

'*No  doubt  a  person  might  lead  a  life  of  lewdness  at 
a  hotel  by  habitually  resorting  there  for  lewd  purposes,  or 
by  repeatedly  indulging  in  lewdness  while  living  there,  but 
no  such  conduct  is  charged  in  the  indictment  or  indicated  by 
the  evidence." 

Appellant  contends  for  that  case  that  the  words  **only 
one  such  act"  in  the  first  quotation  just  given  show  that 
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both  words,  "prostitution"  and  ** lewdness, '*  refer  to  one 

and  the  same  act.    But  we  think  this  does 

S  PsosiriiPiTirioif 

'house of: re-'     not  necessarilv  follow.     The  court  was  not 

sorting  to :  " 

offend'  ^^  **'    construing  any  question  of  prostitution  in 

that  case.  Under  Sec.  4943,  under  which  this 
defendant  was  indicted,  it  is  not  the  act  itself  of  sexual 
intercourse,  or  other  lewdness,  which  is  prohibited,  but  the 
resorting  to  a  house  of  ill  fame  for  the  purpose  of  prostitu- 
tion or  lewdness.  As  indicating  the  purpose  of  the  legisla- 
ture in  enacting  the  statute  in  question,  we  may  refer  to 
one  or  two  others.  Sec.  4938  provides  a  penalty  for  lewdly 
and  viciously  associating  and  cohabiting  if  unmarried.  The 
word  "lewdly''  as  there  used  has  a  meaning  separate  and 
distinct  from  its  meaning  when  used  in  connection  with  the 
indecent  exposure  of  the  person.  Under  that  section,  the 
cohabitation  or  association  must,  to  some  extent,  become 
notorious  and  reach  that  degree  where  it  becomes  observed 
by  the  public  before  a  conviction  is  proper.  Sec.  4939  pun- 
ishes anyone  who  keeps  a  house  of  ill  fame  resorted  to  for 
the  purx>06e  of  prostitution  or  lewdness.  The  situation  had 
not  yet  been  entirely  covered.  Persons  who  should  visit  a 
house  of  ill  fame  for  the  purposes  for  which  it  was  estab- 
lished were  not  reached  by  either  of  the  preceding  sections. 
Sec.  4943  was  evidently  enacted  to  cover  the  last  situation, 
and  made  resorting  to  a  house  of  ill  fame  for  the  purpose  for 
which  it  is  maintained  a  crime.  Either  sex  may  resort  to 
a  house  kept  for  that  purpose,  and  either  sex  may  commit 
lewd  acts  in  such  a  place. 

In  State  v.  Wilson,  124  Iowa  265,  where  the  charge  was 
keeping  a  house  of  ill  fame,  this  court  approved  an  instruc- 
tion defining  **a  house  resorted  to  for  the  purpose  of  prosti- 
tution and  lewdness"  as  being  **a  house  visited  by  persons  of 
both  sexes  for  the  purpose  of  having  sexual  intercourse,  or 
some  other  lewd  purpose.*' 

In  State  v.  Mitchell,  149  Iowa  362,  365,  an  instruction 
defining  lewdness  as  "the  unlawful  indulgence  of  the  animal 
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desires"  was  held  inadequate  and  misleading  as  applied  to 
the  facts  in  that  case.  The  indictment  in  that  case  was  for 
conspiracy  to  induce  two  girls  to  commit  the  crime  of  lewd- 
ness, under  Sec.  4938  of  the  Code,  and  the  inquiry  was  whether 
the  design  of  the  defendants  was  that  the  girls  lewdly  and 
viciously  associate  with  them,  or  other  males.  The  holding 
was  that  this  would  not  be  established  by  showing  a  con- 
spiracy to  procure  them  to  yield  their  persons  to  a  single  act 
of  incontinence,  but  the  design  must  have  been  to  cause  or 
induce  each  girl  to  lewdly  or  viciously  associate  or  cohabit 
for  some  time  with  one  of  the  defendants  or  other  male  person. 
The  court  refers  to  the  Wilson  case  and  Sec.  4939  of  the 
Code,  and  says : 

''The  gist  of  the  offense  under  that  section  is  the  keeping 
of  the  place  for  the  purpose  defined,  and  the  term  'lewdness,' 
as  therein  found,  is  employed  in  its  ordinary  sense  as  meaning 
lustfulness,  lecherous,  lascivious,  or  libidinous  conduct." 

2.  Appellant's  next  contention  is  that  the  indictment 
is  insufficient,  in  that  there  is  not  set  out  the  specific  acts 
which  the  defendant  is  charged  with  having  committed.    The 

gist  of  the  offense  is  resorting  to  a  house  of 

4.  Pbobtitution,      .„    -  -  ,        ,  --„ 

HouBB  or :  re-    lU  fame  f or  prostitution  or  lewdness.     The 

sorting  to : 

^offldSK"*'        indictment  charges  that  the  defendant  did 

then  and  there,  wilfully,  unlawfully  and 
feloniously,  resort  to  and  use  for  the  purpose  of  lewdness, 
a  certain  house  of  ill  fame  kept  by  OUie  Witt.  Defendant 
was  informed  that  the  offense  for  which  he  was  placed  on 
trial  was  resorting  to  the  house  of  ill  fame  kept  by  OUie  Witt, 
also  that  he  resorted  there  for  an  unlawful  purpose,  to  wit, 
lewdness.  The  indictment  would  not  have  been  sufficient  had 
it  stopped  with  the  allegation  that  he  resorted  to  a  house  of 
ill  fame,  because  he  might  have  gone  there  for  a  legitimate 
purpose;  but  when  it  charged  him  with  going  there  for  the 
purpose  of  lewdness,  the  crime  was  charged  in  the  language 
of  the  statute,  showing  that  his  purpose  was  an  unlawful  one 
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and  one  which  the  statute  punishes.  Lewdness  has  a  distinct 
meaning  in  law,  and  we  think  it  was  unnecessary  to  give  in 
detail  in  the  indictment  the  various  acts  which  he  purposed 
committing.  The  character  of  the  place  and  the  specific 
acts  committed,  or  which  he  contemplated  committing,  were 
matters  of  evidence,  and  not  of  pleading.  Unless  it  war 
shown  by  the  evidence  that  defendant  resorted  to  the  place 
for  the  purpose  charged,  defendant  could  not  be  convicted. 
As  before  stated,  the  evidence  is  not  before  us,  and  we  must 
assume  that  there  was  evidence  to  so  show. 

The  burglary  cases  are  somewhat  analogous.  There  the 
gist  of  the  offense  is  the  breaking  and  entering,  and  it  has 
been  held  that  in  an  indictment  for  burglary  it  is  not  neces- 
sary to  describe  in  technical  language  the  crime  intended  to 
be  committed.  Thus  it  is  su£Bcient  to  charge  the  intent  as 
having  been  to  commit  a  public  offense,  to  wit,  adultery.  State 
V,  Mecum,  95  Iowa  433.  See  also  Staie  v.  'Jennings,  79  Iowa 
513.  And  in  such  a  case  the  fact  that  the  indictment  charges 
two  different  intents  does  not  render  it  bad.  The  crime  may 
be  established  by  the  proof  of  one  or  all  the  intents  alleged. 
That  is  a  matter  of  evidence.  So  in  conspiracy  cases,  the 
crime  intended  to  be  accomplished  by  the  conspiracy  need 
not  be  described  in  the  indictment  with  the  accuracy  or  detail 
which  would  be  essential  in  an  indictment  for  the  commission 
of  the  offense  itself.  State  v.  Soper,  1 18  Iowa  1,  4 ;  State  v. 
Madden,  170  Iowa  230. 

There  is  no  error,  and  the  judgment  ia^Affirmed, 


Deemer,  C.  J.,  Evans  and  Weaver,  JJ.,  concur. 


E.  C.  "WiNSOR  &  Son,  Appellees,  v.  The  Mutual  Fire  &  Tor- 
nado Association,  Appellant. 

APPEAL  AND  EBBOB:    Awrignment  of  Error— Failure  to  Argne— 
1    Waiver.     Waiver  is  the  penalty  for  failure  to  argue  an  assign- 
ment of  error. 


I 
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IN8URAK0E:     Bemoyal  of  Property  from  State — ^Effect— Mutual 

2  Policy.  A  policy  of  insurance  issued  bj  a  mutual  insurance 
company,  organized  under  the  laws  of  Iowa,  on  property  situated 
in  Iowa,  is  not  rendered  invalid  because,  in  the  ordinary  use  of 
the  property,  it  is  temporarily  removed  to  another  state  where 
loss  occurs,  no  provision  to  the  contrary  appearing  in  the  statutes, 
by-laws  or  policy. 

IN8URAK0E:    Location  of  Property— RemoTal  I>nriiig  Ordinary  Use 

3  — Id^BB,  Insurance  on  personal  property  follows  and  attaches 
thereto  wherever  it  goes  in  the  ordinary  and  usual  use  of  such 
property,  unless  the  policy  otherwise  expressly  or  impliedly  re- 
stricts the  locality  of  the  loss. 

PRINCIPLE  APPLIED:  The  insured,  at  aU  times,  resided  at 
Laurens,  Pocahontas  County,  Iowa,  and  was  engaged  in  ex- 
cavating drainage  ditches  wherever  he  might  secure  contracts. 
The  policy  in  question  covered  twenty  horses  used  in  the  busi- 
ness, which  horses,  when  the  policy  was  issued,  were  employed, 
with  the  knowledge  of  the  insurer,  on  a  ditch  in  Buena  Vista 
County,  Iowa.  The  insurer  admitted  that  he  knew  the  horses 
were  to  be  used  in  different  parts  of  Iowa,  but  denied  knowledge 
of  their  contemplated  use  outside  of  Iowa.  The  insured  took  the 
horses  temporarily  to  Missouri  in  the  prosecution  of  his  regular 
business,  and  loss  there  occurred.  The  policy  did  not  expressly 
or  impliedly  restrict  the  locality  of  the  loss.  Held,  the  loss  was 
collectible. 

mSUBAKOE:     Location  of  Property — ^Policy  Issued  Under  Antld- 

4  pated  Bemoval — Loss — EstoppeL  Notice  and  knowledge  to  the 
insurer  at  the  time  of  the  issuance  of  a  policy  of  insurance  that 
the  property  might,  in  its  ordinary  use,  be  removed  temporarily 
to  another  state,  followed  by  the  acceptance  of  premiums,  pre- 
cludes the  insurer  from  insisting  on  the  invalidity  of  the  policy 
by  reason  of  such  removal. 

IN8UBAKCE:      Mortgage    Incumbrance — ^E^nowledge    of   Insurer — 

5  Levying  Assessments — EstoppeL  An  insurance  company  issuing 
a  policy  and  demanding  and  receiving  assessments  thereon,  all 
with  knowledge  of  the  existence  of  a  mortgage  on  the  property, 
will  not  be  permitted  to  question  the  validity  of  the  policy  by 
reason  of  such  mortgage. 

IKSUBANOE:     Mortgage  on  Insured  Property— Knowledge  of  In- 

6  surer — ^Kew  Mortgage  for  Balance  of  Same  Debt.  A  policy  of  in- 
surance issued  with  knowledge  of  an  existing  mortgage  on  the 


June  1915]  Winsor  v.  Tornado  Assn.  523 

property  is  not  rendered  invalid  by  the  sabsequent  execution  of 
a  new  mortgage  for  a  remaining  balance  of  the  same  old  debt. 

INSUBAHCE:  Increasliig  Hasard— Act  Not  ViolatlTe  of  Policy— 
7  Burden  of  Proof.  If  the  insured  does  some  act  not  violative  of 
the  policy,  the  burden  of  proof  is  on  the  insurer  to  show  that  the 
hazard  was  increased.  If  the  insured  does  something  violative  of 
the  policy,  the  burden  of  proof  is  on  him,  the  insured,  to  show 
that  the  hazard  was  not  increased. 

PRINCIPLE  APPLIED:  A  policy  contained  no  provision 
against  removing  the  property  from  the  state.  In  the  course  of 
its  ordinary  use,  it  was  so  removed  and  loss  there  occurred.  Held, 
the  insured  was  under  no  obligation  to  show  that  the  hazard 
was  not  increased. 

Appeal  from  Buena  Visia  District  Court, — HoK.  D.  P.  Coylb, 

Judge. 

Friday,  June  18,  1915. 

Action  at  law  upon  an  insurance  policy  indemnifying 
the  plaintiff  against  loss  or. injury  to  certain  property  by 
lightning.  Verdict  and  judgment  for  plaintiff  and  defendant 
appeals. — Affirmed. 

Ed  P.  Malmberg  and  Bailie  &  Edson,  for  appellant 

F,  C.  Oilchrist  and  FavUle  d;  Whitney,  for  appellee. 

Weaver,  J. — On  May  20,  1909,  the  defendant  association 
issued  its  policy  to  the  plaintiffs,  insuring  them  against  loss 
or  damage  by  fire,  lightning,  tornadoes,  cyclones  and  wind- 
storms for  the  period  of  five  years,  to  the  amount  of  $2,000 
upon  the  horses  and  mules  of  insured  party,  not  to  exceed 
$150  on  each  animal.  The  plaintiffs'  petition  alleges  that  on 
April  7,  1913,  while  said  policy  was  still  in  force,  lightning 
struck  the  tent  in  which  the  insured  animals  were  then  being 
kept  at  or  near  the  town  of  Nyhart  in  the  state  of  Missouri, 
killing  nine  horses  and  injuring  five  others,  to  the  loss  and 
injury  to  plaintiffs  in  the  aggregate  sum  of  $1,600,  for  which 
amount  a  recovery  is  demanded.    In  an  amendment  to  the 
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petition,  it  is  further  alleged  that,  at  the  time  the  horses 
were  insured,  plaintiffs  were  engaged  in  business  as  contract- 
ors in  the  excavation  and  construction  of  drainage  ditches 
and  that  such  has  continued  to  be  their  business;  that  they 
employed  their  horses  in  performing  such  work  and  kept  them 
in  or  about  a  tent  near  where  they  were  so  employed.  They 
aver  that,  at  the  time  the  insurance  was  taken  out,  the  de- 
fendant's agent  was  informed  of  the  foregoing  facts  and 
knew  that  the  horses  were  then  employed  upon  a  job  of 
ditching  in  Buena  Vista  county  and  would  thereafter  be  used 
by  the  plaintiffs  in  doing  other  work  of  like  character  in  Iowa 
and  adjoining  states;  and  that  defendant  consented  to  such 
use  and  knew  thereof,  and  with  such  notice  and  knowledge, 
it  has  since,  from  time  to  time,  collected  assessments  and 
premiums  from  plaintiffs  in  consideration  of  its  policy  of 
insurance. 

Answering  the  petition,  defendant  admits  that  plaintiffs 
reside  at  Laurens  in  Pocahontas  county,  Iowa,  admits  issuing 
the  policy  sued  upon  and  that  it  has  collected  and  received 
premiums  and  assessments  thereon.  It  admits  the  agency  of 
the  person  taking  the  application  for  insurance  and  its  knowl- 
edge that  the  horses  were  in  Buena  Vista  county  when  in- 
sured, but  denies  any  knowledge  or  notice  that  they  were 
thereafter  to  be  used  in  any  other  state  than  Iowa.  For  a 
further  answer,  it  is  alleged  that  the  defendant  is  a  mutual 
association  organized  under  the  laws  of  Iowa  and  is  without 
power  to  insure  property  outside  of  the  state,  and  if  the 
policy  is  construed  as  covering  the  plaintiffs'  horses  in  Mis- 
souri, it  is  ultra  vires  and  void.  Still  further  answering,  it 
is  pleaded  that,  by  removal  of  the  horses  to  Missouri,  the 
hazard  of  loss  and  injury  was  materially  increased  without 
notice  to  the  association,  and  the  policy  thereby  rendered  void. 
By  an  amendment  to  the  answer,  it  is  further  alleged  that, 
in  applying  for  the  insurance,  plaintiffs  falsely  represented 
that  the  insured  property  was  free  from  incumbrance,  when 
in  fact  the  horses  were  then  subject  to  the  lien  of  a  chattel 
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mortgage  and  that  other  and  additional  mortgage  liens  were 
thereafter  placed  upon  said  property  by  the  plaintiffs  without 
notice  to  and  without  the  consent  of  the  association,  whereby 
the  policy  became  void. 

Replying  to  the  answer,  plaintiffs  reassert  that  the  policy 
was  issued  with  notice  and  direct  reference  to  the  fact  that 
the  horses  were  then  being  used  and  were  thereafter  to  be 
used  in  carrying  on  the  business  of  Winsor  &  Son  wherever 
they  might  obtain  contracts  in  their  line  of  employment,  and 
that,  with  knowledge  of  such  facts  and  conditions,  the  asso- 
ciation has  continued  to  recognize  the  validity  of  such  policy 
and  continued  to  levy  and  demand  payment  of  assessments 
thereon  at  divers  times  down  to  a  date  since  the  commence- 
ment of  this  action,  and  by  so  doing  has  waived  the  right,  if 
any  it  ever  had,  to  deny  its  liability  on  the  policy  or  to  defend 
against  plaintiffs'  demand  for  payment  thereof.  They  further 
allege  that,  at  the  time  the  policy  was  issued,  they  resided  and 
have  ever  since  had  their  home  at  Laurens,  in  Pocahontas 
county,  Iowa;  that  their  absence  and  employment  in  Missouri 
was  temporary  only,  with  the  purpose,  when  their  contract 
there  was  completed,  to  return  with  their  horses  to  their 
said  home  in  Iowa  where  their  said  property  was  always  kept, 
except  when  temporarily  employed  elsewhere.  Referring  to 
the  charge  of  false  statements  in  the  application  for  insur- 
ance, the  reply  denies  the  same  and  avers  that  the  applica- 
tion was  made  and  the  policy  issued  with  knowledge  on  the 
part  of  the  association  and  its  agent  that  there  was  a  chattel 
mortgage  outstanding  upon  the  horses.  This  mortgage  in- 
debtedness, it  is  alleged,  was  thereafter  largely  reduced  and 
the  subsequent  mortgages  mentioned  in  the  answer  secured 
only  the  unpaid  remnant  of  said  indebtedness  and  served  to 
decrease  the  hazard  and  risk  created  by  the  original  incum- 
brance. Plaintiff  further  says  that,  with  knowledge  of  all 
these  facts,  the  association  has  continued  to  make  and  collect 
assessments  upon  the  policy,  thereby  waiving  its  right,  if 
any  it  had,  to  plead  or  urge  a  defense  to  this  action  on  that 
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ground.  The  reply  also  pleads  that  the  association  did  not 
attach  a  copy  of  the  application  to  the  policy,  as  required 
by  law,  and  cannot,  therefore,  plead  or  prove  the  alleged  false 
representations.  These  issues  were  tried  to  a  jury,  which 
returned  a  verdict  for  plaintiff,  and  from  the  judgment 
entered  thereon,  the  defendant  appeals. 

The  appellant  submits  its  case  relying  upon  the  following 
propositions:  First,  that  the  removal  of  the  property  from 
Iowa  to  Missouri  increased  the  risk  or  hazard  to  such  an 
extent  as  to  avoid  the  policy;  second,  that  the  association 
was  without  any  authority  to  carry  any  risk  outside  of  the 
state  of  Iowa,  and  therefore  the  removal  of  the  property  to 
Missouri  rendered  the  insurance  void;  third,  that  the  policy 
was  rendered  void  by  the  incumbrance  existing  on  the  prop- 
erty when  the  contract  was  made ;  and  fourth,  that  the  policy 
was  in  any  event  rendered  void  by  the  giving  of  a  subsequent 
mortgage.    These  points  we  will  consider  in  the  order  stated. 

I.  The  point  that  the  taking  of  the  horses  to  Missouri 
operated  to  increase  the  risk,  and  thereby  avoided  the  policy, 

1.  Appeal  and  though  Stated  in  their  premises,  is  not 
ment'ot^Vr^'  argued  by  counsel,  and  we  therefore  treat  it 
argue'?*^""  *^    as  having  been  abandoned.    We  cannot  say, 

as  a  matter  of  law,  that  the  danger  of  a  horse 
being  struck  by  lightning  is  any  greater  in  Missouri  than  in 
Iowa.  Moreover,  as  we  shall  note  in  a  subsequent  paragraph, 
there  was  no  burden  on  plaintiffs  to  negative  an  increase  of 
risk. 

II.  The  defense  most  thoroughly  argued  and  relied  upon 
seems  to  be  that  the  association  is  one  organized  under  the 

2.  insubancb:  ^^^  ^^  ^^^®  ®^*®  ^^^  ^  without  authority 
pro^rty  "from  ^  carry  insurance  upon  property  in  another 
mutuai^com-'  State,  and  that  even  though  the  policy  sued 
pany  poi  cy.  upon  might  be  enforced  had  the  property 

remained  in  this  jurisdiction  until  the  loss  occurred,  it  be- 
came of  no  validity  when  plaintiffs  took  the  horses  into  Mis- 
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souri  for  the  temporary  purpose  of  performing  a  contract 
there. 

In  support  of  this  position,  we  are  cited  to  chapter  5  of 
title  9  of  the  Code,  and  especially  to  Sec.  1759-n  of  the  Sup- 
plement of  1907,  and  to  a  section  of  the  by-laws  of  the  asso- 
ciation. A  reading  of  the  statute  develops  nowhere  any  pro- 
vision expressly  limiting  the  authority  of  mutual  insurance 
associations  in  the  manner  contended  for.  The  by-law  relied 
upon  is  to  the  effect  that  the  principal  place  of  business  of 
the  association  is  at  Newton  in  Jasper  county,  but  the  terri- 
tory in  which  it  may  effect  insurance  shall  embrace  the  entire 
state.  This,  at  the  utmost,  limits  the  territory  in  which 
insurance  may  be  written ;  but  it  by  no  means  follows  that  a 
valid  policy  written  in  Iowa  upon  property  in  Iowa  becomes 
Q  Two. r«.«^.  void  the  moment  it  crosses  the  line  into  an- 
pr^r&  :^'re-  Other  State.  The  contract  was  an  Iowa  con- 
ordtaary  us"*:  tract  upon  property  in  Iowa  and  enforceable 
*^^'  in  the  courts  of  this  state.    There  is  nothing 

in  our  insurance  act  which  restricts  the  authority  of  the 
appellant  to  the  insuring  of  live  stock  only  while  it  is  found 
or  kept  on  the  owner's  premises.  The  association  might  per- 
haps have  so  limited  its  own  liability  by  an  appropriate  pro- 
vision in  its  contract,  but  it  was  not  required  to  do  so.  In- 
deed, the  insurance  of  movable  property,  and  especially  such 
as  teams  employed  in  a  service  which  may  or  frequently 
does  take  them  away  from  the  owner's  premises  for  greater 
or  less  periods  of  time,  would  be  of  little  value  if  closely 
restricted  as  to  location,  and  few  owners  would  go  to  the 
expense  of  procuring  insurance  if  they  understood  that  their 
indemnity  was  of  that  very  incomplete  and  imperfect  char- 
acter. The  well-settled  rule  in  such  cases  is  that,  if  the  policy 
does  not  by  express  or  clearly  implied  terms  restrict  the  in- 
surer's liability  to  loss  occurring  upon  the  owner's  premises, 
the  insurance  follows  and  attaches  to  the  property  wherever 
it  goes,  so  long  as  it  is  being  put  to  uses  such  as  are  usual  and 
ordinary  with  property  of  that  nature  and  description;  and 
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18  the  more  emphatically  true  where  the  property  when 
insured  is,  with  the  knowledge  of  the  insurer,  being  used  and 
employed  in  a  business  which  necessitates  its  being  kept  for 
considerable  periods  of  time  at  places  other  than  the  premises 
of  the  owner.  Kinney  v.  Ins.  Co.,  159  Iowa  490 ;  Wood 's  In- 
surance (2nd  Ed.)  47;  McCluer  v.  Ins.  Co.,  43  Iowa  349; 
LongueviUe  v.  Ins.  Co.,  51  Iowa  553;  Mills  v.  Ins.  Co.,  37 
Iowa  400 ;  Peterson  v.  Ins.  Co.,  24  Iowa  494 ;  Lathers  v.  Ins. 
Co.,  135  Wis.  431 ;  Noyes  v.  Ins.  Co.,  64  Wis.  415 ;  Eddy  v. 
Ins.  Co.,  46  N.  Y.  Supp.  695. 

The  rule  as  laid  down  by  Mr.  Wood,  supra,  is  as  follows : 

''In  the  absence  of  special  restriction  clothed  in  dear 
and  unequivocal  language,  as  to  the  territory  within  which 
the  property  was  to  be  insured,  it  will  be  deemed  to  have  been 
within  the  contemplation  of  the  parties  that  the  property 
might  be  used  in  the  ordinary  way,  and,  considering  the 
nature  of  the  property,  that  the  insurance  would  continue 
to  attach  wherever  the  same  may  be  while  the  owner  is  using 
his  property  in  the  ordinary  manner,  and  for  the  purposes 
for  which  such  property  is  ordinarily  held  and  used." 

Even  where  the  policy  insures  movable  property  which 
is  described  as  being  in  a  certain  place  or  upon  a  certain 
farm  or  in  a  certain  building,  this  court  has  frequently  held 
that,  in  the  absence  of  other  restrictive  words,  the  description 
of  place  is  merely  a  matter  of  identification  of  the  thing  in- 
sured, and  that  its  removal  from  the  place  for  appropriate 
and  temporary  use  does  not  affect  the  indemnity.  In  the 
Peterson  case,  supra,  where  the  policy  describes  the  property 
as  being  upon  a  certain  section  or  farm,  we  said : 

''Such  limitation  would  be  unreasonable.  In  effecting 
this  insurance  and  paying  the  company  for  the  risk  it  as- 
sumed, it  cannot  be  supposed  that  the  plaintiff  was  to  be 
deprived,  upon  peril  of  forfeiture  of  his  policy,  of  the  ordi- 
nary and  beneficial  use  of  the  property  insured." 


June  1915]  Winsob  v.  Tornado  Assn.  529 

In  the  LangueviUe  case  the  property  (clothing)  was 
described  as  '^ contained  in"  a  certain  dwelling,  and  the  loss 
was  incurred  upon  the  public  highway  at  a  distance  from 
the  dwelling.  In  holding  the  company  liable,  we  said  that 
the  reference  to  the  dwelling  was  a  matter  of  '*  description 
of  the  property  insured,  indicating  the  place  of  deposit  when 
not  in  ordinary  use.  The  character  of  the  property  insured 
must  be  considered  in  determining  the  true  construction  of 
the  policy." 

In  the  very  recent  case  of  Kinney  v.  Ins.  Co.,  159  Iowa 
490,  494,  the  live  stock  insured  had  been  removed  from  the 
place  described  in  the  policy  for  the  temporary  purpose  of 
pasturage  at  another  place,  and  there  the  loss  occurred.  The 
articles  of  the  association  in  that  case  expressly  restricted 
its  authority  to  ''the  insurance  of  live  stock  while  on  the 
farm  in  the  possession  or  employ  of  the  owner  or  his  tenants" ; 
yet  we  held,  after  a  review  of  the  authorities,  that  this  pro- 
vision is  **for  the  purpose  only  of  identifying  the  property 
covered  by  the  policy.  There  is  no  provision  in  the  policy 
that  the  property  insured  shall  not  be  removed  from  the 
premises  during  the  continuance  of  the  policy,  and  no  pro- 
vision that  removal  from  the  premises  will  render  the  policy 
inoperative."  We  further  said,  in  that  connection,  **from 
the  very  nature  of  the  property,  it  was  apparent  that  it  was 
not  contemplated  by  either  party  to  the  contract  that  the 
property  should  remain  permanently  on  the  place  designated 
in  the  policy." 

In  the  McCluer  case,  supra,  the  insurance  was  upon  a 
horse  and  carriage  *' contained  in"  a  certain  bam  and  it  was 
held  that  this  amounted  to  no  more  than  a  statement  that 
the  ''carriage  when  not  in  use  was  kept  in  the  barn  described 
as  the  ordinary  place  of  deposit,"  and  that  the  presumption 
is  that  property  of  that  nature  is  "in  use  and  that  the  policy 
is  issued  with  reference  to  such  use." 

In  this  case,  neither  the  agent  nor  the  association  could 
reasonably  suppose  or  assume  that  the  plaintiffs  were  owning 

Vol.  170  lA.— 34 
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and  keeping  twenty  horses  to  be  retained  permanently  or 
continually  in  the  town  of  Laurens.  Indeed,  it  is  admitted 
that,  at  the  very  moment  when  the  insurance  was  taken,  the 
horses  were  in  another  county ;  that  they  were  being  used  in 
the  performance  of  a  ditching  contract;  and  that  the  agent 
was  expressly  informed  that  the  same  kind  of  work  was  to 
be  carried  on  in  other  places.  His  only  denial  in  this  respect 
is  that  an3rthing  was  said  about  the  possibility  of  plaintiflEis' 
doing  such  work  in  another  state.  Upon  these  admissions  of 
fact  and  under  the  rule  of  the  cited  cases,  it  must  be  held  that 
the  policy  in  suit  was  issued  with  reference  to  the  ordinary 
use  or  work  in  which  the  property  was  being  employed,  and 
that  the  moving  of  the  horses  from  place  to  place  in  pursuit 
of  such  employment  was  not  a  violation  of  any  express  or 
implied  term  of  the  contract.  Certainly  this  is  true  as  long 
as  plaintiffs  retained  their  home  or  domicile  at  Laurens, 
returning  there  and  keeping  the  horses  there  whenever  not 
temporarily  engaged  elsewhere  in  their  line  of  work. 

No  other  serious  question  arises  upon  this  branch  of  the 
case,  except  upon  the  objection  raised  by  the  defendant  that 
the  taking  of  the  horses  into  Missouri  operated  of  itself  to 
forfeit  the  insurance.  No  provision  of  the  statute  or  of  the 
articles  or  by-laws  of  the  association  or  of  the  policy  itself 
inhibits  the  taking  of  insured  movable  property  temporarily 
into  another  state.  Granting  that  the  defendant's  authority 
to  do  insurance  business  was  limited  to  this  state,  the  issuance 
of  this  policy  was  strictly  within  its  power.  The  making  of 
the  contract,  as  we  have  already  noted,  was  in  all  respects 

an  Iowa  transaction,  and  the  insurance  is 

A      INSDRANCB  * 

location  of'        made  none  the  less  Iowa  insurance  because 

property : 

poifcy  issued        we  hold  that  the  indemnity  so  provided  at- 
foM? estoppel*    tached  to  and  followed  the  property  in  a 

temporary  excursion  across  the  state  line. 
Moreover,  the  evidence  in  this  case  would  justify  the  finding 
that  express  notice  was  given  the  agent  at  the  time  that  the 
plaintiffs'  work  was  liable  to  extend  at  times  into  other  states. 
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and  the  policy  was  issued  with  that  knowledge  That  an  asso- 
ciation doing  business  in  a  restricted  territory  may  consent 
to  the  removal  of  the  insured  property  beyond  the  limits  of 
such  territory  without  forfeiting  the  indemnity  has  recently 
been  decided:  Kesler  v.  Association,  160  Iowa  374.  So  also 
in  Harden  v.  Ins,  Co.,  85  Iowa  584,  an  Iowa  insurance  com- 
pany having  no  authority  to  do  business  in  Nebraska  issued 
a  policy  upon  property  situated  in  the  latter  state.  Loss  hav- 
ing occurred,  the  company  was  held  liable  on  the  theory  that, 
although  the  property  was  in  Nebraska,  the  contract  was  made 
in  Iowa  to  be  performed  in  that  state,  and  the  fact  that  the 
company  was  prohibited  from  doing  business  in  Nebraska 
was  no  defense  to  an  action  brought  in  this  state  to  recover 
the  indemnity.  The  act  of  the  plaintiffs  in  taking  the  horses 
temporarily  to  Missouri  was  a  lawful  one;  it  was  not  pro- 
hibited by  any  stipulation  of  the  contract  and  cannot  be  held 
to  affect  the  liability  of  the  defendant. 

The  conclusions  stated  in  this  paragraph  are  not  in  the 
least  inconsistent  with  the  decisions  of  this  court  cited  by 
the  defendant.  In  Lakings  v.  Ins.  Co.,  94  Iowa  476,  which 
is  largely  relied  upon  by  counsel,  the  court  expressly  re- 
affirms the  doctrine  of  the  Peterson  and  other  cases  which 
we  now  follow,  but  did  not  there  apply  it  for  the  very  suffi- 
cient reason  that  the  policy  there  in  suit  in  express  words 
insured  the  property  *' while  on  the  premises  only."  In 
Dryer  v.  his.  Co.,  94  Iowa  471,  the  language  of  the  policy 
is  not  quoted,  but  it  was  taken  as  conceded  that  it  covered  the 
property  '*only  when  on  the  premises  described."  But  even 
there  it  was  held  that  if  the  soliciting  agent,  knowing  that  the 
owner  desired  insurance  which  would  permit  the  property  to 
be  moved,  filled  out  the  application  for  a  policy  of  restricted 
insurance  only,  without  the  applicant's  knowledge  or  consent, 
the  company  might  be  estopped  to  deny  liability. 

Whatever  may  be  said  as  to  decisions  by  the  courts  of 
a  few  other  states  on  the  question  here  discussed,  this  court 
is  thoroughly  committed  to  the  rule  which  we  here  apply. 
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and  its  essential  justice  is  too  apparent  for  controversy.  The 
policy  saed  upon  is  not  void  for  want  of  authority  to  issue 
it,  nor  was  the  insurance  forfeited  by  the  removal  of  the 
property  from  place  to  place  in  the  usual  course  of  the 
owner's  business. 

The  situation  is  not  rendered  any  stronger  for  the  de- 
fense by  the  provision  of  the  by-laws  that,  when  the  property 
shall  be  removed  from  the  building  in  which  it  was  originally 
insured,  consent  may  be  obtained  therefor  from  the  secretary, 
or  by  the  further  advice  to  the  policy  holders  that  **when 
you  sell  your  property  or  change  your  location  or  post  ofSce, 
the  secretary  should  be  notified  at  once."  The  property  was 
not  originally  insured  in  a  building  and  there  was  no  change 
of  the  owner's  location  or  post-office  address.  The  home  of 
the  parties  at  all  times  remained  at  Laurens,  where  they  regu- 
larly returned  and  kept  the  horses  when  their  contract  work 
was  completed. 

III.  The  jury  were  also  justified  in  finding  that  the  in- 
surance was  granted  with  express  notice  of  the  existence  of 
a  mortgage  which  covered  the  horses  and  the  rest  of  the 
5    iNsuBANci-        owner's  outfit  for  their  special  work.    They 
SimSlmce?''      ^^^^  ^^^  justified  in  finding  that  the  subse- 
Saurerl^levy-     Q^ent  mortgages  were  given  in  renewal  of 
menSfr"""  an  unpaid  balance  of  the  same  mortgage  debt 

««  oppe  without  any  increase  of  the  burden  of  incum- 

brance. Having  with  such  notice  issued  the  policy,  and  hav- 
ing thereafter  repeatedly  acknowledged  its  validity  by  making 
and  collecting  assessments  thereon,  the  defendant  will  not  be 

allowed  to  make  such  incumbrance  a  shield 
mortgage  on       against  liability  for  the  loss.     There  is  no 

Insured  prop- 

eA^'oi^iZ  <iispute  upon  the  further  fact  that  the  mort- 
mor^ge*7or  ^*^®  ^^^*  ^^  ^^^^  ^^  P*^  before  the  loss 
Bame%bt         ^^^  ^^^^  ^^^  subsequent  mortgages  secured 

only  the  same  debt  as  thus  reduced.  The 
burden  of  proving  these  alleged  facts  was  by  the  court  placed 
upon  the  plaintiffs,  and  the  jury  have  found  the  issue  in 


June  1915]  Winsor  v.  Tornado  Assn.  533 

their  favor  and  the  verdict  must  be  sustained.  Supporting 
this  conclusion,  see  Greenlee  v.  Ins,  Co.,  102  Iowa  427,  432; 
Wood  on  Insurance,  (2nd  Ed.)  Sec.  245;  Collins  v.  Mutual 
Co.,  95  Iowa  540,  543 ;  McKihhm  v.  Ins.  Co.,  114  Iowa  41 ; 
Kister  v.  Ins.  Co.,  128  Pa.  553;  Mowry  v.  Ins.  Co.,  64  Hun 
137;  Farmers  Ins.  Co.  v.  Nevmum,  78  N.  W.  (Neb.)  933. 

IV.  It  is  argued  that  there  is  a  burden  upon  plaintiffs 
to  show  that  the  taking  of  the  horses  into  Missouri  did  not 
increase  the  hazard  of  loss.  Such  is  not  the  rule.  It  is  true 
7.  iNsuBANci:        ^^^^9  under  our  statute  and  decisions,  the 

Md'f^a'ct'not**'    burden  is  on  the  insured  person  who  haa 
pouc^rbiirden     violated  any  of  the  terms  or  conditions  of 
proo  .  ^^^  contract  to  show  that  such  act  or  omission 

did  not  contribute  to  the  loss;  but  it  is  well  settled  that  a 
defense  based  upon  an  increase  of  hazard  is  an  affirmative 
one,  and  the  burden  of  proof  is  on  the  insurer  to  prove  the 
increase  and  not  upon  the  insured  to  negative  it.  Code, 
Sec.  1743 ;  Adamis  v.  Ins.  Co.,  135  Iowa  299 ;  Oreenlee  v.  Ins. 
Co.,  102  Iowa  427,  432;  Kinney  v.  Ins.  Co.,  159  Iowa  490, 
497. 

As  we  hold  that  plaintiff  did  not  violate  any  provisions 
of  the  contract  by  the  use  he  made  of  the  horses,  he  was  under 
no  burden  to  negative  an  increase  of  risk. 

V.  No  objections  to  the  instructions  given  by  the  court 
or  to  the  rulings  upon  the  admission  of  evidence  have  been 
argued  by  counsel  and  it  is  quite  doubtful  whether,  taking 
the  charge  to  the  jury  to  be  the  law  of  the  case,  as  in  strict- 
ness we  ought,  some  of  the  main  questions  we  have  discussed 
are  properly  before  us.  We  have  chosen,  however,  to  con- 
sider the  case  upon  its  merits  and  find  them  to  fairly  sustain 
the  judgment  below. 

In  so  far  as  the  record  is  undisputed,  it  discloses  no 
reason  why  the  defendant  should  not  perform  its  contract 
of  insurance,  and  in  so  far  as  there  is  any  conflict  in  the  testi- 
mony, the  finding  of  the  jury  in  plaintiffs'  favor  is  conclusive 
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upon  the  court.    No  reason  appears  for  interfering  with  the 
judgment  of  the  district  court  and  it  is — Affirmed. 


Deemeb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


W.  C.  Zellmer,  Appellee,  v.  Stephen  McTaiglte,  Appellant. 

EVIDENOE:     Opinion — ^Wliat  Is  Not — ^Whetber  Two  Objects  Met. 

1  Whether  two  passing  objects  hit  each  other  is  a  statement  of  fact 
by  a  witness  in  position  to  see,  and  not  an  opinion. 

PRINCIPLE  APPLIED:  An  automobUe  passed  a  team. 
Plaintiff  claimed  the  automobile  hit  one  of  his  horses  and  in- 
jured it.  A  witness  in  a  position  to  see  was  refused  permission 
to  state  whether  or  not  the  automobile  hit  the  horse.  Held, 
error;  also  that  if  the  witness  was  not  in  the  best  position 
to  see,  his  opinion  whether  the  automobile  hit  the  horse  was  ad- 
missible for  what  it  was  worth. 

DA1CAOE8:    Injary  to  Property — Cost  of  Repairs — ^Reasonable  Value 

2  Thereof.  Cost  of  repairs  is  not  the  measure  of  recovery  for  a 
wrongful  injury  to  property.  Such  cost  must  be  shown  to  be 
the  reasonable  value  of  the  repairs,  especially  when  there  is  no 
evidence  as  to  the  nature  of  the  injury  to  the  property. 

HlOHWATB:     Laws  of  the  Road— Instractlon  Without  Support  in 

3  Evidence.  An  instruction  having  no  support  in  the  evidence 
should  not  be  given.  So  held  with  reference  to  a  collision  on 
the  public  highway. 

PRINCIPLE  APPLIED:  Plaintiff  was  overtaken  on  the  pub- 
lic highway  and  turned  his  team  to  the  right  and  entirely  out- 
side of  the  traveled  path.  Defendant,  without  leaving  the 
traveled  path,  drove  his  automobile  past  plaintiff's  team  and, 
according  to  plaintiff's  claim,  hit  the  team,  or  at  least  frightened 
it,  and  caused  it  to  run  away,  with  resulting  damages.  The  court 
instructed  as  to  defendant's  liability  under  the  statute  (See. 
1569,  Sup.  Code,  1913)  if,  in  passing,  he  turned  back  into  the 
road  within  30  feet  of  the  team  and  such  turning  back  was  the 
proximate  cause  of  the  accident.  Held,  error,  because  having  no 
support  in  the  evidence. 
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APPEAL  AKD  EBBOB:    Qaotient  Verdicto— InstractlQiui  Against — 
4    IMflcretion  of  Court.     Instructions  cautioning  the  jury  against 
''quotient''  verdicts  held  unobjectionable. 

Appeal  from  Guthrie  District  Court. — ^Hon.  Lorin  N.  Hays, 

Judge. 

Friday,  June  18,  1915. 

Action  to  recover  damages  for  the  killing  of  one  of 
plaintiff's  horses,  for  injuries  to  another,  and  to  a  wagon 
and  harness,  due  to  the  alleged  negligence  of  defendant  in 
carelessly  driving  his  automobile  so  close  to  the  horses  that 
they  became  frightened  and  ran  away.  There  was  a  denial 
of  all  negligence  on  defendant's  part,  and  on  the  issues  thus 
tendered,  the  case  was  tried  to  a  jury,  resulting  in  a  verdict 
for  the  plaintiff  for  the  sum  of  $300.00,  and  defendant  appeals. 
— Reversed. 

Carl  P.  Knox  and  Lynch  &  Byers,  for  appellant. 

A.  M.  Fagcm  and  MUXigan  and  Moore,  for  appellee. 

Deemer,  C.  J. — ^Plaintiff  intrusted  his  team  and  wagon 
to  a  young  woman  eighteen  years  of  age,  who  was  accustomed 
to  handling  horses,  to  drive  the  same  from  his  market  place 
to  his  home  in  the  country,  some  two  or  three  miles  distant. 
This  young  woman  had  been  working  both  inside  plaintiff's 
home  and  out  of  doors,  occasionally  in  the  fields,  and  the 
implication  is  that  she  was  a  strong  and  rugged  girl. 

The  team,  in  so  far  as  plaintiff  knew,  was  gentle  and 
safe,  and  there  is  nothing  amounting  to  affirmative  proof  that 
the  wagon  was  not  in  condition.  The  wagon  had  two  boxes 
upon  it,  and  on  top  of  the  upper  one  there  was  a  spring  seat 
upon  which  the  driver  was  seated.  The  lower  box  was  half 
full  of  lumber.  Plaintiff  lived  southwest  from  the  town  of 
Casey,  and  when  the  woman  who  was  driving  the  team  home- 
ward had  reached  a  point  some  two  miles  west  of  the*  town, 
she  came  to  a  crossroad  leading  south  toward  plaintiff's  home ; 
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and  just  as  she  was  turning  the  comer  to  go  south,  or  about 

« 

that  time/  an  automobile  passed  her,  going  either  west  or 
south.  This  auto  did  not  frighten  her  team,  but  having  turned 
the  comer  and  gone  a  short  distance  south,  she  heard  another 
automobile  coming,  and  to  let  it  pass,  she  drove  to  the  west 
side  of  the  north  and  south  highway,  entirely  outside  the 
beaten  path,  and  there  either  stopped  or  slowed  down  her 
team  to  allow  the  machine  to  go  by. 

At  that  time,  another  team  was  coming  from  the  south; 
and  as  it  approached  plaintiff's  team,  it  started  to  turn  out 
of  the  road,  and  as  it  got  nearly  to  where  plaintiff's  team 
was,  enough  space  was  left  between  the  two  teams  so  that 
defendant  drove  his  automobile  between  them.  The  driver 
of  the  northbound  team  signaled  defendant  to  stop  or  slow 
down,  but  whether  he  did  so  or  not  is  a  matter  of  sharp 
dispute.  Some  of  the  witnesses  testified  that  he  drove  through 
practically  between  the  teams  at  a  high  rate  of  speed,  and 
that  the  machine  either  struck  one  of  the  plaintiff's  horses 
or  was  driven  so  close  to  it  as  to  frighten  it,  thus  causing 
the  team  to  run  away  and  to  do  the  injury  and  damage 
complained  of. 

Other  testimony  was  adduced  to  the  effect  that,  upon 
signal,  defendant  brought  his  machine  practically  to  a  stop; 
that,  with  the  consent  of  the  man  driving  the  northbound 
team,  he  (defendant)  speeded  up  his  car,  went  by  plaintiff's 
team  without  frightening  it,  and  passed  to  his  destination, 
oblivious  of  the  fact  that  plaintiff's  team  had  thereafter  been 
frightened  and  had  run  away,  doing  the  damage  com- 
plained of. 

There  can  be  no  doubt,  under  the  record,  that  the  woman 
driving  plaintiff's  team  went  entirely  out  of  the  beaten 
track  and  off  onto  the  grass  at  the  west  side  of  the  highway, 
and  thajt  the  team  was  there  stopped  for  the  purpose  of  allow- 
ing defendant's  auto  to  pass,  and  that  she  gave  no  signal  to 
stop  or  slow  down ;  and  there  is  no  testimony  that  the  team 
became  frightened  until  the  auto  was  directly  abreast  of  the 
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team,  or  until  it  struck  one  of  the  horses,  as  one  of  plaintiff's 
witnesses  testified. 

So  that  one  of  the  material  questions  in  the  case  was 
whether  or  not  the  machine  struck  one  of  the  horses.  De- 
fendant produced  a  witness  who  was  in  an  adjoining  field 

and  he  was  asked  as  to  whether  or  not  the 
'  opinion:. what     automobilc  struck  either  of  the  horses.     He 

is  not: 

1**/*5*'  two      answered  that  he  did  not  think  it  did.    The 

objects  met. 

answer  was  stricken  as  being  a  conclusion 
of  the  witness.  He  was  then  asked  to  state  as  a  fact  whether 
the  machine  struck  either  horse,  but  was  not  permitted  to 
answer.  These  rulings  were  erroneous.  The  witness  was  in 
a  position  to  see,  and  whether  or  not  the  automobile  struck 
either  of  the  horses  was  a  fact  and  not  an  opinion,  to  which 
the  witness  might  properly  have  testified.  Indeed,  even  if 
his  point  of  view  were  not  the  best,  his  belief  as  to  whether 
the  team  was  struck  by  the  machine  was  a  proper  matter  of 
inquiry,  the  weight  of  it  being  for  the  jury.  It  was  not  such 
an  opinion  as  the  law  regards  incompetent,  because  a  mere 
conclusion  of  the  witness.  The  matter  could  not  otherwise  be 
brought  before  the  jury;  for,  as  a  rule,  the  only  means  of 
telling  whether  or  not  one  object  strikes  another  is  by  obser- 
vation, and  the  belief  of  one  as  to  whether  or  not  there  has 
been  an  actual  collision  is  the  only  method  whereby  to  arrive 
at  the  ultimate  fact.  Scrimgeour  v.  Chase,  145  Iowa  368, 
372. 

II.  Without  any  description  of  the  nature  and  kind  of 

injury  done  to  the  plaintiff's  wagon  and  harness,  he  was 

permitted  to  testify  over  objection  as  to  what  he  paid  for 

2   Dam AOK8  •  repairing  the  same.    The  fact  that  he  was  put 

e^ty^cSifoT    *®  expense  and  that  he  paid,  or  became  obli- 

rlflKMDai>ic  gated  to  pay,  was  doubtless  a  material  in- 

▼aiue  thereof,     q^j,^.  ]yjji  j^jg  measure  of  recovery  was  not 

what  he  paid  or  was  charged,  but  the  reasonable  and  proper 
charges  for  such  repairs  as  were  necessitated  by  reason  of 
the  injury  to  the  property.     The  court  instructed  that  he 
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might  recover  fair  and  reasonable  damages  for  the  injury 
done;  but  aside  from  the  testimony  just  referred  to,  there 
was  no  proof  as  to  what  these  were. 

While  we  would  not  reverse  on  this  ground  alone,  we 
call  attention  to  the  matter  in  order  that  it  may  be  corrected 
on  a  re-trial.  The  following  authorities  hold  that  such  testi- 
mony is  erroneous  or  not  sufficient  to  justify  such  an  instruc- 
tion as  was  here  given.  Camego  v.  Coal  Co,,  164  Iowa  552 ; 
Elzig  V.  Bales,  135  Iowa  208. 

III.  The  trial  court  gave  the  following  among  the  in- 
structions: 

**  Seventh — The  statute  provides  that  when  a  person  in 

a  vehicle  shall  approach  another  from  the  rear  upon  the  public 

highway  and  desires  to  pass,  it  shall  be  the  duty  of  the  driver 

8.  HiaHWATs:        "^^  Operator  of  such  vehicle  ahead  to  give  up 

road  ?'  iMtruc-    ^*^^  ®^  *^®  beaten  path  thereof,  upon  proper 


■nm>oT"*in"*       signal  or  request,  by  turning  to  the  right. 

ev  ence.  ,j,j^^  vehicle  approaching  from  the  rear  shall 

turn  to  the  left,  and  shall  not  return  to  such  road  or  path 
within  less  than  thirty  feet  of  the  team  or  vehicle  which  has 
been  passed;  provided,  however,  that  such  vehicle  need  not 
give  such  right  of  way  when  it  would  jeopardize  the  safety  of 
the  driver  or  operator  to  do  co. 

'*  Testimony  has  been  introduced  upon  the  trial  of  this 
case  tending  to  show  that  defendant  in  passing  the  team  of 
plaintiff  at  the  point  of  the  accident  turned  into  the  road 
so  near  to  the  plaintiff's  team  that  his  auto  struck  one  of 
plaintiff's  horses,  or  came  so  near  to  the  horse  as  to  greatly 
frighten  it  and  thereby  cause  the  injury  complained  of. 
Should  you  find  from  the  preponderance  of  the  testimony  that 
defendant  at  the  time  of  the  alleged  accident  was  attempting 
to  pass  plaintiff's  team  on  the  highway,  and  you  fiind  that 
the  driver  of  plaintiff's  team  hfrd  given  the  half  of  the  beaten 
track  by  turning  to  the  right,  and  you  further  find  that  the 
defendant  returned  to  the  track  within  thirty  feet  from  plain- 
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tiff's  team  and  so  close  as  to  touch  said  team  or  so  close  to 
it  as  to  frighten  it,  and  that  the  accident  complained  of  was 
the  proximate  result  of  such  close  proximity  to  plaintiff's 
team,  then  and  in  such  case  defendant  would  be  guilty  of 
negligence  in  the  operation  of  his  said  car,  and  if  you  further 
find  that  such  negligence  was  the  direct  and  proximate  cause 
of  the  injury,  then  and  in  such  case  plaintiff  would  be  en- 
titled to  recover  of  defendant  such  damages  as  the  evidence 
satisfied  you  as  reasonable  men  he  has  sustained,  and  which 
are  the  proximate  results  of  such  negligence,  if  you  find 
defendant  was  negligent.  The  burden  is  upon  plaintiff  to 
establish  these  facts  by  a  preponderance  of  the  testimony 
before  he  will  be  entitled  to  recover  upon  this  ground  in  the 
operation  of  his  car. ' ' 

As  already  observed,  there  was  no  testimony  to  support 
this  instruction.  The  driver  of  plaintiff's  team  had  driven 
entirely  out  of  the  beaten  track  into  the  highway,  and  was 
waiting  for  defendant  to  pass  with  his  machine.  At  no  time 
did  defendant  drive  out  of  the  beaten  path;  and  at' no  time, 
according  to  the  testimony,  did  he  return  to  the  road  in 
front  of  plaintiff's  team.  The  statute  to  which  reference  was 
made  in  the  instructions  had  no  application  to  the  case,  and 
it  should  not  have  been  given. 

IV.  The  trial  court,  doubtless  out  of  an  abundance  of 
caution,  gave  an  instruction  defining  quotient  verdicts,  and 

warned  the  jury  against  adopting  that  method 
BBBOR :  quo-        of  fixing  the  damage.    It  was  correct  in  law, 

tlent  ver-  ,  ,  ,  , 

dicta :  instnic-    ancLalthough  somewhat  unusual,  we  do  not  see 

tions  against :  ^  ° 

JJSr?**^'^  o'       how  any  prejudice  resulted  or  could  result 

to  either  party.  Defendant's  counsel  say 
that  it  was  an  invitation  to  the  jury  to  return  a  verdict  for 
plaintiff,  but  we  are  not  impressed  with  the  argument. 

There  may  have  been  some  reason  for  giving  it  in  this 
particular  case,  and  such  instructions,  as  a  rule,  lie  within 
the  sound  discretion  of  the  trial  court.    No  abuse  of  that  dis- 
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cretion  appears  here ;  but  for  the  errors  pointed  out,  the  judg- 
ment must  be,  and  it  is, — Reversed. 

Weaver,  Evans  and  Preston,  JJ.,  concur. 


Margaret  A.  Frisbee,  Appellant,  v.  The  Hawkete  Land 

Company  et  al..  Appellees. 

NEOUOENOE:    Eiiown  Defect  in  Street— Attempt  to  Pass  Over — ' 

1  Oontributory  NegUgence.  Contributory  negligence  per  se  will  not 
be  pronounced  on  the  mere  act  of  passing  over  a  known  defect 
in  a  public  street.  The  test  is:  Did  the  traveler  know  or  ought 
he  to  have  known  that  it  was  imprudent  to  so  passf  Couched 
in  other  terms:  As  a  reasonably  prudent  person,  did  I  believe 
and  have  a  right  to  believe  that  I  could  pass  in  safety  f 

PRINCIPLE  APPLIED:  Glenn  avenue,  a  public  street,  ran 
east  and  west.  It  was  intersected  at  right  angles  by  the  Sergeant 
Bluff  road.  An  adjoining  landowner  cut  a  new  road  across  Glenn 
avenue,  connecting  it  with  the  Bluff  road.  This  new  road  was 
cut  below  the  level  of  Glenn  avenue,  leaving  a  bank.  A  barrier 
was  placed  across  the  traveled  part  of  Glenn  avenue  near  the 
bank.  South  of  the  barrier,  the  Glenn  avenue  bank  was  spaded 
down  for  a  few  feet,  to  furnish  access  to  the  new  road.  Plaintiff 
used  these  streets  in  going  to  church.  She  and  others  had  passed 
that  way  several  times  during  the  progress  of  the  work,  and 
without  accident.  On  the  day  in  question,  she  avoided  the 
obstruction  in  the  morning  by  driving  around  it.  She  returned  at 
night,  going  west  on  Glenn  avenue.  There  were  no  lights.  Near 
the  barrier,  she  was  told,  by  someone  supposed  to  be  connected 
with  the  grading,  to  go  to  the  south  of  the  barrier.  She  did  so, 
the  buggy  dropped  forward  into  the  new  road,  she  was  thrown 
out  and  injured.  Held,  not  guilty  of  contributory  negligence 
per  se, 

liASTEB  Ain>  SERVANT:    Respondeat  Superior— Independent  Ckm- 

2  tractor — ^Who  Is  Not.  One  hired  by  a  landowner  to  grade  a  street 
under  the  direction  of  the  owner's  engineer,  and  at  a  certain 
price  per  yard,  is  not  an  independent  contractor. 

MONIOIPAL  00RP0RATI0N8:  Defective  Streete— Notice  of  Ckm- 

3  ditlon.     When  the  work  of  constructing  a  new  road  across  a 
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public  street  had  been  in  progress  during  several  days  in  sue- 
eession,  a  jury  might  well  find  that  the  city  ought  to  have  known 
of  the  resulting  conditions  and  remedied  the  same. 

Appeal  from  Woodbury  District  Court. — Hon.  George 

Jepson,  Judge. 

Saturday,  June  19,  1915. 

The  opinion  soflSciently  states  the  ease.— ^Reversed. 

Harding  <fe  Oliver^  for  appellant. 

MUchrist  dk  Scott,  for  appellee,  Hawkeye  Land  Company. 

E.  P.  Farr  and  W.  V.  SteuteviUe,  for  appellee,  C.  F. 
Betz. 

Schmidt  &  Pike  and  Sam  Page,  for  appellee,  Sioux  City. 

Weaver,  J. — Olenn  avenue  is  a  public  street  in  Sioux 
City  extending  east  and  west  until  it  intersects  with  the 
Sergeant  Bluflf  road,  another  street  which  runs  substantially 
north  and  south.  The  Hawkeye  Land  Company  undertook 
to  improve  a  plat  north  and  east  of  this  intersection,  in  the 
course  of  which  work  it  constructed  a  road  or  new  street 
crossing  Olenn  avenue  and  continuing  at  an  angle  which 
brought  the  new  way  into  connection  with  the  Sergeant  Bluff 
road  at  a  point  somewhat  farther  south.  The  plaintiff  lives 
to  the  south  of  the  place  here  described,  and  in  going  to  the 
city  and  to  church  has  been  accustomed  to  drive  over  the 
streets  we  have  named.  In  carrying  the  new  street  across 
Olenn  avenue,  the  land  company  made  a  cut  which  was  of 
sufBcient  dimensions  to  interfere  quite  materially  for  the  time 
being  with  the  travel  upon  the  avenue.  The  excavation  was 
being  done  by  Betz,  who  had  been  hired  by  the  land  company 
to  do  that  work  under  the  directions  of  the  company's  engi- 
neer at  a  specified  price  per  yard.  On  the  day  in  question,  the 
plaintiff,  who  is  a  woman  64  years  of  age,  drove  to  church 
and,  on  reaching  the  place  where  this  work  was  in  progress, 
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avoided  the  cut  by  driving  around  through  the  field  on  the 
north  side.  Night  came  on  before  her  return  and  her  son 
was  driving  the  horse.  There  was  a  barrier  erected  across 
the  traveled  path  of  the  avenue.  On  reaching  the  barrier, 
or  immediately  before,  a  person,  who  plaintiff  thinks  was 
Betz,  called  to  them  and  told  them  to  take  the  south  side 
where  it  appears  that  the  defendants  or  some  of  them  had 
spaded  down  a  few  feet  of  the  bank  of  the  cut  to  permit 
of  its  being  crossed.  Turning  to  the  south  past  the  end  of 
the  barrier,  they  drove  along  or  near  the  south  line  of  the 
street  when,  in  the  darkness,  one  or  more  of  the  wheels  went 
over  the  embankment  into  the  excavation,  which  had  been 
extended  across  the  avenue  as  above  described,  whereby  plain- 
tiff was  thrown  out  and  injured.  She  brings  this  action  for 
the  recovery  of  damages,  alleging  that  her  injury  was  caused 
by  the  negligence  of  the  defendants  in  failing  to  put  up 
proper  barriers,  or  to  display  warning  lights  for  the  preven- 
tion of  such  accidents.  The  defendants  each  denied  all 
charges  of  negligence  and  alleged  that  plaintiff  by  her  own 
want  of  care  contributed  to  the  injury  of  which  she  com- 
plains. At  the  close  of  the  testimony  on  plaintiff's  part,  de- 
fendants severally  moved  for  a  directed  verdict  in  their 
favor,  on  the  ground  that  the  testimony  conclusively  shows 
plaintiff  to  be  chargeable  with  contributory  negligence,  and 
on  the  further  ground  that  there  is  no  evidence  on  which 
the  charge  of  negligence  by  the  defendants  can  be  sustained. 
The  motion  was  sustained,  a  directed  verdict  was  returned 
for  the  defendants  and  judgment  entered  thereon,  from  which 
rulings  and  judgment  this  appeal  has  been  taken. 

From  the  fact  that  the  motion  for  directed  verdict  was 
sustained  as  to  all  of  the  defendants,  it  is  quite  apparent  that 
the  ruling  was  based  on  the  first  ground  assigned,  that  the 
plaintiff  was  conclusively  shown  to  have  contributed  to  her 
injury  by  her  own  negligence ;  and  this  is  the  point  which  is 
chiefly  relied  upon  by  appellees  in  argument. 

I.  In  our  judgment,  the  record  does  not  show  contributory 
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negligence  by  the  plaintiff  as  a  matter  of  law,  and  the  issue 
should  have  been  submitted  to  the  jury.    It  is  true  that  plain- 
tiff knew  of  the  excavation  in  the  street.  She 

1.  Nboligencs:        ,     _  _    ,  ,     .  ,      .         , 

known  defect      had  passed  that  way  several  times  during  the 

In  street  •  BXr 

tempt  to  pass    week  and  saw  the  work  in  progress,  but  she 

over:  con-  *^     ®         ' 

iSgUgence  ^*^  ^^  ^^^^  occasion  been  able  to  pass  with- 

out accident.  Others  had  also  driven  through 
there.  The  barrier  erected  against  travel  was  across  the  trav- 
eled track,  at  which  point  the  excavation  was  deepest,  leaving 
open  the  way  on  either  side  thereof,  thus  rendering  it  prac- 
ticable for  the  travel  on  the  avenue  to  turn  to  the  right  or 
left  and  find  a  way  across  the  cut  where  it  was  more  shallow. 
Plaintiff  had  the  right  to  travel  the  street  by  day  or  by  night 
and,  finding  the  way  obstructed,  she  could  properly  go  around 
the  obstruction,  unless  the  danger  of  injury  was  so  great 
and  so  evident  that,  as  a  person  of  ordinary  sense  and  cau- 
tion, she  ought  to  have  known  it  was  imprudent  to  undertake 
it.  The  leaving  of  the  way  open  at  either  end  of  the  barrier, 
with  knowledge  that  the  public  was  using  the  opportunity 
thus  afforded,  may  not  have  been  as  a  matter  of  law  an  invi- 
tation to  travelers  to  continue  sueh  use;  but  it  must  have 
been  apparent  that  the  existence  of  such  conditions  would 
naturally  lead  such  travelers  to  believe  that  they  could  make 
the  crossing  in  that  way  with  safety.  Plaintiff  had  gone 
through  in  safety  several  times,  and  as  she  approached  the 
place  on  this  last  occasion,  she  was  told  by  one  whom  she 
understood  to  be  connected  with  the  work  to  take  the  south 
side  of  the  cut,  and  in  endeavoring  to  do  so,  in  the  darkness, 
fell  into  the  excavation.  While  she  knew  that  the  street  was 
more  or  less  broken  up  by  the  work  which  was  being  done 
there,  and  that  in  the  absence  of  care  there  was  liability  to 
accident,  yet  this  did  not  require  her  to  wait  till  morning 
before  attempting  to  pass,  or  to  turn  back  and  seek  some  more 
distant  route  to  her  home  if,  as  a  reasonably  prudent  per- 
son, she  believed  she  could  safely  follow  the  course  indicated 
by  Betz.    Whether  she  could  so  reasonably  believe  depends 
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upon  a  consideratioii  of  all  the  circumstances  and  presents 
a  question  upon  which  fair-minded  men  could  readily  reach 
different  conclusions^  and  for  this  reason  it  is  not  to  be  dis- 
posed of  as  a  matter  of  law.  Even  though  Betz  may  have  had 
no  authority  to  act  in  the  premises,  or  even  if  plaintiff  was 
mistaken  in  believing  him  to  be  the  person  who  directed  her 
to  drive  upon  the  south  side,  yet  the  fact,  if  it  be  a  fact,  that 
she  was  so  directed  by  someone  whom  she  believed  authorized 
to  speak,  or  by  someone  on  whom  she  relied  as  being  better 
informed  than  herself  concerning  the  ccmdition  of  the  passage 
around  the  obstruction  in  the  street,  has  a  legitimate  bearing 
upon  the  issue  of  contributory  negligence,  and  the  jury  could 
properly  consider  it  as  tending  to  show  reasonable  care  on 
her  part. 

Whether  the  testimony  makes  a  case  in  which  the  neg- 
ligence, if  any,  of  plaintiff's  son  would  be  imputed  to  her, 
we  neither  consider  nor  decide;  for  even  if  we  should  hold 
with  appellees  upon  that  proposition,  we  still  think  the  case 
was  one  for  the  jury.  Quite  in  point  in  principle  upon  the 
question  of  contributory  negligence  of  a  person  who  under- 
takes to  pass  over  a  public  way  which  he  knows  to  be  in  a 
defective  condition  is  the  case  of  Foutitain  v.  Des  Moines, 
164  Iowa  316,  with  the  precedents  there  cited. 

It  follows  from  what  we  have  said  that  the  court  erred 
in  holding  the  plaintiff  chargeable  with  contributory  negli- 
gence as  a  matter  of  law. 

II.  Nor  have  we  any  doubt  that  the  evidence  was  suf- 
ficient to  take  the  case  to  the  jury  upon  the  issue  of  negligence 
by  the  defendants.     The  jury  could  have  properly  found 

that  the  defendant  land  company  was  directly 
servant:  re-  responsible  for  the  tearing  up  of  Glenn  ave- 
pcripr:  inde-      nuc   at   this   poiut,    and   none   the   less   so 

pendent   con-  -^         ' 

ta  not'*  ^^^     because  (as  its  manager  testifies)  it  ** hired 

Betz  to  do  the  grading  at  so  much  per  yard.'* 
The  fact  that  *'Betz  was  hired  to  do  the  grading"  on  a  yard- 
age instead  of  a  per  diem  basis  does  not  of  itself  make  him 
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any  less  the  servant  of  the  company,  nor  relieve  it  of  its 
legal  duty  to  exercise  care  for  the  safety  of  persons  lawfully 
traveling  such  highway.  So  far  as  the  city  is  concerned,  the 
evidence  tends  to  show  that  the  work  of  excavating  the  ave- 
3  MuxiciPAi.  ^^^  ^^^  heen  going  on  for  several  days  iu 
def^^"^^**'  succession,  and  it  was  for  the  jury  to  say 
noS^of  whether,  in  the  exercise  of  its  duty  in  the 

^"     ^"'  premises,  the  city  ought  not  to  have  kuown 

of  the  conditions  thus  created  in  time  to  have  remedied  them 
before  the  plaintiff's  injury.  But  it  is  argued  that  the  acci- 
dent occurred  outside  the  street  limits  and  there  can  be  no 
liability  of  the  city  for  an  injury  so  occurring.  How  far,  if 
at  all,  a  city  which  permits  the  obstruction  of  one  of  its 
streets  and  thereby  compels  or  induces  the  public  to  pass  over 
adjacent  property  in  order  to  get  around  the  obstruction  may 
be  held  liable  for  injuries  sustained  by  a  traveler  while  out- 
side of  the  street  boundary,  we  need  not  undertake  here  to 
decide.  The  evidence  shows  that  Olenn  avenue  was  not 
fenced  on  the  south  side  at  this  point;  and,  while  there  is 
testimony  to  the  effect  that  the  plaintiff's  horse  and  carriage 
at  the  time  of  the  accident  was  a  little  beyond  the  street  line, 
there  is  also  testimony  to  the  effect  that  they  were  "on  the 
line'*  and  that  the  ** accident  occurred  in  Glenn  avenue";  so 
that  even  if  the  appellees'  contention  that  there  would  be  no 
liability  for  an  injury  received  outside  the  street  limits  be 
accepted  as  correct,  there  was  still  evidence  on  which  the 
jury  could  find  that  the  injury  was  received  within  the  street. 
The  motion  for  a  directed  verdict  should  have  been  over- 
ruled. 

For  the  reasons  stated,  the  judgment  below  will  be 
reversed  and  cause  remanded  to  the  district  court  for  a  new 
trial. — Reversed. 

Deemeb,  C.  J.,  Evans  and  Preston,  J  J.,  concur. 
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Iowa  Mausoleum  Company,  Appellee,  y.  T.  B.  Wright, 

Appellant 

APPEAL  AKD  BBBOB:    Dix«cted  Verdict— MMon  foi^Fillim  to 

1  Benew — ^Waiver.  He  who  moves  for  direeted  yerdiet  before  the 
elose  of  all  the  evidence  in  the  ease,  suffers  an  adverse  ruling 
and  fails  to  renew  the  motion  at  the  close  of  all  the  evidence, 
waives  any  possible  error  in  the  former  ruling. 

FBATJDS,  RATHTB  OF:    Bale  of  Beal  Estate— Crypt  In  Mawaoleaia 

2  — ^Docnmentary  Erldence.  Assuming  that  the  sale  of  a  erjpt  In 
a  mausoleum  is  a  sale  of  real  estate,  held  that  the  documentary 
writings  sufficient  to  satisfy  the  statute  of  frauds  were  fur- 
nished (a)  bj  the  written  contract,  (b)  bj  the  written  specifica- 
tions, (c)  by  the  written  report  of  the  engineers  thereon,  (d)  by 
the  written  correspondence  in  reference  thereto  signed  by  the 
defendant,  followed  by  the  construction  of  the  crypt  in  aeeord- 
anee  with  said  specifications. 

0029TBAOT8:     SIgiiiiig — Oonilict  of  Evidence    Pecord  Hot  Bhow- 

3  ing.  Where  the  signing  of  a  certain  letter  was  material  to  de- 
fendant's  liability  on  his  former  contract,  held  that  the  record 
presented  no  conflict  as  to  defendant's  signature,  one  witness 
testifying  that  he  saw  defendant  sign  said  letter,  defendant 
testifying  that  the  signature  looked  like  his  signature,  but  he 
had  no  remembrance  of  signing  it. 

0029TBAOT8:     Bepadiation— Bepentance.     One  who  enters  into  a 

4  written  contract,  subsequently  repudiates  the  same,  and  still 
later  enters  into  negotiations  with  the  other  party  and  insists 
on  certain  ehangesy  which  are  granted,  and  the  contract  completed 
in  accordance  therewith,  has  no  defense  to  the  entire  contract 
price— can  no  longer  insist  on  his  attempted  repudiation*  8o 
held  in  regard  to  the  building  of  a  mausoleum. 

Appeal  from  Shenandoah  Superior  Court. — Hon.  Obo.  H. 

Castle,  Judge. 

Satubdat,  June  19,  1915. 
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Action  upon  a  contract    Directed  verdict  for  plaintiff. 
Defendant  appeals. — Affirmed. 

Frederick  Fischer  and  Boy  E.  Havens,  for  appellant 

Earl  R.  Ferguson  and  C.  B.  Barnes,  for  appellee. 

Per  Curiam. — The  action  ia  upon  the  following  contract : 

EXHIBIT  ''a" 

The  Iowa  Mausoleum  Company,  Waterloo,  Iowa. 
Price  of  Compartments  $150.00  each. 

Shenandoah,  Iowa,  Nov.  16,  1910. 
I,  T.  B.  Wright,  hereby  subscribe  for  four  compart- 
ments in  the  Grand  Compartment  Mausoleum  to  be  con- 
structed in  the  City  of  Shenandoah,  Iowa,  according  to  the 
plans  drawn  by  the  Iowa  Mausoleum  Company,  on  file  at 
Ferguson's  o£Sce  for  which  I  agree  to  pay  the  Iowa  Mauso- 
leum Company,  or  order,  the  sum  of  Six  hundred  Dollars  as 
follows :  One-third  when  foundations  are  in ;  one-third  when 
walls  and  compartments  are  constructed  to  the  square,  and 
balance  when  roof  is  on  and  all  work  is  completed.  It  is 
further  agreed  that  above  company  will  give  a  deed  for  the 
compartments  herein  subscribed  when  payment  is  made  in 
full  and  building  is  dedicated.  Payable  at  First  National 
Bank,  Shenandoah,  Iowa. 

T.  B.  Wright. 

The  Iowa  Mausoleum  Company, 
By  C.  L.  Langley,  Special  Representative. 

Thereafter  the  defendant  sent  to  the  plaintiff  the  fol- 
lowing letter: 

Shenandoah,  Iowa,  July  24,  1911. 
Iowa  Mausoleum  Company,  Waterloo,  Iowa.    Dear  Sirs: 
November  16th,  1910,  I  subscribed  for  four  compartments 
conditionally  in  a  mausoleum  to  be  erected  in  Shenandoah, 
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Iowa,  on  the  verbal  representations  of  your  Mr.  Langley. 
Recent  investigation  has  revealed  the  fact  that  the  building 
is  to  be  built  quite  different  from  what  I  was  led  to  expect 
and  will  not  be  a  permanent  and  lasting  building  that  one 
must  be  in  order  to  have  any  value  when  it  is  to  be  used  for 
such  a  purpose.  For  reasons  given  above  I  wish  to  withdraw 
my  contract  and  will  ask  you  to  kindly  cancel  the  same  and 
return  said  contract  to  me  at  once.    Respectfully, 

T.  B.  Wright. 

On  the  same  day,  but  after  the  letter  by  defendant,  as 
we  understand  it, — ^though  the  record  is  not  clear  as  to  this, — 
a  committee  of  crypt  holders,  of  which  the  defendant  was  a 
member,  wrote  to  the  plaintiff  as  follows: 

EXHIBFT  ''b" 

(Omitting  letter  head.) 

Shenandoah,  Iowa,  July  24,  1911. 
Iowa  Mausoleum  Company,  Waterloo,  Iowa.  Gentle- 
men:— On  the  19th  inst,  your  engineer,  Mr.  J.  B.  Balcomb, 
was  in  Shenandoah  and  called  a  meeting  of  the  compartment 
or  crypt  holders  in  the  mausoleum  you  are  to  build  here  in 
Shenandoah.  The  crypt  holders  insisted  on  being  fully  in- 
formed as  to  the  plans  and  specifications  for  the  proposed 
building,  and  asked  that  a  committee  from  their  number  be 
allowed  to  inspect  the  plans  and  specifications  and  submit 
them  to  some  competent  engineer  for  his  approval.  Your 
Mr.  Balcomb  consented  to  this  and  the  undersigned  commit- 
tee was  appointed  and  the  plans  and  specifications  so  far  as 
Mr.  Balcomb  had  the  same  were  turned  over  to  this  commit- 
tee. This  committee  selected  a  well  known  firm  of  consulting 
engineers  and  submitted  the  plans  and  specifications  that 
had  been  turned  over  to  it  to  the  engineers.  We  have  just 
received  their  report  and  are  enclosing  a  copy  herewith  except 
that  we  are  not  giving  the  names  of  the  engineers,  preferring 
for  the  present  to  withhold  the  names.  You  will  note  that 
the  engineers  in  their  report  state  that  no  specifications  what- 
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ever  were  turned  over  to  them  and  that  they  cannot  make  a 
full  and  complete  report  without  full  and  complete  plans  and 
specifications.  This  committee  turned  over  to  the  engineers 
everything  they  had  received  from  your  Mr.  Balcomb,  and 
supposed  that  they  had  the  full  and  complete  specifications 
and  plans.  The  report  of  the  engineers  is  virtually  useless 
the  way  it  stands,  as  you  will  admit. 

We  wish  you  would  send  us  immediately  the  complete 
plans  and  specifications  and  all  the  data  called  for  in  the 
report  of  the  engineers.  As  soon  as  we  receive  the  full  and 
complete  plans  and  specifications  we  will  turn  them  over  to 
our  engineer  and  get  a  report  just  as  soon  as  possible.  We 
feel  sure  that  you  do  not  want  any  delay  in  this  matter  and 
we  certainly  are  anxious  to  have  the  information  as  soon  as 
we  can.  Your  Mr.  Balcomb  promised  that  no  work  would  be 
begun  on  the  mausoleum  until  our  committee  could  consult 
an  engineer,  get  his  report  and  submit  the  report  to  the 
crypt  holders.  Of  course  you  will  admit  that  this  is  only 
fair.  We  mention  this  as  we  do  not  want  any  work  com- 
menced until  we  can  get  a  full  and  complete  report  from  our 
engineers  and  submit  it  to  the  crypt  holders. 

Trusting  that  we  may  hear  from  you  with  the  proper 
plans  and  specifications  at  an  early  date,  we  are,  very  truly 
yours, 

(Signed)  J.  J.  Cardwell, 

T.  B.  Wright, 
A.  W.  Murphy. 

The  plaintiff  did  not  consent  to  the  attempted  rescission 
of  the  contract  by  defendant,  but  on  July  26, 1911,  in  response 
to  defendant's  letter  of  the  24th,  first  above  set  out,  in  which 
plaintiff  expressed  surprise  at  the  contents  of  defendant's 
letter,  stated  that  they  expected  to  build  the  mausoleum  in 
accordance  with  the  agreement,  and  stating  that  they  realized 
that  influences  had  been  at  work  adverse  to  the  plaintiff  and 
that  an  attempt  had  been  made  to  injure  it  wherever  possible 
by  misrepresenting  the  facts ;  but  that  they  expected  to  abide 
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by  the  terms  of  the  agreement  and  expected  the  purchaaerB 
to  do  the  same. 

On  July  19,  1911,  there  was  a  meeting  of  the  crypt  hold- 
erSy  at  which  defendant  was  present,  and  he  participated  in 
the  proceedings.  The  plans  were  discussed  and  questions 
were  asked  of  the  representative  of  the  plaintiff  company, 
who  stated  that  the  original  plans  had  proved  defective  in 
some  instances  and  that  he  had  a  better  plan.  At  this  meet- 
ing, the  plaintiff's  engineer  was  asked  if  he  cared  if  the  plans 
were  examined  by  someone  else,  and  he  said  there  would  be 
no  objection.  Thereupon,  the  names  of  the  defendant,  Mr. 
Cardwell  and  Mr.  Murphy  were  suggested  as  a  committee. 
It  is  shown  that  at  this  meeting  the  matter  was  thoroughly 
discussed  regarding  the  building.  The  plans  were  submitted 
to  architects  at  Omaha,  Nebraska,  who  made  two  reports. 
In  the  last  one,  they  suggested  certain  changes,  and  stated: 

*'The  mausoleum  constructed  as  planned  and  specified 
will  be  a  credit  to  your  city,  and  will  endure  for  centuries, 
but  rigid  inspection  is  absolutely  essential  to  achieve  this 
result'' 

The  mausoleum  in  question  was  built  in  accordance  with 
the  plans  as  modified  and  suggested  by  the  Omaha  architects, 
and  we  are  satisfied  from  the  record  that  there  was  a  substan- 
tial compliance  therewith,  and  this  was  done  without  any  fur- 
ther objection  from  the  defendant.  There  is  no  evidence  that 
the  building  as  erected  will  not  be  a  permanent  and  lasting 
building,  as  defendant  claimed  in  his  letter  of  the  24th  it 
would  be. 

1.  At  the  close  of  plaintiff's  testimony,  defendant  moved 
for  a  directed  verdict  in  his  favor,  which  was  overruled. 

Thereupon  he  introduced  his  testimony.  It 
■bbob:  di-         is  now  argued  that  the  court  erred  in  over- 

rected  verdict: 

naotion  for;       ruling  this  motion.    But  the  motion  was  not 

failare  to  '^ 

waiw.  renewed  at  the  close  of  all  the  testimony. 

Under  such  circumstances,  we  do  not  review 
the  assignment  based  upon  such  ruling. 
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2.  It  is  thought  by  appellant  that  the  sale  of  a  crypt  is 
a  sale  of  real  estate  and  that,  nnleas  in  writing,  is  within  the 
statute  of  frauda    Without  determining  the  question  as  to 

whether  such  a  contract  is  one  for  the  crea- 

2.    B^UDS,    STAT-         .  •  ,  m  «  .     *  ^     .        »         , 

UTS  or :  sale      tion  for  the  transfer  of  an  interest  in  land, 

of  real  estate: 

crypt  in  mau-     we  think  the  plaintiff's  case  was  proven  by 

BOleom :  docu-  '^  f  ^ 

SkSc?'^  «^"      documentary    evidence.      This   documentary 

evidence  shows  this  situation:  Plaintiff  and 
defendant  entered  into  a  written  contract,  as  claimed  by 
plaintiff.  On  July  19th,  there  was  a  meeting  of  the  crypt 
holders,  at  which  a  committee  was  appointed,  consisting  of 
defendant  and  two  others.  The  plans,  which  were  present 
at  that  meeting,  were  turned  over  to  this  committee,  one  of 
whom  took  them  to  engineers  at  Omaha.  These  engineers 
wrote  a  report  in  which  they  asked  for  fuller  specifications. 
This  report  was  forwarded  to  plaintiff,  with  a  letter  signed 
by  defendant,  requesting  full  specifications  in  compliance 
with  the  request  of  the  engineers.  The  plaintiff  furnished 
the  requisite  data.  From  this,  the  engineers  made  a  report, 
suggesting  certain  changes,  and,  in  addition,  made  certain 
red  marks  upon  the  plans  suggesting  slight  changes.  These 
plans  and  specifications,  together  with  the  report  of  the  engi- 
neers, were  turned  over  to  the  plaintiff.  The  plaintiff  built 
the  mausoleum  in  conformity  with  the  plans  and  specifica- 
tions, as  changed  by  the  engineer  selected  by  defendant  and 
the  other  cr3rpt  holders.  Such  was  the  situation  when  plain- 
tiff rested.  The  witnesses  for  defendant  testified  to  substan- 
tially the  same  state  of  facts  and  at  many  points  corrobo- 
rated the  testimony  for  plaintiff. 

3.  It  is  thought  by  defendant  that  there  is  a  conflict  in 
the  testimony  as  to  whether  he  signed  the  letter  which  pur- 
ports to  be  signed  by  the  committee.    A  witness  for  plaintiff 

testified  that  the  signatures  attached  thereto 
Signing :  con-     are  thosc  of  Cardwell,  Murphy  and  defendant, 

flict  of  eyi- 

dence:  record     T.  B.  Wright;  that  Mr.  Wright  signed  it  in 

not  showing.  ^  o      »  o  o 

his   presence.     The  defendant  himself  was 
called  as  a  witness  for  nlaintiff  and  said  that  the  signature 
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^ 'looks  like  my  signature,  Mr.  Cardwell's  signature  and  Mr. 
Murphy's  signature.  I  have  no  recollection  of  signing  the 
instrument  and  I  do  not  remember  the  incident."  This  does 
not  amount  to  a  denial  of  the  testimony  of  the  witness  who 
testifies  that  he  saw  defendant  sign  it,  and  there  is  no  con- 
tlict  at  this  point. 

4.  The  real  question  in  the  case,  we  take  it,  is  the  effect 
of  the  letter  of  July  24th,  by  which  the  defendant  attempted 
to  rescind  his  contract.    We  have  not  been  favored  with  cita- 
tion of  authority  by  either  side  on  this  point. 

4  •  Contracts  *  •'      •>  * 

j|pwdiation*:       No  fraud  was  alleged  or  proven  as  ground 

for  a  rescission  of  the  contract.  Plaintiff  has 
not  sued  for  a  breach  of  the  contract,  but  to  recover  the  con- 
tract price  for  performance  of  the  contract  by  it. 

In  Port  Huron  Machinery  Co.  v.  Hurto,  154  Iowa  435, 
in  speaking  of  the  right  to  recover  upon  a  contract  for  the 
sale  of  personal  property,  the  court,  at  page  437,  said : 

*'The  authorities  generally  are  not  agreed  on  the  ques- 
tion whether  there  can  be  a  recovery  of  the  contract  price 
where  the  contract  is  not  fully  executed  by  the  transfer  of 
title;  but  it  is  the  general  holding  that  the  mere  retention  of 
possession  by  the  veifdor  is  not  material.  There  may  be  a 
little  confusion  in  our  own  cases  on  the  question  whether  the 
retention  of  title  by  the  vendor  necessarily  remits  him  to 
an  action  for  damages  alone,  because  of  language  used  in  one 
or  two  opinions.  But  we  think  an  examination  of  the  cases 
will  show  that,  where  the  issue  was  directly  involved,  we  have 
never  held  that  in  such  cases  there  cannot  be  a  recovery  of 
the  contract  price;  while,  on  the  contrary,  we  have  directly 
held  that  such  recovery  can  be  had,  although  neither  title 
nor  possession  have  passed  to  the  vendee.  In  McAlister  v, 
Safley,  65  Iowa  719,  a  written  order  for  a  granite  monument 
was  given  to  the  plaintiff's  assignors,  Webster  &  Williams,  by 
the  defendant  and  accepted  by  said  Webster  &  Williams. 
Before  anything  had  been  done  by  Webster  &  Williams  to- 
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ward  completing  the  monument  or  delivering  it,  the  defendant 
notified  them  that  she  would  not  receive  it,  and  requested  them 
not  to  complete  it.  It  was  also  shown  that  at  the  time  the 
contract  was  entered  into,  Webster  &  Williams  were  the 
owners  of  the  monument  and  had  it  in  their  possession,  and 
that  it  was  wholly  completed  except  the  cutting  of  the  inscrip- 
tion that  had  been  directed  by  the  defendant.  On  the  facts 
as  above  recited,  this  court  said : 

*'  'On  this  state  of  facts,  we  think  there  can  be  no  ques- 
tion of  defendant's  liability  for  the  contract  price  of  the 
monument.  It  may  be  conceded  that  the  contract  was  execu- 
tory and  that  the  property  in  the  monument  did  not  vest  in 
defendant  upon  the  execution  and  delivery  of  the  written 
agreement.  But  neither  of  the  parties  reserved  a  right  of 
rescission.  Defendant's  undertaking  to  pay  the  stipulated 
price  was  contingent  on  the  single  condition  that  Webster  & 
Williams  would  cut  the  inscription  on  the  monument,  deliver 
it  at  Traer,  and  set  it  up  at  the  grave  of  her  husband.  She 
agreed  absolutely  that  upon  the  happening  of  these  conditions 
she  would  pay  the  price  agreed  upon  at  the  stipulated  time. 
There  was  no  failure  on  their  part  to  perform  their  undertak- 
ing. She,  therefore,  had  no  grounds  for  rescinding  the  con- 
tract ' 

**The  law  will  not  permit  one  party  to  an  agreement  to 
terminate  it  at  his  pleasure,  unless  the  right  to  do  so  is 
reserved  in  the  contract  itself. '  * 

Plaintiff  did  not  consent  to  the  attempted  rescission,  but 
insisted  upon  performance  by  defendant,  and  it  performed 
its  part  and  built  the  mausoleum  according  to  the  contract  as 
modified  by  the  defendant  and  his  associates,  the  other  crypt 
holders.  We  do  not  understand  the  parties  to  dispute  the 
proposition  that  defendant's  letter  of  July  24th  would  have 
been  a  breach  of  the  contract  and  that  plaintiff  could  have 
sued  for  the  breach.  It  did  not  do  this,  but  was  insisting  all 
the  time  upon  performance.    In  this  case,  no  time  was  fixed 
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when  the  mausoleum  should  be  completed  or  when  the  work 
should  begin.  Defendant's  repudiation  was  before  the  time 
for  the  completion  of  the  contract.  The  cases  recognize  the 
doctrine  that  where  the  repudiation  is  premature,  and  there 
is  time  for  repentance  or  change  of  mind,  and  a  withdrawal 
of  the  repudiation,  the  plaintiff  would  not  be  required  to 
treat  as  final  defendant's  refusal  to  perform  his  part  of  the 
contract. 

We  think,  under  the  evidence  in  this  case,  there  was  a 
change  of  mind  on  the  part  of  defendant  after  his  letter  of 
July  24th.  Thereafter,  as  one  of  the  committee,  he  insisted 
upon  certain  concessions  by  plaintiff  in  the  construction  of 
the  building.  Changes  in  the  plans  were  made,  and  thereafter 
plaintiff  built  the  mausoleum  in  accordance  with  the  plans  as 
so  changed,  without  further  objection  on  the  part  of  de- 
fendant. Under  such  circumstances,  after  the  building  is 
completed,  defendant  may  not  now  rely  upon  his  attempted 
repudiation  of  the  contract.  This  is  the  ground  on  which  we 
affirm. 

In  Davis  v*  Bronson,  16  L.  R.  A.  655,  the  question  was 
discussed.  That  was  a  case  where,  defendant  having  refused 
to  perform  a  contract  for  the  erection  of  a  creamery  by  plain- 
tiffs before  they  had  entered  upon  the  performance  thereof, 
it  was  held  that  an  action  to  recover  the  contract  price  would 
not  lie,  although  plaintiffs  had,  notwithstanding  defendant's 
refusal  to  perform,  completed  the  creamery  according  to  con- 
tract; that  the  remedy  was  for  damages  for  breach  of  the 
contract.  But  in  that  case,  there  was  no  evidence  of  the 
change  of  mind  indicating  a  withdrawal  of  the  objection  by 
defendant  to  a  performance  of  the  contract.  The  cases  cited 
in  the  opinion  and  note  recognize  the  doctrine  of  repentance 
or  change  of  mind. 

Other  errors  are  assigned,  but  defendant  merely  says  in 
argument  that,  ' '  While  we  will  not  discuss  each  of  the  errors 
assigned,  it  is  not  our  intention  to  abandon  any  of  them." 
We  think  the  exhibits  were  properly  admitted  in  evidence. 
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The  points  we  have  discnsaed  determine  the  ease.    We  think 
there  was  no  error^  and  the  judgment  is,  therefore, — Affirmed. 

Deemeb,  C.  J.,  Evans,  Weaver  and  Preston,  JJ.,  concur. 


Henry  Pettermann,  Appellee,  v.  The  City  op  Burlington, 

Appellant. 

MBGLiaENOE:    Defective  Sidewalk— Knowledge— Contributory  Keg- 

1  Ugence.  Mere  knowledge  of  the  'eztstenee  of  a  defect  in  a  side- 
walk, followed  by  an  attempt  to  pass  thereoyer,  does  not  charge 
one  with  contributory  negligence  per  se.  The  material  inquiry 
is:  Did  the  injured  person  know  it  was  imprudent  to  attempt 
to  pass  oyer  the  defect  or  did  he  belieye  he  could  pass  in  safety! 
If  the  former,  recoyery  ia  denied.  If  the  latter,  the  question  of 
contributory  negligence  is  for  the  jury. 

TBIAL:     Motion  for  Directed  Verdict — ^Error  In  Bnllng— Waiver. 

2  Error,  if  any,  in  oyerruling  a  motion  for  directed  verdict  made 
before  the  close  of  all  the  evidence  is  waived  when  such  motion 
is  not  renewed  at  the  dose  of  all  the  evidence. 

BnmiOIPAL  COBPOBATIONS:    Defect  In  SldewaUc— Kotioe  of— 

3  Evidence— Form  of  Question.  In  an  action  for  personal  injury 
by  reason  of  a  sidewalk  being  out  of  repair,  a  question,  "How 
long  would  you  say  generally  the  sidewalk  had  been  out  of 
repair  f"  was  held  to  clearly  call  for  the  condition  of  the  walk 
at  the  place  where  plaintiff  was  injured  and  as  not  being  objec- 
tionable as  caUing  for  the  condition  at  other  or  remote  points. 

TBIAL:     Argmnenta    Baaed    on    Complainant's    Evidence — Objec- 

4  Hon  Precluded.  A  party  cannot  well  complain  of  an  argument 
based  on  evidence  brought  out  by  the  complaining  party  himself 
on  cross-examination  or  permitted  to  remain  in  the  record  with- 
out objection. 

DAMAQES:     Future  or  Continuing  Injury— Bigbt  to  Becover— In- 

5  atructlon  Not  Authorising.  Instruction  reviewed  and  held  not  to 
authorize  recovery  for  future  or  continuing  injury. 

APPEAL  AND  EBBOB:     Inatructlonfl— Failure  to  Object  Before 
0    Beading— Waiver.    Failure  to  interpose  an  objection  to  an  in- 
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struetion  before  the  same  is  read  to  the  jury  works  a  waiver  of 
the  right  to  object. 

Appeal  from  Des  Moines  District  Court, — Hon.  Oscar  HaI/E, 

Judge. 

Saturday,  June  19,  1915. 

Action  to  recover  for  personal  injuries.  There  was  a 
trial  to  a  jury  and  a  verdict  and  judgment  for  plaintiff  for 
$500.00.    Defendant  appeals. — Affirmed, 

s 

Ben  P.  Poor,  for  appellant. 

8.  K,  Tracy  and  Frank  Thompson,  for  appellee. 

Preston,  J. — 1.  Plaintiff  in  his  petition  and  amendment 
thereto  states  that  defendant  negligently  and  carelessly  per- 
mitted and  allowed  water  to  collect  and  run  across  and  stand 
upon  a  part  of  a  wooden  sidewalk  on  a  public  street  in  the 
city;  that  plaintiff,  while  walking  over  said  walk,  using 
ordinary  care,  without  contributory  negligence  on  his  part, 
fell  on  such  walk  at  such  place  by  reason  of  stepping  on  a 
ridge  or  hump  of  ice  formed  across  the  walk,  caused  by  water 
clogging  and  freezing  at  such  place,  thereby  creating  such 
ridge,  and  so  negligently  permitted  by  defendant  to  exist  for 
many  days  prior  to  such  injury;  that  by  reason  of  such 
defect  and  danger  in  such  walk,  plaintiff  was  made  to  fall 
with  great  force,  and  he  thereby  received  severe  and  perma- 
nent injuries  to  his  head  and  brain,  and  that  all  of  such 
injuries  still  continue  and  will  remain  permanent  for  years. 

As  appellant  states  it,  the  principal  issues  thus  pre- 
sented were:  (1)  Did  the  conditions  complained  of  in  fact 
exist?  (2)  Did  the  city  have  knowledge,  actual  or  con- 
structive, of  their  existence?  (3)  Was  the  plaintiff  free  from 
negligence  contributing  to  his  injury?  (4)  Was  plaintiff 
hurt  as  alleged,  and  what  was  the  extent  of  his  injury,  if  any  ? 
As  to  all  these  questions  we  think  the  evidence  is  such  that 
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it  was  a  question  for  the  jury,  though  as  to  some  of  them 
there  is  a  conflict  in  the  testimony. 

As  to  the  first  proposition,  plaintiff  testified  that  the 
water  from  the  roof  of  a  house  fronting  on  the  street  ran 
right  across  the  sidewalk.  ^'I  fell  at  this  spot,  which  was 
rough  and  lumpy.  I  fell  because  of  the  lumpy  condition  of 
the  ice.'* 

As  to  the  second,  there  is  testimony  that  the  condition 
of  the  walk  at  this  point  had  been  the  same  for  three  or  four 
weeks.  Though  plaintiff  testified  that  he  had  passed  over  the 
1  nbgligencb  :  place>  ^c  says  he  thought  he  could  get  across 
waff :*  knowi^  ^^^  Safety  by  exercising  care.  It  was  after 
trflSito^'^'  iiight,  and  he  says  he  was  not  very  well  ac- 
negiigence.  quaintcd  with  the  spot.  In  Cook  v.  Town  of 
Hedrick,  135  Iowa  23,  and  other  like  cases,  it  has  been  held 
that,  although  a  walk  is  defective,  a  traveler  has  a  right  to 
pass  over  the  same ;  and  if  he  does  so,  it  is  generally  a  ques- 
tion for  the  jury  to  determine  whether  or  not  in  so  doing  he 
was  in  the  exercise  of  due  care.  Without  going  into  the  evi- 
dence in  further  detail,  we  think  the  question  as  to  whether 
plaintiff  was  guilty  of  contributory  negligence  was  for  the 
jury,  as  was  also  the  question  as  to  whether  plaintiff  was  hurt, 
as  alleged,  and  the  extent  of  his  injury.  Some  of  these  ques- 
tions are  argued,  but  not  included  in  the  assignments  of  error. 

2.  The  first  assignment  is  that  the  court  erred  in  over- 
ruling defendant's  motion  for  a  directed  verdict.  This  mo- 
tion was  filed  at  the  close  of  plaintiff's  testimony.    The  motion 

was  overruled,   and   the   defendant   did  not 

2.  Trial  :  motion       ^       _  ^.  _.  _  ^    ,    .      . 

for  directed       stand  on  the  ruling,  but  proceeded  to  intro- 

verdlct :  error  .  .  rr.^  . 

*tt^ ruling:  duce  its  testimony.    The  motion  was  not  re- 

newed at  the  close  of  all  the  evidence.  The 
holdings  have  been  that  under  such  circumstances  defendant 
cannot  complain  of  the  ruling.  Finnayie  v.  City  of  Perry,  164 
Iowa  171 ;  Hanson  v.  Kline,  136  Iowa  101. 

3.  The  next  assignment  is  that  the  court  erred  in  per- 
mitting plaintiff  to  testify,  over  objection,   that  the   side- 
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walk  had  been  out  of  repair  generally  for  months  before 

8    MUNICIPAL         ^^  ^*®  ^^^^"    ^^^  thought  is  that  this  permit- 

dS?e?to^S^"* '    *^  ^®  witness  to  testify  that  the  walk  along 

not1c?*of':         there  was  out  of  repair  generally.    But  we 

form°of'qaes-    think  the  question  is  not  susceptible  of  such 

a  construction.  The  question  was,  ''How  long 
would  you  say  generally  the  sidewalk  had  been  out  of  repair!" 
It  is  clear  that  the  purport  of  the  question  was  not  to  inquire 
as  to  the  general  condition  of  the  walk,  but  how  long,  in  a 
general  way,  it  had  been  out  of  repair  at  the  place  where  plain- 
tiff was  hurt,  and  to  show  constructive  notice  to  the  city. 
4.  tual:  4.  The  third  assignment  is  that  the  court 

argument 

based  on  com-    erred  in  overruling  defendant's  objection  to 

plainant'g  ®  " 

jection*re?^     the  argument  to  the  jury  of  plaintiff's  attor- 
ciuded.  ney.     In  the  closing  argument,  Mr.  Tracy 

stated: 

**Was  it  muddy  in  the  street  that  night?  Their  witness, 
Mrs.  Andrews,  says  it  was  a  moist,  misty  night,  sleeting. 
Didn  't  that  make  mud  ? ' ' 

The  objection  was  that  the  court  admitted  the  testimony 
for  the  purpose  of  showing  and  testing  the  recollection  and 
memory  of  the  witness,  and  not  for  the  purpose  of  showing 
the  conditions  as  they  existed.  Mrs.  Andrews  was  a  witness 
for  the  defendant.  As  to  this  witness,  it  is  clear  from  the 
record  that  the  evidence  was  properly  admitted  for  the  pur- 
pose of  testing  her  recollection  as  an  aid  in  fixing  the  date. 
The  record  shows: 

Q.  ''How  do  you  fix  the  time  April  11th?"  A.  "I 
marked  it  down,  and  here  it  is  (exhibiting  paper)."  Q.  "What 
kind  of  a  day  was  it  on  the  day — on  the  evening  he  got  hurt, 
was  it  cold  or  warm?"  A.  "It  had  sleeted  in  the  morning." 
Q.  "What  kind  of  a  day  was  it,  cold  or  warm?"  A.  "Well, 
it  wasn't  severe  cold;  it  was  just  medium."  Q.  "It  was  sleet- 
ing and  wet?"    A.  "Yes,  sir,  that  morning. 


9t 
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At  this  point,  counsel  for  defendant  objected  as  not 
cross-examination,  but  there  was  no  motion  to  exclude  the 
testimony.  The  objection  was  not  timely.  The  court  did  say 
that  it  was  admitted  for  the  purpose  of  testing  her  recollec- 
tion. But,  aside  from  this,  earlier  in  the  trial,  when  the  plain- 
tiff, who  was  the  first  witness  called,  was  on  the  stand,  he 
testified,  on  cross-examination  by  counsel  for  defendant: 

''It  was  misty  and  rainy  all  day  and  towards  evening 
froze  up."  Q.  ** Misting  rain  all  day  on  January  10th T'* 
A.  ''Yes,  sir.'' 

So  that  the  testimony  on  this  point  was  drawn  out  by  the 
defendant,  and  the  evidence  of  Mrs.  Andrews  went  in  without 
objection.  We  are  unable  to  see  how  there  could  be  any 
prejudice  to  the  defendant  because  of  the  circumstances  just 
referred  to. 

5.  The  next  assignment  is  that,  in  view  of  the  wording 
of  paragraph  3  of  instruction  1,  the  court  erred  in  giving 
instruction  15  to  the  jury.  By  instruction  1,  the  court  sim- 
ply stated  the  substance  of  the  issues,  that  is, 
future  or'  con-    plaintiff 's  claim ;  that  plaintiff  states  that  all  of 

tinulng  In-  ^  T 

Jury:  right  to    guch  injuries  wiU  still  continue  and  will  be 

recover:  In-  "  ^ 

auiSiorilSng^^      permanent  or  remain  for  years  and  that  his 

ability  to  work  and  earn  money  has  been 
greatly  and  permanently  impaired.    Instruction  15  follows: 

XV. 

"If  you  find  the  plaintiff  entitled  to  recover,  he  should 
be  allowed  fair  and  reasonable  compensation  for  his  injuries, 
if  any.  In  estimating  his  damage^  no  precise  rule  can  be  given 
for  the  amount  to  be  allowed  as  they  are  not  in  their  nature 
susceptible  of  exact  money  valuation.  You  are  to  use  your 
own  sense  and  judgment  and  be  guided  by  the  evidence  in 
allowing  him  such  sum  as  will  reasonably  compensate  him. 
In  making  up  this  amount,  if  you  find  for  the  plaintiff,  you 
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should  consider  the  ability  of  the  plaintiff  to  earn  wages  and 
perform  labor  prior  to  the  alleged  injury,  as  shown  by  the 
evidence,  and  also  his  ability  to  earn  wages  and  perform  labor 
since  receiving  the  alleged  injury,  and  award  the  reasonable 
value  of  the  time  lost  because  of  the  injury,  and  a  fair  com- 
pensation for  the  bodily  pain  and  suffering  caused  by  the 
said  injury,  if  any/* 

The  objection  now  made  to  the  instruction  is,  as  counsel 
for  appellant  state  it,  '^The  court  erred  in  giving  instruction 
15  because  there  was  no  evidence  of  future  injury  to  the 
plaintiff,  and  it  does  not  exclude  the  allowing  of  damages  for 
future  injury ;  that  it  is  error  to  submit  to  the  jury  a  claim 
or  issue  when  there  is  no  evidence  to  support  it."  Defendant 
did  not  ask  an  instruction  on  this  subject.  We  do  not  think 
the  instruction  authorizes  a  recovery  for  future  damages.  As 
to  the  objection  that  the  instruction  does  not  exclude  the 
allowing  of  damages  for  future  injury,  it  is  sufQcient  to  say 

that  that  question  is  not  included  in  defend- 
krhob:  in-         ant's  exceptions  to  the  instructions  before 

BtructioDB : 

'abjure  to  ob-     they  Were  read  to  the  jury.    As  to  the  other 
waiver*  point,  we  think  there  is  evidence  as  to  future 

damages;  that  claim  was  made  in  the  peti- 
tion, and  the  court  would  have  been  justified  in  allowing  a 
recovery  therefor. 

The  plaintiff  was  injured  in  January,  1913,  and  the  trial 
took  place  in  December,  1913.  Some  of  the  evidence  bearing 
on  the  extent  of  his  injury  will  be  referred  to  briefly.  Plain- 
tiff testified : 

**I  couldn't  rest  a  minute  and  the  pain  continued  over 
months.  At  night  I  can't  sleep  with  my  back  of  my  head. 
I  have  pain  in  my  head  here  so  and  have  had  since,  and  this 
pain  in  my  shoulder  still  continues  and  swells  up  every  night 
that  I  work,  and  I  can't  earn  as  much  money  as  I  did.  My 
business  was  making  mortar,  carrying  mortar  and  one  thing 
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and  another.     I  couldn't  make  a  full  hand,  never  since.     I 
tried  pretty  hard ;  I  couldn  't  do  it. ' ' 

Plaintiff's  wife  gave  similar  testimony,  and  there  is  some 
testimony  tending  to  contradict  this  evidence.  It  appears 
then  from  the  testimony,  and  the  jury  could  have  so  found, 
that  for  nearly  a  year  after  plaintiff's  injury,  and  up  to  the 
trial,  he  still  suffered  pain  and  sleeplessness  from  his  injury, 
and  this  would  justify  the  conclusion  that  it  would  exist  in 
the  future,  at  least  for  some  time ;  so  that,  had  the  instruction 
authorized  future  damages,  there  would  be  support  in  the 
testimony.  Evans  v.  Elwood,  123  Iowa  92,  96;  Cotwnt  v. 
Boone  Suburban,  125  Iowa  46,  53.  But  as  before  stated,  we 
think  the  instruction  does  not  authorize  recovery  for  future 
damages.  The  instruction  is,  therefore,  more  favorable  to 
the  defendant  than  it  was  entitled. 

The  fifth  and  last  assignment  is  that  the  court  erred  in 
overruling  defendant's  motion  for  new  trial,  and  erred  in 
overruling  each  and  every  ground  of  said  motion.  This  is 
somewhat  general,  but  it  includes  points  in  regard  to  the 
question  of  plaintiff's  contributory  negligence  and  the  extent 
of  his  injury  and  like  questions  which  have  been  before 
noticed. 

We  discover  no  error  in  the  record,  and  the  judgment  is, 
therefore, — Affirmed, 

Deemeb,  C.  J.,  Evans  and  Weaveb,  JJ.,  concur. 


Kenneth  C.  Seibebt,  Jb.,  et  al..  Appellees,  v.  Sylvia  B. 

Seibebt,  Appellant. 

ADOPTION:  Execution  by  One  Parent  Only— "Separation" — Oon- 
1  Btmctlon  of  Statute.  The  ''separation"  of  the  parents  of  a 
child  which  will  legally  authorize  one  of  the  parents  having 
the  care  and  custody  of  the  child  to  alone  execute  legal  adoption 
papers  (Sec.  3251,  Code  1897)  need  not  necessarily  be  an  aban- 
donment, but  must  partake  of  the  nature  of  an  abandonment 
Vol.  170  Ia.— ^36 


562  Seibebt  v.  Seibebt.       [170  Iowa 

or  a  condition  more  or  less  permanent,  and  for  some  material 
length  of  time.    A  mere  temporary  separation  is  not  sufficient. 

PBINOIPLE  APPLIED:  The  parents  ceased  to  live  together 
January  6,  1914.  The  wife  left  Des  Moines  and  went  to  Kansas 
City.  The  child  was  with  the  husband.  He  wrote  as  to  his  con- 
dition, said  she  could  see  him  any  time  and  could  take  the  baby 
to  Kansas  City.  She  returned  to  Des  Moines  March  21st.  Had 
possession  of  the  child  several  times  each  week.  Later,  possession 
of  the  child  was  denied  her.  Near  this  time,  the  husband  asked 
her  to  return.  About  July  1st,  she  definitely  determined  to 
bring,  and  did  bring,  divorce  action.  Unbeknown  to  her,  the 
husband  had,  on  May  9th,  executed  adoption  papers  to  his  sister. 
Held,  adoption  papers  illegal  as  against  the  wife. 

ADOPTION:    Separation  of  Parents— Cause  of  Separation— Material- 

2  ity.  Whether  the  ''separation"  of  the  parents  of  a  child  was 
so  far  permanent  as  to  authorize  one  of  the  parents  alone  to 
execute  adoption  papers  (Sec.  3251,  Code  1897)  may  be  mate- 
rially determined  by  a  consideration  of  the  cause*  of  the  sep* 
aration. 

ADOPTION:    Statntes  OoTeming — Strict  or  Liberal  Oonstmctloii. 

3  In  the  construction  of  statutes  governing  adoption  papers,  it  is 
suggested  that  whether  a  strict  or  liberal  construction  will  be 
employed  depends  materially  on  who  is  making  the  contest,  a 
nonconsenting  parent  or  the  one  adopting  the  child. 

Appeal  from  Polk  District  Court, — ^Hon.  Wm.  H.  McHenby, 

Judge. 

Saturday,  June  19,  1915. 

This  is  a  habeas  corpus  proceeding  to  test  the  validity 
of  certain  articles  of  adoption.  The  appellee,  Edna  Seibert, 
is  the  mother  of  Kenneth  C.  Seibert,  Jr.  Her  husband,  exe- 
cuted articles  of  adoption  of  the  child  to  his  sister,  the  defend- 
ant. Later,  a  divorce  proceeding  was  instituted,  and  at  the 
time  of  the  trial  of  this  case,  the  divorce  proceeding  had  not 
been  determined.  The  plaintiff  alleged  in  her  application  for 
the  writ  that  the  child,  four  and  one-half  years  of  age,  was 
restrained  of  his  liberty  by  the  defendant,  the  cause  of  said 
restraint  being  by  virtue  of  certain  articles  of  adoption  signed 
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by  the  child's  father  to  the  defendant.  The  restraint  of  the 
child  was  alleged  to  be  illegal,  because  the  articles  of  adoption 
were  a  fraud  against  plaintiff's  rights,  and  because  the  plain- 
tiff had  complete  care,  custody  and  control  of  said  minor  child 
prior  to  the  filing  of  the  application  and  left  him  with  his 
father  for  the  purpose  of  visiting  him ;  that  the  mother  had 
no  knowledge  or  information  of  the  articles  of  adoption.  The 
answer  of  defendant  denied  the  allegations  of  the  petition  and 
alleged  that  said  articles  of  adoption  were  entered  into  by  the 
defendant  and  the  child's  father  at  a  time  when  the  father 
and  mother  of  said  child  were  living  separate  and  apart  from 
(me  another,  and  while  the  father  was  in  the  lawful  care  of 
the  child  and  providing  for  its  wants.  The  trial  court  held 
that  the  articles  of  adoption  were  invalid.  The  defendant  ap- 
peals.— Affirmed. 

Franklin  dk  Miller,  for  appellant. 

Chester  J.  EUer  and  C  N.  Pickler,  for  appellees. 

Preston,  J. — The  question  presented  is  the  construction 
of  Sec.  3251  in  regard  to  adoption  of  children,  which  pro- 
vides, substantially,  that  the  consent  of  both  parents  must 

be  given  if  they  are  living  and  not  divorced 
execution  by      or  separated,  and  if  they  are  divorced,  sep- 

ooe  i^rent 

only :  "separa-    arated    Or   unmarried,    the   consent    of   the 

tlon" :  con-  ' 

■State!"  ^       parent  lawfully  having  the  care  and  providing 

for  the  wants  of  the  child. 
The  only  question  in  the  case  is  whether,  under  the  evi- 
dence, the  parents  were  separated  within  the  meaning  of  the 
statute,  so  that  the  husband  could  give  the  child  for  adoption 
to  the  defendant  without  the  consent  of  the  wife,  who  is  the 
mother  of  the  child. .  The  evidence  of  Mrs.  Seibert  is  that  she 
left  her  husband  January  6,  1914,  and,  as  she  claims,  because 
of  his  abuse  of  her.  She  was  gone  a  short  time  and  returned 
to  Des  Moines  from  Kansas  City.  The  articles  of  adoption 
are  dated  May  9,  1914.    The  trial  of  this  case  was  had  July 
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15,  1914,  and  Mrs.  Seibert  testifies  that  about  two  weeks  be- 
fore that  date,  she  made  up  her  mind  to  apply  for  a  divorce. 
On  the  trial  of  this  proceeding,  Mrs.  Seibert  gave  her  testi- 
mony without  objection,  and  during  the  examination  of  an- 
other witness,  the  question  arose  as  to  whether 
separation  of     the  inquiry  should  include  an  investigation 

parties :    cause  *       •'  o 

matelSafu****" '    as  to  the  cause  of  the  separation  and  as  to 

whether  or  not  the  mother  was  justified  in 
leaving  her  home,  her  husband  and  the  child.  The  court  indi- 
cated that  in  his  opinion  it  was  not  necessary  to  go  into  such 
matters.  There  was  no  objection  to  this  by  defendant  and 
no  offer  to  prove  what  the  defendant's  claim  or  contention 
was  with  reference  thereto. 

It  appears  to  us  that  the  court  might  well  have  received 
the  testimony  on  this  subject,  if  there  was  any  and  it  had  been 
offered,  as  to  whether  Mrs.  Seibert  left  with  or  without  cause; 
whether  she  was  at  fault  or  whether  the  husband  was  to 
blame ;  whether  she  was  driven  away  by  him,  or  whether  she 
left  for  some  improper  purpose.  These  matters  would  have  a 
bearing  on  the  question  of  intent  of  the  parties  as  to  whether 
there  was  a  separation.  As  stated,  there  was  some  evidence 
by  Mrs.  Seibert  of  ill  treatment  by  her  husband ;  but  it  was 
agreed,  after  the  court  had  indicated  his  opinion  on  that  ques- 
tion, that  such  evidence  should  not  be  considered  in  the  deter* 
mination  of  the  case.  In  fairness  to  appellant,  we  do  not 
consider  her  testimony  on  that  point.  We  think  it  is  not 
necessary  to  consider  it  in  the  determination  of  the  case, 
because  there  is  other  evidence  which  we  think  may  properly 
be  considered,  which  shows  that  the  separation  of  the  parties 
was  merely  temporary.  Mrs.  Seibert  was  claiming  that  her 
husband  had  abused  her,  and  this  has  a  bearing  on  the  ques- 
tion  of  the  so-called  separation,  whether  her  claim  was  or 
was  not  well  founded.    Mrs.  Seibert  testifies : 

'*Mr.  Seibert  and  I  quit  living  together  the  6th  of  Janu- 
ary, 1914.    I  did  not  see  the  baby  before  I  went  to  Kansas 
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City,  but  Mr.  Seibert  wrote  me  all  the  time  telling  me  how 
he  was  and  saying  I  could  see  him  any  time  I  came  back  and 
that  I  could  take  the  baby  to  Kansas  City  with  me.  I  got 
homesick  for  the  baby  and  came  back  March  21st.  I  had  the 
baby  on  Sunday  all  day  and  went  to  work  on  Tuesday  morn- 
ing. After  that  I  took  the  baby  home  twice  a  week  and 
sometimes  three  times  and  kept  him  over  night,  returning 
him  to  Mr.  Seibert  *s  sister  in  the  morning.  I  never  consented 
to  Mr.  Seibert 's  sister  (defendant)  having  custody  or  control 
over  the  child  superior  to  my  own.  Shortly  after  Easter  Mr. 
Seibert  refused  to  let  me  take  the  child.  I  did  not  know  until 
the  day  the  petition  for  writ  of  habeas  corpus  was  filed  that 
any  articles  of  adoption  had  been  instituted.  .  .  .  The 
reason  I  did  not  take  him  with  me  was  that  I  had  no  place  to 
put  him.  I  have  a  divorce  case  pending.  I  went  back  home 
the  next  morning  after  I  had  left  the  night  before  to  get  my 
clothes  and  Mr.  Seibert  asked  me  to  come  back  and  live  with 
him.  I  stayed  in  Des  Moines  about  ten  days  before  I  went  to 
Kansas  City  and  did  not  see  the  child  during  that  time. 
During  those  ten  days  I  stayed  with  different  friends.  Mr. 
Seibert  and  I  have  been  living  separate  and  apart  from  one 
another,  but  it  was  not  definitely  settled  that  we  were  sep- 
arated.   We  were  living  apart." 

Q.  *'Now  you  were  also  living  apart  on  the  9th  day  of 
May,  1914,  were  you  not?" 

A.  **Not  in  the  sense  you  would  have  me  say,  we  were 
not.  I  made  up  my  mind  to  get  a  divorce  about  two  weeks 
ago. ' ' 

In  the  opinion  of  the  trial  court,  which  appears  in  the 
record,  he  states  that  the  statute  means  if  these  people  were 
divorced  and  the  custody  given  to  one  of  them,  or  if  they  were 
separated  and  there  was  a  lawful  order  giving  the  custody  to 
one  of  those  parents,  that  parent  could  enter  into  articles  of 
adoption.  Under  either  of  these  conditions,  such  parent  could 
permit  adoption,  but  such  a  construction  is  too  narrow.    Under 
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the  wording  of  the  statute  itself,  if  the  parties  were  diroreed, 
then  the  eonaent  of  the  parent  hnrfolly  having  the  eare  and 
providing  for  the  wants  of  the  child  would  be  sufficient  to  au- 
thorize the  entering  into  articles  of  adoption.  We  see  no  rea- 
son for  not  giving  force  to  the  word  separated,  and  we  think 
there  is  no  reason  why  that  word  should  not  be  construed  in 
its  ordinary  meaning.  If  Mrs.  Seibert  had  gome  to  Kansas 
City  or  California  on  a  visit,  she  and  her  husband  would  have 
been  separated  in  a  sense,  and  yet  clearly  that  is  not  what  the 
statute  means.  On  the  other  hand,  suppose  a  husband  with 
an  affinity  should  abandon  his  home  and  family,  leaving  a 
sick  wife,  with  several  small  children,  the  mother  penniless; 
the  husband  is  gone  for  a  considerable  time  and  his  where- 
abouts are  unknown;  the  children  are  suffering  for  want  of 
food  and  clothing:  could  it  be  claimed  for  a  moment  that, 
under  such  circumstances,  the  parents  would  not  be  considered 
as  separated,  so  that  the  wife  could  give  the  children,  or  some 
of  them,  for  adoption  to  reputable  and  responsible  persons  who 
would  supply  their  wants  and  give  them  an  education  f  Under 
the  circumstances  just  indicated,  adoption  statutes  are  favored. 
1  R.  C.  L.  593,  594.  If  a  husband  and  wife  with,  say,  four 
children,  quarrel ;  they  separate  for  a  time,  not  knowing  just 
what  they  are  going  to  do.  Perhaps  one  or  the  other  contem- 
plates a  divorce  proceeding.  Each  of  the  parents  takes  two 
of  the  children.  Pending  the  final  determination  of  the  par- 
ties as  to  what  they  shall  do,  and  during  such  temporary 
separation,  we  think  the  parents  could  not  each  execute  adop- 
tion papers  for  the  two  children  in  their  charge.  Or,  if  a  man 
and  wife  quarrel  and  they  separate,  and  one,  say  the  wife, 
threatens  a  divorce,  and  that  she  will  ask  for  the  custody  of  the 
child,  the  other  party  might  obtain  possession  of  the  child  and 
might  be  conscious  that  he  could  not  successfully  resist  the  suit 
of  his  wife.  The  husband  could  not,  while  thus  separated,  for 
the  purpose  of  defeating  his  wife's  claim,  give  the  child  for 
adoption  to  another  without  the  consent  of  the  wife. 

As  stated,  we  think  the  testimony  in  this  case  shows  that 
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the  separation  was  a  temporary  matter.  Mrs.  Seibert  claimed, 
whether  true  or  not,  that  her  husband  had  mistreated  her,  and 
yet  the  next  morning  he  asked  her  to  come  back  and  live  with 
him ;  she  had  not  determined  until  about  July  1, 1914,  to  com- 
mence a  suit  for  divorce,  and  this  was  after  the  adoption 
papers.  May  9, 1914.  At  the  time  of  the  adoption,  the  parties 
had  not  determined  what  would  be  done.  It  would  not  be 
necessary,  in  order  that  the  parties  should  be  considered  as 
separated,  that  there  should  be  an  abandonment,  but  we  think 
there  must  be  something  in  the  nature  of  an  abandonment, 
or  a  condition  that  is  more  or  less  permanent  and  for  some 
length  of  time.  The  statutes  of  some  of  the  states  use  the 
word  "abandoned"  instead  of  "separated."  Some  refer  to 
children  who  are  abandoned,  others  to  abandonment  of  chil- 
dren by  the  parent.  Without  referring  further  to  the  cases, 
see  Allison  v.  Bryan,  30  L.  R.  A.  (N.  S.)  146,  and  note;  1 
Corpus  Juris,  1387,  Sec.  76 ;  1.  R.  C.  L.  608. 

Some  of  the  cases  hold  that  the  adoption  statutes  should 
be  strictly  construed ;  other  cases  hold  that  they  are  liberaUy 
construed.    Some  of  them  make  a  distinction  between  con- 
struction of  the  statute  and  a  construction  of 
statutes  gioT-      the  articles  of  adoption.    We  apprehend  that 

erning:   strict  ,  ,-.,,, 

or  liberal  con-    an  important  matter  to  be  considered  oo  the 

structloo.  -^ 

question  whether  a  strict  or  liberal  construc- 
tion should  be  given  would  be  who  is  making  the  contest.  There 
should,  perhaps,  be  a  strict  construction  where  the  parent  who 
has  not  consented  is  questioning  the  legality  of  the  adoption, 
but  not  necessarily  so  when  the  contest  is  by  the  person  to 
whom  the  child  is  given  for  adoption.  In  the  latter  case,  the 
act  of  adoption  may  have  been  consummated  years  before,  and 
the  right  to  inherit  and  other  rights  of  the  child  should  be 
considered.    1  R.  C.  L.  595. 

Our  conclusion  is  that  the  articles  of  adoption  in  this 
case  are  invalid  as  to  the  mother,  because  the  parents  were 
not  separated  within  the  meaning  of  the  statute,  and  the 
father  alone  was  not  authorized  to  execute  articles  of  adoption 
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to  the  defendant  without  the  consent  of  the  mother.    The  judg- 
ment of  the  district  court  is — Affirmed, 


Dbemer,  C.  J.,  Weaver  and  Evans,  JJ.,  concur. 


Des  Moines  Union  Railway  Company,  Complainant,  v.  Dis- 
trict CoLTiT  OP  Polk  County,  Respondent. 

JUDGMENTS:     Vacation — ^Paasliig  of  Term— Notice  of  Proceeding 

1  to  Vacate — ^Necessity  for.  Power  to  set  aside  final  judgments, 
after  the  term  at  which  rendered,  must  be  exercised  strictly  in 
accordance  with  statutory  regulations.  (Sees.  4091-4099,  Code 
1897.)     Notice  of  the  proceeding  to  set  aside  is  jurisdictional. 

PBINGIPLE  APPLIED:  An  action  at  issue,  after  pending 
over  two  years,  was  dismissed  by  the  court  for  want  of  prose- 
cution. After  another  term  of  court  had  intervened,  the  court, 
on  motion  of  plaintiff,  set  aside  the  judgment  of  dismissal  and 
reinstated  the  action  without  any  formal  or  written  notice  to 
the  defendant.  An  exception  by  defendant  was  entered,  but 
admittedly  defendant  did  not  appear  and  was  not  then  repre- 
sented by  counsel.  Minutes  of  the  filing  of  the  motion  and  of  all 
subsequent  orders  relating  thereto  were  published  in  the  ''Daily 
Record,"  which  was,  apparently,  a  private  publication  for  public 
distribution.  Counsel  who  appeared  for  the  defendant  prior  to 
the  dismissal  were  informed  of  the  order  vacating  the  judgment 
and  reassigning  the  cause  for  trial.  Later,  the  cause  went  to 
trial  and  judgment  without  appearance  by  defendant.  Held, 
the  court,  (a)  by  the  order  of  dismissal  and  (b)  by  the  passing 
of  the  intervening  term,  wholly  lost  jurisdiction  of  the  cause 
and,  in  order  to  legaUy  set  aside  the  dismissal,  must  reacquire 
jurisdiction  of  the  defendant  (1)  by  service  or  acceptance  of 
formal  written  notice,  or  (2)  by  an  appearance  thereto  by 
defendant. 

JUDGMENTS:     Vacation— ^uiiBdictional  Notice  Begnired — Sabsti- 

2  tuted  Notice  Not  Recognised.  Jurisdiction  to  vacate  a  judgment, 
after  the  term  has  expired  at  which  it  was  rendered,  only  at- 
taches when  the  notice  has  been  given  and  the  service  made  in 
time,  manner  and  form  provided  by  law.  Some  other  notice  or 
service,  assumptively  "just  as  good,"  will  not  be  recognized. 

PRINCIPLE  APPLIED:  (See  No.  1.)  Held,  the  publication 
of  a  minute  of  the  filing  of  the  motion  to  set  aside  the  judgment 
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of  dismissal,  and  of  the  order  thereon,  and  the  verbal  notice 
to  the  attorneys,  did  not  satisfy  the  command  of  Sec.  4095  of  the 
Code,  1897,  that  a  certain  notice  should  be  given  and  a  certain 
service  made  thereof. 

PTSMTgftAL  AND  KOKSUITf  Iiilierent  Power  of  Ck>iirt  to  Enter— 
3  Failure  to  Pro8ecate--<Ti]iie— Oompatation.  An  action  may  be 
dismissed  for  want  of  prosecution,  under  the  inherent  powers  of 
the  court.  Assuming,  in  instant  case,  that  notice  of  such  con- 
templated action  was  necessary  under  a  rule  of  court  requiring 
ten  days'  publication  of  notice  to  precede  the  dismissal,  heldf 
notice  published  on  June  10th,  followed  by  an  order  of  dis- 
missal on  June  20th,  was  sufKcient  because  (a)  furnishing  ten 
days'  notice  by  excluding  date  of  publication  and  including  date 
of  dismissal  (Sec.  48,  Par.  23,  Code  1897),  and  (b)  if  ten  clear 
days  were  required  by  the  rule,  it  was  not  a  case  of  no  notice  but 
of  defective  notice  only. 

Appeal  from  Polk  District  Court, — Hon.  Lawrence  De 

Qrapp,  Judge. 

Monday,  June  21, 1915. 

Certiorari  to  Review  certain  proceedings  had  in  the  dis- 
trict court  in  a  certain  action  in  which  W.  T.  Shaver  was 
plaintiff  and  the  complainant  herein  was  defendant.  The  facts 
are  stated  in  the  opinion. — Annulled. 

Parker,  Parrish  &  Miller,  for  complainant. 

A.  P.  Chamberlain  and  E.  D,  Smith,  for  respondent. 

Weaver,  J. — A  vehicle  belonging  to  Shaver  was  injured 
in  a  collision  with  a  locomotive  belonging  to  the  railway  com- 
pany, and  he  brought  suit  in  the  district  court  of  Polk  county 
to  recover  damages.  Said  action  was  begun  for  the  January, 
1911,  term  of  the  court,  and  the  railway  company  appeared 
thereto  and  filed  an  answer,  taking  issue  upon  the  material 
allegations  of  the  petition.  On  June  10,  1913,  considerably 
more  than  two  years  after  issues  joined  in  said  cause,  the 
court,  in  accordance  with  the  practice  prevailing  therein,  gave 
public   notice  that  on  June  20th  and  21st,  the  calendar 
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would  be  called  for  the  dismissal  of  cases  liable  to  sach 
disposition,  the  notice  being  published  as  was  usual  in  that 
court  in  the  Des  Moines  Daily  Record,  pursuant  to  a  rule 
by  which  all  cases  remaining  upon  the  calendar  for  more 
than  three  terms  without  trial  were  subject  to  summary 
disposition.  On  June  20,  1913,  said  cause  was  called  and 
an  entry  made  as  follows:  **It  is  hereby  ordered  that  this 
case  be  and  the  same  is  hereby  dismissed  at  plaintiff's 
costs."  So  far  as  shown,  neither  party  was  present,  or, 
if  present,  neither  made  any  objection  to  the  order.  Some 
six  months  later  and  after  another  term  of  court  had  inter- 
vened, a  motion  was  filed  by  the  plaintiff  therein  to  reinstate 
the  cause ;  but  no  notice  thereof  was  served  upon  the  railway 
company  or  its  counsel,  though  a  minute  of  its  filing  was  pub- 
lished in  the  Daily  Record.  On  January  17,  1914,  a  ruling 
was  entered  sustaining  the  motion  and  ordering  a  reinstate- 
ment of  the  case.  An  exception  by  the  company  was  also 
noted  in  the  calendar,  but  it  is  conceded  that  it  did  not  appear 
to  such  motion  and  was  not  there  represented  by  counsel.  A 
minute  of  this  order  was  also  published  in  the  Daily  Record. 
Thereafter,  Shaver,  by  his  counsel,  filed  trial  notices  in  this 
cause  for  the  January,  March,  May,  September,  and  Novem- 
ber, 1914,  terms  of  court,  but  no  court  action  was  taken 
thereon  until,  at  the  January,  1915,  term,  it  was  assigned  for 
trial  on  January  20th.  It  was  again  assigned  at  the  March 
term,  and  on  March  24,  1915,  having  been  reached  in  its 
order,  was  called  for  trial,  and  the  railway  company  not  ap- 
pearing, judgment  was  entered  in  Shaver's  favor  for  $285.00. 
At  no  stage  of  the  proceedings  after  the  dismissal  of  the 
action  on  June  20,  1913,  was  any  notice  served  upon  the  rail- 
way company  or  upon  the  counsel  who  had  represented  it  in 
the  prior  proceedings,  but  a  note  or  minute  of  each  step  taken 
and  each  order  made  therein  was  published  in  the  Daily 
Record.  When  the  case  was  finally  called  for  trial,  verbal 
notice  thereof  was  given  or  sent  to  said  counsel,  who  declined 
to  act  upon  it  or  to  appear  or  defend. 
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Upon  this  state  of  the  record,  the  railroad  company  insti- 
tuted this  proceeding  in  certiorari,  asking  that  the  judgment 
against  it  be  annulled  as  having  been  entered  without  juris- 
diction. The  return  made  to  the  writ  of  certiorari  states  the 
facts  substantially  as  above  recited,  and  the  pivotal  question 
we  have  to  consider  is  whether  the  trial  court  acted  within  the 
scope  of  its  authority  in  reinstating  the  cause  after  entry  of 
the  judgment  of  dismissal. 

Passing  for  the  moment  the  effect  of  the  publications  in 
the  Daily  Record  and  the  knowledge  by  the  counsel  who  had 
represented  the  railway  company  in  the  earlier  proceedings, 

we  think  it  a  well-settled  proposition  in  this 
vacation:  state  that  when  a  trial  court,  acting  within 

passing  of 

term :  notice       its  proper  jurisdiction,  has  entered  judgment 
Scessit^*  fo?  *    dismissing  an  action,  the  case  is  to  be  treated 

as  having  been  finally  disposed  of,  and  such 
judgment  cannot  be  vacated  and  the  action  reinstated  for 
trial  without  notice  to  the  defendant  And  this  is  especially 
true  if  the  term  at  which  the  judgment  of  dismissal  is  entered 
is  allowed  to  pass  without  any  application  to  vacate  it. 
Hawkeye  Ints.  Co,  v.  Duffie,  67  Iowa  175 ;  Tovmsend  v.  Wisner, 
62  Iowa  672 ;  HamUl  v.  Schlitz,  165  Iowa  266 ;  Perry  v.  Kaspar, 
113  Iowa  268;  Wetmore  v.  Harper,  70  Iowa  346;  Kwentsky 
V.  Sirovy,  142  Iowa  385 ;  Browne  v.  Kiel,  117  Iowa  316.  See 
also  Karrick  v,  Wetmore,  25  App.  D.  C.  415 ;  Brady  v.  Ins. 
Co.,  67  m.  App.  159 ;  Jenkins  v.  Corwin,  55  Ind.  21 ;  Vincent 
V.  Benzie,  139  Mich.  90. 

Authority  of  a  court  to  vacate  a  judgment  after  the  term 
at  which  it  is  rendered  is  statutory  (Code,  title  20,  chapter  1) ; 
and  to  give  the  court  jurisdiction,  the  party  against  whom  the 
motion  or  application  is  made  must  be  served  with  notice  after 
the  manner  of  original  notices  for  the  commencement  of  an 
action  (Code  Sec.  4095).  Without  such  service  of  notice  oi* 
its  acceptance  or  waiver,  or  an  appearance  by  the  party  enti- 
tled thereto,  an  order  vacating  such  judgment  is  necessarily 
void.    Even  where  the  order  of  vacation  of  a  final  judgment 
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is  made  at  the  same  term,  the  same  rule  has  been  applied  by 
this  court.  In  Hawkeye  v.  Duffie,  67  Iowa  175,  the  defendant 
appeared  to  an  action  in  the  district  court  and  demurred  to 
the  petition.  The  demurrer  was  sustained,  and  plaintiff  elect- 
ing to  stand  on  his  petition,  judgment  was  entered  against 
him  for  costs.  Later  in  the  same  term,  the  court  set  aside 
the  judgment  and  permitted  plaintiff  to  withdraw  his  election 
to  stand  upon  his  petition  and  to  have  thirty  days  in  which 
to  amend.  No  notice  of  this  application  or  order  was  given 
the  defendant  and  it  did  not  appear  thereto.  Upon  certiorari 
brought  to  test  the  validity  of  the  order  of  vacation,  it  was 
held  to  be  void  as  having  been  made  without  jurisdiction.  In 
thus  holding,  the  court  said : 

**  Final  judgment  had  been  rendered.  Ordinarily,  when 
this  has  been  done,  the  case  is  at  an  end,  except  that  a  motion 
for  a  new  trial  may  be  filed  within  three  days  thereafter. 
While  it  may  be  that  the  court  had  jurisdiction  of  the  defend- 
ant during  such  period  for  the  purposes  of  such  a  motion, 
the  defendant  was  not  bound  to  anticipate  that  the  plaintiff 
would  withdraw  his  election  to  stand  on  the  petition,  or  that 
the  court  would  permit  him  to  do  so  and  file  an  amended  peti- 
tion, and  that  the  court  would  set  aside  the  final  judgment 
previously  entered.  The  case  having  been  disposed  of  by  the 
rendition  of  the  final  judgment,  the  court  ceased  to  have 
jurisdiction  over  the  defendant  in  the  action,  and  the  defend- 
ant's attorney  was  not  bound  to  remain  in  court,  but  could 
well  leave  as  he  did.  It  may  be  that  the  order  was  one  that 
should  have  been  made,  and  that  substantial  justice  required 
the  court  in  this  instance  to  do  so.  But  this  is  not  the  con- 
trolling consideration.  The  controlling  question  is  one  of 
jurisdiction,  and  it  is  evident,  if  the  court  did  not  have  juris- 
diction of  the  defendant  in  the  action,  that  the  expunging 
order  is  absolutely  void.  As  the  order  was  made  in  the  ab- 
sence of  defendant  in  the  action,  no  exception  could  be  taken, 
and  therefore  an  appeal  would  have  been  ineffectual.    It  is 
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true,  the  defendant,  when  it  obtained  knowledge  of  the  order, 
might  have  moved  the  court  at  the  succeeding  term  to  set  it 
aside.  But  the  defendant  was  not  bound  to  do  this  if  the 
court  did  not  have  jurisdiction  to  make  the  order  at  the  time 
it  did  so." 

In  Callanan  v,  Lewis,  79  Iowa  452,  an  order  entered  with- 
out notice  to  the  opposite  party,  setting  aside  a  judgment  at 
a  former  term,  was  held  to  be  ''absolutely  void.''  In  Perry 
V.  Kaspar,  113  Iowa  268,  a  judgment  entry  was  modified  or 
changed  at  a  subsequent  term  by  striking  out  the  allowance 
of  an  attorney's  fee  which  had  been  erroneously  made.  No 
notice  was  given  to  the  other  party,  and  the  failure  so  to  do 
was  held  to  be  a  jurisdictional  defect,  "even  though  the  mo- 
tion under  which  such  correction  was  made  was  filed  before 
the  end  of  the  term  at  which  the  judgment  was  entered,  it 
not  having  been  filed  until  after  the  judgment  was  fully 
entered  on  the  record."  We  find  no  approved  precedent 
upon  which  the  order  of  the  district  court  can  be  sustained. 
The  cases  cited  for  the  respondent  go  no  further  than  to  up- 
hold the  rule  that  the  court  has  inherent  authority  to  set 
aside  a  judgment  of  dismissal  or  to  correct  an  error  in  its 
record,  but  this  authority  is  not  unlimited  and  may  be  exer- 
cised only  where  the  court  has  jurisdiction  of  the  person  or 
party  adversely  affected  by  such  order.  When  a  judgment 
of  dismissal  has  been  entered,  the  action  is  at  an  end.  How 
far  the  court  may  properly  go  in  modifying  or  vacating  such 
judgment  at  the  same  term  without  notice,  we  need  not  here 
consider  or  decide.  In  this  respeot,  the  courts  of  the  several 
states  are  not  in  harmony.  It  is,  however,  quite  universally 
held  that  such  authority  extends  no  farther  than  the  term  at 
which  the  judgment  is  entered,  and  until  jurisdiction  has 
been  re-acquired  by  proper  notice,  a  subsequent  order  of  vaca- 
tion and  reinstatement  of  the  cause  for  trial  is  void.  See 
authorities  already  cited.  If  other  authoritative  precedent  be 
thought  needed,  it  is  found  in  the  recent  case  of  Owen  v. 
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Smith,  155  Iowa  463.  There  a  judgment  of  dismissal  was 
entered  and  at  the  next  term,  upon  application  of  plaintiff, 
and  without  notice  to  defendant,  the  judgment  was  vacated. 
Upon  this  record,  we  said,  ^^The  judgment  of  dismissal  might 
perhaps  have  been  vacated  under  Sec.  4093  et  seq.  of  the 
Code  at  a  subsequent  term.  But  this  could  not  be  done  with- 
out notice  to  the  other  party.  Without  this  notice,  the  court 
had  no  jurisdiction  and  its  orders  vacating  the  judgment  were 
null  and  void." 

Unless  we  are  to  disregard  the  statute  and  overturn  all 
our  precedents  upon  this  question  and  depart  from  the  rule 
approved  by  all  courts,  the  necessity  of  notice  to  the  validity 
of  an  order  of  vacation  such  as  we  have  here  to  consider 
must  be  recognized.  Indeed,  any  other  rule  would  be  mani- 
festly unjust.  When  final  judgment  has  been  entered  in  an 
action,  the  parties  thereto  ought  to  be  at  liberty  to  regard 
it  as  an  end  of  the  case  and  to  be  relieved  from  the  apprehen- 
sion of  further  proceedings  therein  save  upon  due  notice.  To 
so  hold  imposes  hardship  upon  no  one  and  affords  a  safeguard 
against  undue  advantage  by  one  party  over  another. 

II.  Notice  being  necessary,  we  have  then  to  ask  whether 
any  was  had  in  this  ease.  That  no  formal  or  written  notice 
was  served  is  admitted.    Nor  can  we  find  any  proper  ground 

upon  which  we  can  say  that  the  publication 

2       JfTDOMKl'fT'8  * 

vacation :  in  the  Daily  Record  of  minutes  of  the  several 

jurisdictional 

noticei  re-         orders  made  in  the  case  can  be  considered  a 

quired :    sub- 

nofi^raiMS^    substituted  service  which  confers  jurisdiction 

upon  the  court  to  vacate  the  judgment.  It 
may  be  conceded,  for  the  purposes  of  this  case,  that  the  court 
may,  by  an  order  or  by  a  rule  of  practice,  provide  that  par- 
ties who  have  been  brought  within  its  jurisdiction  in  the 
manner  provided  by  statute  must  take  notice  of  all  interven- 
ing orders  and  proceedings  as  published  in  a  designated  pub- 
lic journal ;  but  where  jurisdiction  has  not  been  acquired,  or 
having  been  once  acquired  is  lost  by  the  entry  of  a  final  judg- 
ment and  the  passing  of  the  term  at  which  the  entry  was 
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made,  it  can  be  obtained  or  re-acquired  only  in  the  manner 
prescribed  by  statute,  or  by  the  appearance  af  the  party  or 
by  his  waiver  of  notice.  Here,  as  we  have  said,  there  was  no 
service  of  notice  or  acceptance  of  service,  and  from  the  date 
of  the  judgment  of  dismissal,  there  was  no  appearance  in  be- 
half of  the  company.  It  is  doubtless  true  that  the  counsel 
who  appeared*  and  answered  for  the  defendant  prior  to  the 
dismissal  were  informed  of  the  order  vacating  the  judgment 
and  of  the  re-assignment  of  the  cause  for  trial,  but  this,  under 
the  repeated  holdings  of  this  court,  was  insufficient  to  the 
acquirement  of  jurisdiction  over  the  defendant  Owen  v. 
Smith,  supra;  Perry  v.  Kaspar,  supra;  Bardes  v.  Hutchinson, 
113  Iowa  610 ;  Association  v.  Chase,  118  Iowa  51 ;  Kwentsky 
V.  Sirovy,  142  Iowa  385. 

In  the  Owen  case,  counsel  for  defendant  were  not  only 
present  when  the  order  for  vacation  was  entered,  but  also 
objected  thereto  at  the  time ;  yet  we  said,  ' '  There  is  no  pre- 
sumption that  they  had  any  authority  to  appear  at  that  stage 
of  the  proceedings.  The  case  had  been  settled  at  a  prior 
term  and  they  had  no  implied  authority  to  appear  at  a  sub- 
sequent one.  Indeed,  formal  notice  to  them  of  the  application 
to  vacate  would  not  have  been  binding  on  their  clients. ' '  Very 
respectable  authorities  may  be  cited  holding  otherwise  on  this 
proposition,  but  the  recognized  rule  in  the  courts  of  this  state 
is  as  above  indicated. 

III.  In  argument  for  the  respondent,  it  is  said  that  the 

order  of  dismissal  was  of  itself  void,  and  therefore  the  trial 

court  never  lost  jurisdiction  to  expunge  the  record  and  set  the 

8.  Dismissal         causc  for  trial.     This  contention  is  based  on 

fnherent*'^"  *     ^^^  theory  that  the  dismissal  was  ordered 

?o'entcr  :*?S-    without  due  noticc  to  the  plaintiff  in  that  d^Q- 

Sote^^fiSet'      tion.    It  appears  that,  by  a  rule  of  the  trial 

compa     on.       ^^xiTt^  the  judge  thereof,   **  whenever  it  is 

deemed  advisable,  upon  ten  days'  notice  published  in  the 

Daily  Record,  may  call  the  law  docket  and  upon  any  such 

call  any  cause  which  has  been  upon  the  docket  for  three  con- 
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secutive  terms  and  not  noticed  for  trial  may  be  assigned,  con- 
tinued or  dismissed  in  the  discretion  of  the  judge."  A  notice 
of  the  call  of  the  docket  for  June  20th  and  21st,  1913,  was  in 
fact  published  in  the  Record  of  June  10th,  and  the  call  was 
made  and  the  order  of  dismissal  was  entered  on  June  20th. 
The  rule  does  not  call  for  more  than  one  publication,  nor  does 
it  require  ten  clear  days.  Following  the  usual  rule  of  exclud- 
ing the  first  day  and  including  the  last,  the  required  ten 
days'  notice  was  given.  In  any  event,  even  if  ten  clear  days 
were  required,  the  record  would  not  present  a  case  of  no 
notice  and  the  defect  complained  of  would  not  be  jurisdic- 
tional. The  right  and  authority  to  dismiss  an  action  for 
want  of  prosecution  does  not  depend  upon  any  rule  of  court. 
Loos  V.  Cooper,  141  Iowa  377.  The  judgment  of  dismissal 
was  not  void  and  it  operated  as  a  final  disposition  of  that 
action  until  vacated  upon  due  notice  to  the  defendant. 

Further  discussion  is  unnecessary.  We  are  united  in  the 
opinion  that  the  court  was  without  jurisdiction  to  consider 
the  plaintiff's  application  for  reinstatement  of  the  action  for 
trial.  It  is  therefore  ordered  that  the  writ  of  certiorari  be 
sustained  and  the  order  made  by  the  trial  court  vacating  the 
judgment  of  dismissal  and  the  entry  of  damages  against  the 
defendant  be  and  the  same  are  hereby — Annulled. 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Oale  W.  Fopt,  Appellee,  v.  D.  M.  HamOiTON,  Appellant. 

FALSE  nCPBISONMENT:  Mayors— NonjudicUa  Acts— LUbUity. 
1  Freedom  from  fear  of  personal  actions  for  damages  in  arriving 
at  judicial  conclusions  is  the  immunity  extended  to  a  judicial 
incumbent.  But  he  must  actually  act  as  such.  When  he  lays 
aside  his  robes,  he  becomes  a  private  citizen,  and  liable  as  such. 
Bo  held  in  an  action  against  a  mayor  for  false  imprisonment. 

PBINCIPLE  APPLIED:  The  mayor  of  a  town  arrested,  or 
rather,  held  plaintiff  without  any  information  being  filed,  without 
any  warrant  being  issued,  without  any  judicial  record  being  made; 
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refused  all  bail  imless  it  was  eash,  though  other  abundantly  good 
bail  was  tendered;  refused  accused  a  trial,  but  orally  announced 
a  fine  without  trial;  personally  took  accused  to  the  town  jail  and 
locked  him  up;  and  on  the  following  day  issued  a  mittimus  to 
the  sheriff  and  personally  assisted  in  its  execution.  Held,  said 
acts  were  nonjudicial,  with  consequent  liability  of  the  mayor 
for  false  imprisonment. 

Appeal  from  Woodbury  District  Court. — Hon.  George  Jep- 

SON,  Judge. 

Monday,  June  21,  1915. 

Action  for  damages  for  false  imprisonment.  There  was 
a  verdict-  and  judgment  for  the  plaintiff  and  the  defendant 
appeals. — Affirmed. 

Henderson  &  Fribourg,  for  appellant. 

Shull,  QUI,  Sammis  &  Stilwell,  and  Pitkin  &  MvUen, 
for  appellee. 

Evans,  J. — At  the  time  of  the  wrongful  acts  complained 
of,  the  defendant  was  the  mayor  of  the  town  of  Moville.  The 
plaintiff  was  a  resident  of  the  town  of  Kingsley,  ten  or  twelve 
miles  distant.  On  the  night  of  August  19,  1913,  the  defend- 
ant personally  arrested  the  plaintiff  and  placed  him  in  the 
village  jail  and  kept  him  there  until  the  following  day.  No 
information  was  filed  before  him.  No  warrant  was  issued  by 
him.  No  trial  was  had.  The  plaintiff  demanding  a  trial, 
this  was  expressly  refused.  In  lieu  of  bail,  the  defendant 
demanded  a  deposit  of  $50  cash,  which  should  be  conditioned 
upon  the  appearance  of  the  plaintiff  upon  the  following  morn- 
ing, and  his  payment  of  an  alleged  fine  of  $10.  At  the  close  of 
the  evidence,  the  defendant  moved  for  a  directed  verdict  on 
the  ground  that  in  doing  the  acts  complained  of,  he  was 
acting  in  a  judicial  capacity  as  mayor  of  the  town.  The 
ground  of  this  motion  was  also  presented  in  support  of  a 
motion  for  a  new  trial.  It  is  the  only  question  which  is  pre- 
sented for  our  consideration  on  this  appeal.  That  is  to  say. 
Vol.  170  Ia.— 37 
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upon  the  whole  record,  was  the  defendant  entitled  to  a 
directed  verdict  f 

The  evidence  is  not  greatly  in  conflict  in  its  most  signifi- 
cant features.  In  so  far  as  there  is  conflict,  the  appellee  is 
entitled  to  have  the  evidence  considered  in  the  light  most 
favorable  to  him,  and  our  following  statement  of  the  evidence 
will  obey  this  requirement. 

On  August  19,  1913,  at  about  7 :30  P.  M.,  the  plaintiff, 
a  young  man  twenty-four  years  of  age,  drove  into  the  town 
of  Moville  in  an  automobile.  He  stopped  the  automobile  upon 
the  street  and  left  it  standing  thereon.  Thirty  or  forty  min- 
utes later,  he  was  arrested  by  the  town  marshal  and  brought 
to  the  mayor's  ofiice.  This  was  done  pursuant  to  a  preceding 
telephone  conversation  between  mayor  and  marshal.  He  was 
orally  informed  that  he  was  arrested  for  driving  without 
lights  after  sundown.  The  time  of  sunset  was  7:21.  He 
protested  his  innocence  on  the  ground  that  he  had  driven 
into  town  before  lights  were  due.  He  demanded  a  trial. 
Thereupon,  it  was  arranged  that  he  might  deposit  with  the 
mayor  $50  in  cash  in  lieu  of  bail  for  his  later  appearance, 
and  this  was  done.  Thereupon,  the  defendant  purported  to 
arrest  or  hold  the  plaintiff  upon  another  charge.  What  trans- 
pired at  this  point  was  related  by  the  plaintiff  as  a  witness 
as  follows : 

**.  .  .  And  he  said,  *Now,  since  you  got  smart  and 
didn't  pay  your  first  fine  I  have  another  charge  against  you.' 
I  asked  him  what  for,  and  he  told  me  leaving  the  car  stand 
without  lights.  1  said  you  don't  think  you  can  get  me  on 
both  chaises,  and  he  said,  *Yes,'  and  I  said,  *I  don't  think 
you  can.'  I  said,  'I  am  not  guilty  and  will  stand  trial.'  He 
said,  'You  don't  get  a  trial,'  and  Lee  said  to  him,  *You  have 
got  to  give  him  a  trial  if  he  can  put  up  a  bond, '  and  he  said, 
*No,  I  don't;  he  can  pay  his  fine  or  go  to  jail.'  Finally  Mr. 
Kurtz  said,  'Let  him  put  up  a  $50.00  bond  if  he  wants  to,  I 
don't  believe  he  can  get  it,'  and  Mr.  Hamilton  said,  'If  he 


S 
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will  put  up  a  $50.00  bond,  I  will  accept  it.'  I  asked  him  if 
he  would  accept  a  check  and  he  said  *  no, '  and  I  asked  him  if 
he  couldn't  telephone  to  some  of  the  banks  or  friends,  or  some- 
one he  knew  to  find  out  if  my  check  wasn't  good,  and  he 
said  *no,'  I  would  have  to  get  my  own  bond,  so  I  went  down 
to  Haskell's  Drug  Store.  Mr.  Jasper  and  Mr.  Kurtz  were 
along,  and  I  asked  Mr.  Haskell  if  he  could  cash  another  check 
for  $50.00,  and  he  said  he  could  not ;  he  wanted  to  know  what 
the  trouble  was,  and  I  told  him,  and  he  said  he  would  go  up 
and  go  on  my  bond,  and  on  the  way  up  we  met  Jim  Jackson, 
a  deputy  sheriff,  so  he  said  he  would  go  up  and  go  on  my 
bond,  so  'they  both  went  up,  and  I  said  to  Mr.  Hamilton, 
*  These  men  offer  to  go  on  my  bond,  and  if  they  are  good  you 
can  make  out  a  bond  and  they  will  sign  it.'  He  said,  'They 
are  abundantly  good,  all  right,  but  I  won't  accept  anything 
but  a  cash  bond ;  if  they  want  to  put  up  their  checks  or  cash, 
I  will  take  that.'  I  said,  *  Didn't  you  say  they  were  goodf 
and  he  said,  'Yes,'  and  I  said  'Make  out  a  bond  then,  and  I 
am  going  home,'  and  he  said,  'You  are  going  to  jail,'  and  he 
got  his  hat  and  told  me  to  come  with  him,  and  he  took  me  to 
jail.  We  started  for  the  jail  and  got  as  far  as  the  car  and  I 
said,  'Mr.  Hamilton,  I  don't  want  to  go  to  jail.  I  have  got 
a  car  here  that  cost  roe  $2,000,  and  I  will  let  you  have  that 
until  morning.'  He  said,  'No,  I  will  show  you  how  to  get 
smart  with  me, '  and  he  took  me  on  to  jail,  and  when  we  got 
down  there,  I  said,  'Mr.  Hamilton,  I  don't  want  to  go  into 
a  fire  trap  like  this.  I  have  got  a  watch  and  chain  and  ring 
that  cost  $350,  and  I  will  let  you  hold  them  and  the  car  until 
morning,'  and  he  said,  'I  will  accept  nothing,'  and  he  said, 
'I  will  show  you  Fofts  how  to  get  smart  with  me.'  .  .  . 
Mr.  Hamilton  took  me  down  and  locked  me  in  the  cell." 

Immediately  after  the  plaintiff  was  locked  up  by  the 
defendant,  his  friends  made  strenuous  efforts  to  satisfy  the 
requirements  of  the  defendant  so  as  to  release  the  plaintiff 
from  the  jail.     The  plaintiff's  father  and  brother  and  an 
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attorney  came  down  from  Kingsley,  arriving  at  about  11 KK) 
P.  M.,  and  at  once  sought  to  satisfy  the  defendant  upon  the 
subject  of  bail.  The  father  brought  with  him  the  sum  of 
$1,000  and  offered  to  deposit  the  same.  The  offer  was  refused. 
Immediate  trial  was  asked.  This  was  refused.  On  the  fol- 
lowing morning,  the  plaintiff  was  brought  to  the  mayor's 
office,  where  he  again  demanded  a  trial.  This  was  refused 
by  the  defendant  on  the  alleged  ground  that  he  knew  the 
defendant  to  be  guilty ;  and  that  the  defendant  had  admitted 
his  guilt  and  had  pleaded  guilty;  and  had  had  all  the  trial 
he  ever  would  have.  He  gave  him  the  alternative  of  paying 
an  alleged  $10  fine  or  going  back  to  jail.  The  payment  of  a 
fine  being  refused  by  defendant,  he  was  again  locked  up. 
Later  in  the  day,  the  defendant  issued  a  mittimus  directed 
to  the  sheriff  of  Woodbury  county,  and  directing  the  con- 
finement of  the  plaintiff  in  the  county  jail  at  Sioux  City  for 
five  days.  On  tho  same  day,  he  participated  in  the  execution 
of  the  mittimus  by  accompanying  the  plaintiff  to  Sioux  City 
and  participating  in  the  delivery  of  the  plaintiff  into  the 
custody  of  the  sheriff.  At  Sioux  City,  on  the  suggestion  of 
the  sheriff,  he  reduced  the  time  of  confinement  to  three  days. 
The  foregoing  is  only  a  small  part  of  the  evidence,  but 
it  is  sufficiently  illustrative  of  the  whole.  The  argument  in 
behalf  of  the  appellant  is  that,  inasmuch  as  the  offense  for 

which  the  plaintiff  was  arrested  was  within 
PBI80NMBMT:      the  scopc  of  the  defendant's  jurisdiction  as 

mayors :  dod- 

{?bui**  *^*'*     mayor,  therefore  he  was  acting  in  a  judicial 

capacity  and  is  not  amenable  to  an  action  for 
damages  for  any  error  of  judgment,  and  that  likewise  he  is 
not  amenable  for  such  action,  even  though  he  acted  ma- 
liciously or  corruptly.  A  very  careful  brief  is  presented  to 
us  wherein  all  our  cases  are  considered  and  reviewed  on  the 
question  of  whether  the  judge  of  an  inferior  court  may  be 
held  amenable  under  any  circumstances  to  an  action  for  dam- 
ages.    The  doubtful  point  of  the  discussion  is  whether  the 
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door  is  opened  to  such  an  action  by  a  showing  of  malice  and 
corruption. 

It  is  the  policy  of  the  law  that  the  judicial  incumbent 
shall  be  free  from  fear  in  arriving  at  judicial  conclusions. 
To  this  end,  he  is  ordinarily  immune  from  attack  by  personal 
action  for  damages.  This  is  the  broad  proposition  for  which 
the  appellant  contends.  We  think  that  upon  this  record,  the 
case  cannot  be  made  to  turn  upon  this  question.  The  trial 
court  submitted  the  case  upon  a  theory  which  did  not  involve 
such  question.  No  complaint  is  made  upon  this  appeal  of 
the  instructions  of  the  court,  or  of  any  of  its  rulings,  except 
as  it  is  claimed  that  the  motion  for  a  directed  verdict  ought 
to  have  been  sustained.  The  particular  conduct  of  which 
complaint  is  made  was  not  judicial  and  was  not  within  the 
scope  of  any  judicial  duty  on  the  part  of  the  mayor.  The 
wrongful  conduct  was  not  that  he  reached  erroneous  con- 
clusions or  that  he  entered  an  erroneous  judgment  or  order. 
Granting  that,  as  an  individual,  he  might  lawfully,  under  the 
statute,  arrest  the  plaintiff  for  a  crime  committed  in  his  pres- 
ence, he  would  thereby  assume  the  duty  of  following  certain 
statutory  procedure.  It  was  no  part  of  the  judicial  duty  of 
the  mayor  as  such  to  arrest  the  plaintiff  or  to  hold  him  in 
custody  or  to  put  him  in  jail.  In  the  doing  of  these  things, 
he  occupied  no  different  position  than  a  private  individual 
would  have  occupied.  So  far  as  the  second  alleged  offense 
was  concerned,  the  plaintiff  was  never  brought  before  him  by 
anyone.  There  was  no  complaint,  oral  or  written.  When 
the  defendant  personally  locked  up  the  plaintiff  in  the  jail, 
no  information  had  been  laid  before  him  nor  laid  by  him 
before  any  other  magistrate,  nor  had  any  warrant  ever  been 
issued  by  him  or  by  any  other  magistrate,  nor  had  any  ju- 
dicial record  been  made,  nor  had  any  evidence  been  heard  or 
pretended  trial  had.  Nothing  appears  to  have  been  done 
whereby  the  jurisdiction  of  the  mayor  over  the  person  of  the 
plaintiff  could  arise.  We  think  it  clear,  therefore,  that  the 
act  of  the  defendant  in  locking  the  plaintiff  in  the  jail  in  the 
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maimer  stated  was  not  a  judicial  act  in  a  legal  sense  and 
that  the  imprisonment  thereby  effected  was  false  and  wrong- 
ful within  the  meaning  of  the  law.  The  conduct  of  the  de- 
fendant was  not  only  illegal  and  ignorant  but  it  was  per- 
sistently and  extremely  arbitrary  and  oppressive  and  merits 
severe  rebuke.  We  think  that  the  motion  for  a  directed 
verdict  was  properly  overruled.  No  other  question  is  pre- 
sented for  our  consideration.  The  judgment  below  is  there- 
fore— Affiimed. 

Deemer,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


James  F.  Halligan,  Appellant,  v.  Iowa  Ste^vm  Laundry 

Company  et  al.,  Appellees. 

PBINOIPAL  AND  AQEKT:  '  'Ratification  by  Accepting  Benefits'  '— 
1  Nonapplicablllty  of  Principle— OoUateral  Holder — ^Burden  of 
Proof.  One  who  holds  property  as  collateral  security  does  not,  on 
the  theory  of  ratification  by  accepting  benefits,  become  respon- 
sible for  the  unauthorized  false  representations  of  the  real  owner 
in  effecting  a  sale  of  the  property  for  his  (the  real  owner's) 
own  benefit,  simply  because  such  collateral  holder  receives  the 
purchase  price  of  the  property  and  applies  it  on  the  debt  due 
him  from  the  real  owner.  The  principle  **that  the  real  beneficiary 
of  an  unauthorized  transaction,  by  accepting  the  benefits  thereof, 
adopts  as  his  own  the  rascality  employed  in  consummating  if 
has  no  application  to  such  collateral  holder,  receiving  and  apply- 
ing the  proceeds  of  the  sale,  unless  the  sale  was  in  reality  for  his 
benefit 

PBINCIPLE  APPLIED:  One  Keeler,  by  means  of  false  rep- 
resentations, sold  certain  corporate  stock  and  the  proceeds  were 
paid  to  and  retained  by  one  Halligan,  who  knew  nothing  about 
the  false  representations.  The  purchaser  brought  action  against 
Halligan  for  damages,  claiming  that  the  stock  bought  by  him 
belonged  to  Halligan,  and  that  Halligan  was  the  principal  and 
Keeler  his  authorized  agent.  This  last  claim  the  purchaser  was 
unable  to  prove;  so  he  relied  on  the  proposition  that  the  act  of 
Halligan  in  receiving  and  retaining  the  proceeds  of  the  sale  was 
a  ratification  of  Heeler's  unauthorized  act.  At  the  time  of  tiio 
sale,  Halligan  did  hold  this  stock,  either  by  direct  issuance  to 
him  or  by  indorsement  to  him  by  Keeler.    Halligan  claimed  that 
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all  the  stock  held  by  him  belonged  in  fact  to  Keeler  and  that 
he,  Halligan,  simply  held  it  as  collateral  security  for  a  debt 
owing  to  him  by  Keeler.  Held,  the  pivotal  question  was,  not 
whether  the  purchaser  knew  before  he  parted  with  his  money 
anything  about  Halligan's  holding  the  stock  as  collateral,  but 
whether  the  sale  was  really  made  for  HcUligan'a  "benefit,  and  that 
the  burden  of  proof  was  on  the  purchaser  to  show  such  fact. 
If  Keeler  was  the  beneficiary  of  his  ovm  bargaining,  then  the 
receipt  of  the  proceeds  of  the  sale  by  Halligan,  and  the  act  of 
Halligan  in  applying  it  on  the  debt  due  him  from  Keeler,  fur- 
nished no  basis  for  ratification  by  Halligan. 

FBAUD:  Value  of  Property — ^Damages — ^Reliance  on  Bepresentatioiui 
2  — ^Eyldence  to  Bebut.  In  an  action  for  damages  for  false  rep- 
resentations in  the  sale  of  property  (corporate  stock)  the  defend- 
ant may  show  that  the  property  was  in  fact  worth  more  than 
the  purchaser  paid,  because  tending  to  show  (a)  that  the  pur- 
chaser was  not  damaged,  (b)  that  no  fraud  poisoned  the  repre- 
sentations, and  (c)  that  the  purchaser  did  not  rely  on  the 
representations. 

FBAUD:     Corporate  Stock — ^Value— Bills  Beceivable.    In  an  action 
8    for  damages  for  false  representations  in  the  sale  of  corporate 
stock,  after  negotiations  had  pended  for  six  months,  the  defend- 
ant may  very  properly  show  the  bills  receivable  of  the  corporation 
at  the  time  of  the  sale,  as  bearing  on  the  value  of  the  stock. 

FBAUD:  Principal  and  Agent — ^IndiTldnal  Promise  by  Agent — ^Ex- 
4  istlng  Facts.  A  principal  cannot  be  held  liable,  in  an  action  for 
false  representations,  for  the  statements  of  his  agent  in  the 
nature  of  promises  as  to  what  he,  the  agent,  and  others  would 
individually  do.  This  drops  far  short  of  the  rule  requiring  an 
assertion  of  an  existing  fact. 

PBINCIPLE  APPLIED:  It  was  claimed  that  an  agent,  by 
false  representations,  sold  certain  corporate  stock  for  and  on 
behalf  of  the  principal.  The  representations  alleged  were  that 
the  principal  would,  if  the  sale  was  effected,  retire  a  certain 
amount  of  his  stock,  and  also  that  a  certain  amount  of  stock  held 
personally  by  the  agent  and  by  another  person  would  be  retired. 
Held,  the  latter  statements  as  to  what  the  agent  and  the  other 
person  would  do  in  the  way  of  retiring  stock  furnished  no  basis 
for  holding  the  principal. 

Appeal  from  Scott  District  Court. — Hon.  Wm.  Theophilus, 

Judge. 
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Monday,  June  21,  1915. 

The  case  here  presented  is  upon  a  counterclaim  by  the 
defendant  against  the  plaintiff  for  damages  for  alleged  false 
representations  for  the  sale  of  corporate  stock.  There  was  a 
verdict  for  the  defendant  for  the  amount  claimed  in  his 
counterclaim  and  the  plaintiff  appeals. — Reversed, 

Sharon  &  Higgins,  for  appellant 

T,  A.  Murphy,  A.  O.  Sampson,  and  Cook  &  BaUuff,  for 
appellees,  Iowa  Steam  Laundry  and  Wm.  Pohlman,  Jr. 

Evans,  J. — The  only  issue  tried  in  this  case  was  upon 
the  counterclaim  of  defendant  Wm.  Pohlman.  The  other 
defendants  whose  names  appear  in  the  title  of  the  case  may 
be  wholly  disregarded.  By  his  counterclaim,  the  defendant 
Pohlman  averred  that  in  August,  1908,  he  purchased  of  the 
plaintiff  certain  corporate  stock  in  the  Iowa  Steam  Laundry 
Company  and  that  he  was  induced  to  make  such  purchase  by 
certain  false  representations  made  to  him  by  another  stock- 
holder, Charles  A.  Eeeler.  He  averred  that  such  representa- 
tions were  made  by  Eeeler  as  agent  for  the  plaintiff.  The 
defense  was  a  general  denial  and  a  special  denial  of  Eeeler 's 
agency  and  an  averment  that  the  plaintiff  held  the  stock  in 
question  only  as  security  for  certain  liabilities  of  Eeeler  to 
the  plaintiff  and  that  Eeeler  was  the  real  or  equitable  owner 
of  the  stock.  The  alleged  false  representations  are  set  forth 
in  the  counterclaim  as  follows: 

'*2.  That  said  James  F.  Halligan,  by  and  through  his 
said  agent,  Charles  A.  Eeeler,  represented  to  this  defendant 
that  there  were  no  debts  of  said  Iowa  Steam  Laundry  Com- 
pany except  certain  notes  at  the  Iowa  National  Bank  and  a 
few  small  unpaid  installments  on  a  certain  mangle  in  said 
laundry  and  a  few  small  unpaid  installments  on  a  cash  regis- 
ter in  said  laundry,  none  of  which  said  installments  were 
due.    That  said  James  F.  Halligan  was  secretary  and  treas- 


June  1915]  Halligan  v.  Laundbt  Co.  585 

nrer  of  the  Iowa  Steam  Laundry  Company  and,  as  such 
ofiScer,  charged  with  the  duly  of  keeping  the  books  and 
accounts  of  said  company.  That  said  James  F.  Halligan, 
through  his  said  agent,  Charles  A.  Keeler,  exhibited  the 
books  which  purported  to  be  and  contain  the  complete  ac- 
counts of  said  Iowa  Steam  Laundry  Company,  showing  the 
earnings  of  said  company,  its  indebtedness  and  its  accounts 
receivable,  together  with  all  other  financial  data  affecting 
the  condition  of  said  Iowa  Steam  Laundry  Company.  That 
this  defendant  was,  and  is,  a  competent  accountant  and  exam- 
ined the  books,  so  exhibited  to  him,  carefully,  and  that  said 
books  did  not  show  any  indebtedness  of  said  Iowa  Steam 
Laundry  Company.  The  said  James  F.  Halligan  further 
stated  and  represented  to  defendant  that  the  total  outstand- 
ing capital  stock  of  said  company  amounted  to  fifty-four 
shares  held  by  said  Halligan,  seventy-eight  shares  held  by 
Charles  A.  Keeler  and  ten  shares  held  by  Hugo  Moeller,  and 
that  if  defendant  would  purchase  fifty  (50)  shares  of  the 
stock  of  the  said  Halligan,  at  par,  the  said  Halligan,  Keeler, 
and  Moeller,  who  held  and  owned  all  of  said  stock  of  said 
Iowa  Steam  Laundry  Company,  would  cancel  four  (4)  shares 
of  stock  belonging  to  James  F.  Halligan,  twenty-eight  (28) 
shares  of  stock  belonging  to  Charles  A.  Keeler,  and  ten  (10) 
shares  belonging  to  Hugo  Moeller,  so  that  this  defendant  would 
be  the  owner  of  fifty  (50)  shares  of  stock  in  said  company, 
Charles  A.  Eeeler  would  own  fifty  (50)  shares,  and  said  one 
hundred  (100)  shares  would  represent  the  total  outstanding 
stock  of  said  Iowa  Steam  Laundry  Company." 

The  breach  charged  was  that  there  was  additional  in- 
debtedness against  the  corporation  other  than  that  repre- 
sented, to  the  amount  of  about  $900,  and  that  the  plaintiff 
failed  to  retire  the  ten  shares  of  stock  of  Moeller,  which  were 
of  the  value  of  $1,000.  The  laundry  company  in  question 
was  actually  operated  by  Eeeler  in  the  city  of  Davenport. 
Halligan  was  a  resident  of  the  same  city,  but  was  engaged 
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in  other  business.  Prior  to  March,  1907,  the  stock  issue  con- 
sisted of  84  shares,  at  a  par  value  of  $100  each,  and  these 
were  owned  in  equal  parts  by  Keeler  and  one  Lucas.  The 
testimony   on   behalf  of  plaintiff  disclosed  that  in  March, 

1907,  he  purchased  the  shares  of  Lucas  at  the  request  of 
Keeler  and  that  he  advanced  certain  moneys  for  the  use  of 
the  corporation,  for  all  of  which  Keeler  agreed  to  indemnify 
him.  The  42  shares  of  Lucas  were  reissued  to  the  plaintiff 
Halligan,  and  the  42  shares  of  Keeler  were  indorsed  to  him 
by  Keeler ;  so  that  he  held  the  entire  issue  of  stock  as  security. 
The  preliminary  negotiations  for  the  purchase  of  shares  of 
stock  by  Pohlman  were  had  between  him  and  Keeler  alone. 
These  began  in  February,  1908.  They  resulted  in  more  or 
less  of  an  examination  of  the  affairs  of  the  company  by  Pohl- 
man. It  is  not  claimed  that  any  false  representation  was 
ever  made  by  Halligan  personally,  nor  is  there  any  evidence 
of  any  knowledge  on  his  part  that  false  representations  had 
been  made  by  Keeler.  At  the  time  of  these  preliminary  nego- 
tiations, the  issue  of  stock  had  been  increased  to  meet  the 
amount  of  additional  investments  made,  the  total  number  of 
shares  at  this  time  being  142.  Of  these  shares,  54  were  issued 
in  the  name  of  Halligan  and  78  in  the  name  of  Keeler.  The 
Keeler  shares,  however,  were  held  in  whole  or  in  part  by  Hal- 
ligan as  alleged  security  under  his  contract  with  Keeler.  The 
understanding  between  Keeler  and  Pohlman,  according  to 
Pohlman 's  testimony,  was  that  Pohlman  should  buy  the  "50 
shares  of  Halligan''  at  par,  and  that  the  other  4  shares  of 
Halligan  and  the  10  shares  of  Moeller  and  28  of  the  shares  of 
Keeler  should  all  be  retired  and  that  the  stock  issue  should 
thereby  be  reduced  to  100  shares.  There  is  no  claim  that 
Halligan  personally  had  anything  to  do  with  this  arrange- 
ment or  had  any  personal  knowledge  of  it.     On  July  27, 

1908,  Pohlman,  either  alone  or  with  Keeler,  went  to  see  Hal- 
ligan and  advised  him  of  the  price  agreed  on  between  Keeler 
and  Pohlman ;  $50  was  paid  on  that  day  to  Halligan.  Later, 
on  August  4th,  $2,450  was  paid  to  Halligan,  and  Pohlman 
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executed  his  note  to  him  for  the  remaining  $2,500.  Halligan 
thereupon  surrendered  all  the  stock  under  his  control.  Ac- 
cording to  testimony  in  his  behalf,  the  amount  due  him, 
under  his  arrangement  with  Keeler  for  money  actually  ad- 
vanced, was  about  $5,700.  He  was  under  liability  to  pay 
upwards  of  $2,000  more,  which  he  later  paid.  He  put  the 
$5,000  received  to  the  credit  of  Keeler  and  looked  to  him 
personally  for  the  balance.  The  question  of  balance  due  him 
from  Keeler  was  later  litigated  between  him  and  Keeler  and 
the  finding  was  in  his  favor.  As  to  the  first  interview  with 
Halligan,  Pohlman  testified  as  follows: 

'*When  I  went  to  see  Mr.  Halligan,  well  naturally,  when 
I  came  there, — I  don't  remember  just  exactly,  but  I  know  that 
he  told  me  that  probably  it  was  a  bad  proposition  in  a  way, 
but  he  thought  it  would  be  a  good  thing  for  some  young  Ger- 
man to  come  in  there  and  try  to  boost  the  business  up  iQ  a 
way,  I  told  him  I  had  spoken  with  Mr.  Keeler  and  that 
Keeler  told  me  to  come  up  there  and  make  a  payment  on  this 
for  to  bind  the  deal.  He  gave  me  a  receipt  for  it.  He  said 
they  had  a  chance — ^that  Crook  Brothers  were  figuring  on 
buying  them  out  because  they  were  not  doing  the  way  they 
might  do,  or  ought  to  do,  and  if  I  got  in  there — and  he  said 
that  I  was  up  against  a  kind  of  a  tough  proposition,  because 
they  were  pretty  hard  competitors,  but  he  hoped  I  would 
come  out  all  right.  I  discussed  the  details  at  that  time  with 
him.  As  near  as  I  can  remember  that  discussion  was,  after 
we  got  ready  when  the  deal  was  closed,  I  was  to  pay  the 
$2,450  and  give  him  a  note  for  $2,500.  I  don't  remember 
what  we  spoke  about,  maybe  different  little  things,  I  don't 
remember  anything  in  particular.  I  don't  remember  of  ever 
having  had  a  talk  with  Mr.  Halligan  about  the  terms  of  this 
sale,  etc.,  before  this  time.  Before  the  time  I  went  to  see  Mr. 
Halligan  at  the  time  I  paid  him  his  $50,  I  had  reached  an 
agreement  with  Keeler  as  to  the  amount  I  should  pay  for 
Halligan 's  stock  and  the  terms  upon  which  I  was  to  pay  for 
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it.  When  I  went  to  see  Mr.  Halligan  at  that  time,  I  told 
him  I  had  reached  such  an  agreement.  He  said  it  was  satis- 
factory to  him." 

I.  One  of  the  important  questions  in  the  case  was  as  to 
whether  Keeler  could  be  deemed  the  agent  of  Halligan  in 
the  making  of  the  alleged  representations  complained  of. 
1    pbincipal  '^^^  *^^^  court  instructed  the  jury  that  the 

"ratifleation  burden  was  upon  Pohlman  to  prove  that 
5en?flte^V  non-  Keeler  was  the  authorized  agent  of  the  plain- 
oPprfnc/pie':  tiff  in  making  such  representations,  or  else 
bolder  :'bar.  that  Halligan  had  afterwards  ratified  the  as- 
^  sumed  agency  of  Keeler.    As  already  indi- 

cated, there  was  no  evidence  that  Keeler  was  in  fact  the 
authorized  agent  of  Halligan ;  nor  was  there  any  evidence  of 
ratification  except  the  ratification  that  might  be  implied  by 
the  fact  that  Halligan  actually  received  the  purchase  money 
of  $5,000,  under  the  rule  of  Eadie  v,  Eshbaugh,  44  Iowa  519, 
and  like  cases.  This  rule  was  laid  down  by  the  trial  court  in 
instruction  10,  as  follows: 

''10.  Ratification  is  shown  when  one,  after  learning  all 
the  material  facts,  accepts  the  unauthorized  acts  of  another 
in  his  behalf,  or  it  may  be  shown  when  one  receives,  accepts 
and  keeps  the  benefits  or  proceeds  derived  or  resulting  from 
the  unauthorized  acts  of  another  in  his  behalf.  When  he 
receives,  accepts  and  keeps  such  benefits  or  proceeds,  he  there- 
by ratifies  and  adopts  as  his  own  the  acts  of  that  other  in 
regard  to  the  matter  in  hand  the  same  as  if  done  by  himself." 

Instruction  11  also  contains  the  following: 

''It  appears  without  dispute  that  Halligan  has  received 
and  accepted  and  kept  the  $5,000.00  proceeds  derived  and 
resulting  from  the  sale  to  Pohlman.  *' 

As  bearing  upon  the  question  of  whether  Halligan  held 
the  stock  as  collateral  security  only,  instruction  7  was  as 
follows : 
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''7.  There  are  two  preliminary  propositions  to  be  de- 
cided before  proceeding  farther :  First.  Did  the  50  shares  of 
stock  sold  to  Pohlman  belong  to  Halligan,  or  did  Halligan 
hold  same  as  collateral  onlyt  And  if  found  that  same  was 
only  held  as  collateral  security,  then  did  Pohlman  have  any 
knowledge  or  notice  thereof  before  he  paid  the  $50.00  on 
the  dealY  These  questions  are  for  you  to  answer  from  all 
the  evidence  in  the  case. 

''If  found  that  the  stock  sold  to  Pohlman  belonged  to 
Halligan,  or  if  found  that  he  held  it  only  as  collateral  secur- 
ity, but  that  Pohlman  had  no  knowledge  nor  any  notice  there- 
of before  he  paid  the  $50.00  on  the  deal,  then  you  may  proceed 
to  consider  the  second  preliminary  issue  or  proposition, 
namely:  Was  Keeler  the  agent  of  Halligan  in  the  sale  of 
the  stock  to  Pohlman  t 

''But  should  you  find,  however,  that  Halligan  held  the 
stock  as  collateral  security  only,  and  that  Pohlman  had  knowl- 
edge or  any  notice  thereof  before  he  paid  the  $50.00  ofti  the 
deal,  you  need  consider  the  case  no  farther ;  and  in  that  event 
you  should  return  a  verdict  for  the  plaintiff. 

"  (c)  If  you  believe  from  the  evidence  that  Halligan  was 
not  the  owner  of  the  stock  sold  to  Pohlman,  but  only  held  it 
as  collateral  security,  and  you  further  find  that  Pohlman 
had  knowledge  or  notice  thereof  before  the  $50.00  was  paid 
on  the  deal,  then  your  verdict  must  be  for  the  plaintiff." 

It  will  be  noted  from  the  foregoing  that  the  court  laid 
upon  Halligan  the  burden  of  showing  not  only  that  he  was 
not  the  real  owner  of  the  stock  and  was  not  the  real  benefi- 
ciary of  the  contract,  but  of  showing  also  that  Pohlman  had 
notice  of  that  fact.  The  rule  of  ratification  announced  in  the 
Eadie  case  is  one  of  legal  implication.  It  is  implied  on  the 
theory  that,  when  the  alleged  principal  is  the  real  beneficiary 
of  the  contract,  he  shall  not  enforce  the  contract  in  his  own 
behalf  while  repudiating  its  considerations.  He  must,  there- 
fore, either  reject  the  benefits  or  be  deemed  to  ratify  the 
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agency.  Manifestly,  the  rule  would  not  be  applicable  if 
Keeler  was  himself  the  principal  and  the  beneficiary  of  his 
own  bargaining.  The  benefits  to  Halligan  would  be  indirect 
and  consequential  only.  The  proceeds  received  by  him  were 
necessarily  applied  upon  the  obligation  of  Keeler.  This  was 
.done  in  ignorance  on  his  part  of  any  false  representations  by 
Keeler.  This  distinction  was  recognized  in  the  instructions, 
with  the  qualification  that  notice  to  Pohlman  must  be  proved. 
The  trouble  is  with  this  qualification.  The  burden  was  upon 
Pohlman  to  prove  the  authorized  agency,  either  by  previous 
arrangement  and  intent  of  the  parties  or  by  subsequent  rati- 
fication. The  only  form  of  ratification  contended  for  was  that 
the  contract  was  made  for  his  benefit  and  that  he  received 
the  benefit.  This  was  a  question  of  fact.  Halligan,  by  his 
testimony,  denied  it  in  the  manner  indicated.  The  burden 
of  proof  of  the  ratification  was  upon  Pohlman.  Successful 
denial  of  .the  fact  relied  on  was  sufficient  to  defeat  claim  of 
ratification.  It  was  the  fact  itself  which  was  material  here, 
and  not  Pohlman 's  knowledge  or  want  of  knowledge  of  it. 
If,  therefore,  Halligan  successfully  refuted  the  claim  that  he 
was  the  real  beneficiary  of  the  contract,  it  was  error  to  lay 
upon  him  the  additional  burden  of  proving  that  Pohlman 
knew  that  he  was  not  such  beneficiary. 

II.  The  plaintiff  offered  to  show  that  the 
Of  property :       value  of  the  stock  of  the  laundry  company 

damages :  re- 
liance on  rep-    was  greater  than  the  amount  paid  for  it  by 

resentations :  «-  ^ 

jvirtence  to         Pohlman.     Evidence  along  this  line  was  re- 
jected and  error  is  assigned  thereon.     We 
think  the  evidence  was  admissible  for  two  reasons : 

(1)  Because  the  counterclaim  pleaded  the  measure  of 
damages  as  follows : 

**The  capital  stock  which  defendant  purchased  from  said 
James  F.  Halligan  would  have  been  worth  the  sum  of  five 
thousand  dollars  ($5,000),  which  this  defendant  paid  there- 
for. That  under  the  facts  hereinbefore  stated  and  under  the 
actual  facts  existing,  said  shares  of  stock  of  the  said  James 
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P.  Halligan  were  not  worth  the  sum  of  five  thousand  dollars 
($5,000),  but  the  value  of  said  shares  was  reduced  by  one- 
half  of  the  indebtedness  of  said  company,  amounting  to  four 
hundred  and  fifty-four  and  thirty-two  one-hundredths  dol- 
lars ($454.32) ,  and  by  one-half  of  the  amount  paid  to  Hugo 
Moeller  for  his  stock,  amounting  to  five  hundred  dollars 
($500).  Said  capital  stock  being  worth  nine  hundred  and 
fifty-four  and  thirty-two  one-hundredths  dollars  ($954.32) 
less  than  it  would  have  been  worth  had  the  representations  of 
the  said  James  F.  Halligan,  made  through  his  said  agent,  Chas. 
A.  Eeeler,  been  true.'* 

(2)  Because  the  evidence  was  admissible  as  bearing  upon 
the  question  both  of  fraud  in  the  representations  and  in  the 
reliance  of  Pohlman  thereon.  The  question  is  analogous  to 
that  involved  in  Likes  v.  Baer,  10  Iowa  89 ;  High  v.  Kistner, 
44  Iowa  79;  Vaupel  v.  Mulhall,  141  Iowa  365. 

The  plaintiff  attempted  to  show  the  bills  receivable  held 
by  the  company  at  the  time  of  the  transfer,  and  this  line  of 
evidence  was  rejected.    When  it  is  remembered  that  the  nego- 
3.  pbacd:  cor-       tiations  between  Keeler  and  Pohlman  began 
▼aluel  buu  "      ^^  February  and  were  not  consummated  until 
receivable.  August  and  that  the  company  was  a  going 

concern,  it  goes  without  saying  that  the  identity  of  its  bills 
receivable  and  its  liabilities  would  change  more  or  leas  in 
the  meantime.  We  think  the  ruling  of  the  trial  court  was 
too  close  at  this  point  and  that  the  parties  should  not  have 
been  confined  to  a  consideration  of  the  mere  items  of  corpo- 
rate liability  as  specified  in  the  claim. 

III.  It  will  be  noted  that  one  of  the  alleged  false  repre- 
sentations was  that  Halligan,  Eeeler  and  Moeller  would  retire 
certain  ^shares  of  stock  held  by  each  one  and  that  this  repre- 


p 
-!SIt?*?°i«^i        retire  his  10  shares.    We  find  no  evidence  that 


..    !!»».„...  ^.i«  sentation  failed  by  the  failure  of  Moeller  to 

4 .  Fraud  :  prin-  •' 
cipal  ana 
agent :  indl- 

5"*  wntT"*  would  justify  the  charging  of  this  representa- 

exiatfiig  facto,  ^j^^^  against  Halligan  by  Keeler  as  an  alleged 

agent.    A  part  of  this  representation  as  pleaded  in  the  coon- 
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terclaim  was  that  Eeeler  would  retire  28  shares  of  his  stock 
and  that  HaUigan  would  retire  4  shares  of  his  stock.  Halligan 
did  retire  or  surrender  all  the  stock  which  he,  in  any  manner, 
controlled.  Surely,  it  could  not  be  claimed  that  Halligan  was 
responsible  as  principal  if  Eeeler  had  failed  to  retire  his  own 
28  shares  of  stock.  There  is  no  ground  for  saying  that  Eeeler 
was  doing  other  than  speaking  for  himself  as  to  such  28  shares 
of  stock.  Nor  can  we  see  any  ground  for  saying  that  he  was 
speaking  for  anyone  but  himself  and  Moeller  if  he  assumed 
to  promise  that  Moeller  would  retire  his  10  shares  of  stock. 
It  does  not  appear  that  Halligan  had  any  interest  in  such  10 
shares,  or  any  control  of  any  kind  over  them,  nor  did  he  know 
of  the  representation  made,  if  representation  there  was.  In- 
deed, it  is  quite  as  clear  that  it  was  not  a  representation  at 
all  of  an  existing  fact  It  appears  to  have  been  a  part  of 
the  plans  discussed  between  Eeeler  and  Pohlman  as  to  their 
future  operation  of  the  company.  There  was  no  representa- 
tion of  any  existing  fact,  nor  is  it  claimed  that  there  was  any 
fraud  even  on  the  part  of  Eeeler  other  than  failure  to  per- 
form his  agreement,  if  any.  The  lack  of  substance  in  this 
part  of  the  claim  is  further  indicated  by  the  fact  that  imme- 
diately after  the  acquisition  of  Halligan 's  stock,  Eeeler  and 
Pohlman  acquired  the  Moeller  stock  and  issued  the  note  of 
the  company  therefor  without  making  any  request  upon  Hal- 
ligan and  without  notifying  him  at  any  time  until  the  filing 
of  this  counterclaim  of  any  alleged  default  in  relation  thereto. 
Moreover,  Pohlman  appears  to  have  paid  later  his  $2,500 
note,  without  claiming  any  defense  thereto.  We  think,  there- 
fore, that  the  evidence  in  this  record  did  not  justify  a  sub- 
mission to  the  jury  of  this  item  upon  a  claim  of  false  repre- 
sentations made  by  Eeeler  as  agent  for  Halligan.  In  other 
respects,  we  have  treated  the  allegations  of  the  counterclaim 
as  su£Scient  to  present  a  case  of  false  and  fraudulent  repre- 
sentations because  they  have  been  so  treated  in  the  discussion 
here.    In  view  of  a  new  trial,  it  may  avoid  future  trouble  to 
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note  that  the  counterclaim  contains  no  allegation  of  scienter 
or  of  actual  fraudulent  intent. 

For  the  reasons  indicated,  a  new  trial  must  be  awarded 
and  it  is  so  ordered.  The  judgment  below  is  therefore — 
Reversed. 

Deemer,  C.  J.,  Weaver  and  Preston,  J  J.,  concur. 


Hyde  Park  Investment  Company,  Appellant,  v.  Glenwood 

Coal  Company  et  al.,  Appellees. 

DEED8:  Deed  Without  Besenration  FoUowlng  Town  Plat  Dedica- 
1  tion  with  Seservation — Ck>ii8tmction.  The  dedication  of  a  eity 
plat  (Sec.  014  ei  seq,,  Code  1807),  containing  an  express  reser- 
vation of  aU  minerals  underlying  the  tract,  does  not,  ipso  facto 
and  ae  a  matter  of  law,  work  an  entire  separation  of  the  original 
fee  into  two  new  and  distinct  fees,  to  wit,  (1)  a  fee  to  the 
surface  and  (2)  a  fee  to  the  minerals,  in  the  sense  that  a 
coneltuive  presumption  arises  that  an  interest  in  the  surface 
only  is  conveyed  by  subsequent  conveyances  of  the  lots  by  or- 
dinary deeds  without  reservation  of  minerals.  No  such  presump- 
tion will  be  indulged.  "Intention"  remains  the  all  important 
inquiry,  and  such  intention  will  be  sought  out  from  all  the  facts 
and  attendant  circumstances,  and  enforced  either  (a)  from  the 
language  of  the  deed  itself,  if  possible,  or  (b)  by  reformation 
where  the  parties  have  been  mistaken  ae  to  the  legal  effect  of 
the  language  used.  In  instant  case,  held  that  a  deed  in  the 
ordinary  general  form,  and  without  any  reservation  of  minerals, 
to  the  lots  of  an  addition  dedicated  with  express  reservation  of 
aU  minerals,  was  intended  to  carry  the  entire  interest  in  the 
lots  and  would  be  enforced  accordingly. 

Appeal  from  Polk  District  Court. — Hon.  Hugh  Bbennan, 

Judge. 

■ 

Monday,  June  21,  1915. 

Action  to  recover  damages  on  account  of  alleged  trespass 
upon  lands  of  the  plaintiff  and  for  injunctive  relief.    The 

Vol.  170  Ia.— 38 
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trial  court  found  for  the  defendants  and  dismissed  the  bill 
and  plaintiflf  appeals. — Affirmed. 

Cobb,  Wheelwright  &  DUle,  and  N,  E.  Coffin,  for  ap- 
pellant. 

Clark  &  Hutchinson,  for  appellees. 

Weaver,  J. — On  September  22,  1888,  John  Lyon  and 

Ella  M.  Lyon,  his  wife,  then  being  the  owners  of  a  tract  of 

100  acres  of  land  in  Polk  county,  conveyed  it  to  the  Hyde 

1    Daios  •  deed       ^^^^  Investment  Company,  plaintiflf  herein, 

^ffon^^oikTwr"    at  the  agreed  price  of  $35,000.  Of  this  price, 

dedicatiSi  ^'**    $5,000  was  paid  in  cash,  the  payment  of  the 

Son :  "SlSr*"      remaining  $30,000  being  secured  by  mortgage 

on  the  land.  On  December  21, 1888,  the  deed 
and  mortgage  were  recorded,  and  on  the  same  day,  the  invest- 
ment company  filed  a  map  or  plat  of  the  land  divided  into 
1,000  town  lots.  In  the  dedicatory  statement  accompanying 
the  plat  is  the  following  expression  of  reservation:  '*The  coal 
and  mineral  of  all  kinds  underlying  the  entire  tract  embraced 
by  this  plat  with  the  right  to  mine  and  remove  the  same  is 
expressly  reserved.'*  We  draw  the  inference  from  the  record 
that  the  investment  company  was  organized  and  incorporated 
for  the  purpose  of  handling  this  particular  enterprise.  The 
time  did  not  prove  ripe  for  the  quick  or  easy  disposal  of  the 
lots  at  a  satisfactory  profit.  Some  of  the  lots  were  sold  and 
conveyed  from  time  to  time;  but  the  title  to  a  large  portion 
of  them  remained  in  the  plaintiflf  until  lost  by  tax  sale,  or 
until  the  conveyance  thereof  to  Mrs.  Lyon  by  quitclaim,  as 
hereinafter  shown.  Soon  after  the  acquirement  of  the  prop- 
erty, plaintiflf  made  lease  of  the  mining  rights  in  the  land, 
describing  it  as  a  part  of  the  government  survey  without  men- 
tion of  the  town  plat,  but  no  work  was  done  under  the  lease 
and  it  was  abandoned  or  canceled.  The  city  of  Des  Moines 
seems  to  have  raised  some  question  about  accepting  or  recog- 
nizing streets  under  which  there  was  a  reservation  of  mining 
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rights,  and  the  company  thereupon,  in  1892,  executed  and 
filed  with  the  county  recorder  a  waiver  or  relinquishment  to 
the  public  of  all  mining  rights  under  the  streets  of  Hyde 
Park.  Little  thereafter  appears  to  have  been  done  or  accom- 
plished by  the  company  with  reference  to  the  property.  John 
Lyon  died,  after  reacquiring  title  to  some  of  the  lots  from  or 
through  the  grantees  of  the  investment  company  and  by  tax 
deeds  and  sheriff's  sales;  and  ultimately  his  widow,  Ella  M. 
Lyon  (now  Runkle),  became  vested  in  her  own  right  and  as 
guardian  with  all  the  rights  Qr  interests  of  which  her 
husband  died  seized  or  possessed  in  the  property  which  they 
had  together  formerly  conveyed  to  the  investment  company. 
She  also  acquired  a  tax  title  to  a  large  pert  of  the  lots.  As 
owner,  she  applied  to  the  court  and  obtained  an  order 
or  decree  vacating  about  one-half  of  the  plat,  and  through 
tax  deeds  and  otherwise,  she  acquired  the  ownership  of  all 
the  property  in  controversy,  unless  we  are  to  hold  that  all 
these  conveyances  vested  her  with  title  to  the  surface  only, 
and  that  title  to  the  coal  under  the  surface  remained  in  the 
investment  company.  It  should  also  be  said  that  the  mortgage 
indebtedness  had  not  been  paid  off  or  its  lien  discharged  until 
the  transaction  of  which  we  are  about  to  speak. 

"With  the  title  in  the  condition  stated,  Mrs.  Lyon,  for 
herself  and  as  guardian,  undertook,  in  the  year  1902,  tb 
convey  all  the  property  which  had  been  acquired  by  herself 
and  John  Lyon  in  the  Hyde  Park  property  to  A.  J.  Gray. 
Gray  also  acquired  title  to  other  parts  of  the  property,  and 
later  conveyed  all  his  interests  therein  to  Henry  Gray,  who 
is  a  defendant  herein.  The  conveyance  describes  the  property 
in  part  by  reference  to  the  government  survey,  in  part  by 
metes  and  bounds  and  in  other  part,  by  reference  to  the  lots 
and  blocks  of  the  Hyde  Park  plat.  In  making  the  deal  with 
A.  J.  Gray,  objection  was  raised  by  him  to  Mrs.  Lyon's  title, 
and  especially  that  it  rested  to  a  very  considerable  extent  on 
tax  deeds,  it  being  feared  that,  as  she  held  a  mortgage  lien 
on  the  property,  her  tax  purchase  and*  deed  might  be  held 
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not  sufficient  to  bar  the  right  of  the  investment  company  to 
redeem  therefrom.  Negotiations  were  thereupon  opened  be- 
tween Mrs.  Lyon  and  the  investment  company  to  secure  an 
adjustment  which  would  remove  this  objection  and  thereby 
perfect  or  protect  the  title  made  to  Gray.  It  was  proposed, 
on  behalf  of  Mrs.  Lyon,  to  effect  that  purpose  by  foreclosure 
of  her  mortgage  lien  and  sale  of  the  property,  and  such  pro- 
ceedings having  been  begun,  the  investment  company,  desir- 
ing to  avoid  the  possibility  of  a  deficiency  judgment  upon 
which  the  holders  of  shares  of  unpaid  stock  might  be  held 
to  individual  liability,  as  well  as  to  avoid  liability  for  taxes 
which  it  had  left  unpaid,  proposed  or  consented  to  quitclaim 
to  Mrs.  Lyon,  and  this  arrangement  was  agreed  upon.  Pur- 
suant thereto,  the  investment  company  made  and  delivered  to 
Mrs.  Lyon  a  deed,  the  body  of  which  is  in  words  as  foUows: 

''KNOW  ALL  MEN  BY  THESE  PRESENTS:  That 
the  Hyde  Park  Investment  Company  in  consideration  of  the 
release  of  all  personal  obligations  upon  the  notes  or  mort- 
gages heretofore  executed  by  said  corporation  to  John  Lyon 
upon  property  in  Hyde  Park,  an  Addition  to  the  City  of 
Des  Moines,  Iowa,  do  hereby  quit-claim  unto  EUa  Lyon 
Runkle,  formerly  Ella  Lyon,  widow  and  sole  heir  of  said  John 
Lyon,  deceased,  all  interest  of  every  kind  and  nature  %n  said 
Hyde  Park;  it  being  understood  however  that  as  to  any  pur- 
chasers of  lots  in  said  Addition  who  have  assumed  payment 
of  any  portions  of  any  such  mortgage  or  have  bought  subject 
to  the  same,  that  the  said  mortgage  or  mortgages  shall  remain 
a  lien  as  against  said  purchasers  upon  their  covenant  or 
undertaking  to  pay  same,  or  as  a  lien  against  the  land  pur- 
chased by  them  until  so  paid  and  may  remain  in  full  force 
and  effect,  as  a  lien  or  demand  against  any  part  of  the  said 
addition  prior  to  any  claim  or  demand  of  any  lien  holder 
against  the  said  Hyde  Park  Investment  Company,  but  no 
personal  judgment  shall  be  taken  nor  personal  decree  had 
in  any  event  against  the  said  Hyde  Park  Investment  Com- 
pany upon  any  such  note  or  mortgage  or  any  part  thereol 
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**Thifi  quit-claim  being  duly  made  in  pursuance  of  the 
resolution  of  the  Board  of  Directors  of  said  Hyde  Park  In- 
vestment Company  by  its  President  and  Secretary  duly  there- 
unto authorized.'' 

About  this  time,  A.  J.  Gray,  the  purchaser  from  Mrs. 
Lyon,  entered  into  a  written  agreement  with  the  Glenwood 
Coal  Company,  defendant  herein,  giving  that  company  the 
exclusive  right  to  mine  coal  under  the  land  *  'previously  known 
as  the  John  Lyon  farm  or  Hyde  Park  Addition,"  the  consid- 
eration therefor  to  be  paid  in  the  form  of  royalty  upon  the 
product  of  such  mine.  Under  this  lease  or  agreement  the 
coal  company  began  at  once  to  drill  and  prospect  for  coal, 
and  in  July  or  August,  1903,  began  to  sink  a  shaft  for  the 
opening  of  a  mine.  In  about  three  months^  the  shaft  was 
completed,  at  which  time  the  mine  was  equipped  with  engine, 
fan  and  other  things  necessary  to  be  used  in  removing  the 
coal.  This  preliminary  work  was  done  at  an  expense  of 
nearly  $20,000.  The  mine  continued  to  be  operated  by  the 
coal  company  from  its  opening  in  1903  until  this  action  was 
begun  November  18,  1909,  such  operation  being  also  con- 
tinued pending  this  litigation.  Neither  Mrs.  Lyon  nor  the 
Grays  nor  the  coal  company  had  any  knowledge  that  the  in- 
vestment company  had  or  claimed  to  have  any  rights  in  the 
property  or  in  the  coal  under  the  surface  after  the  making 
of  the  quit-claim  deed  until  several  years  after  the  lease  of 
the  mining  rights  to  the  coal  company  in  1903,  and  after  a 
very  large  amount  of  money  had  been  expended  in  developing 
and  operating  the  mine.  The  work  was  done  openly;  the 
officers  of  the  investment  company  were  residents  of  the  city ; 
and  the  testimony  fairly  tends  to  show  that  they  knew  the 
Glenwood  Company  was  in  possession  and  doing  this  work 
under  the  lease  from  Gray;  and  they  neither  objected  thereto 
nor  notified  the  company  or  Gray  that  they  claimed  any 
adverse  interest  in  the  premises  for  a  period  of  several  years 
and  until  shortly  before  bringing  the  action.    In  none  of  the 
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conveyances  made  by  the  investment  company  of  lots  in  Hyde 
Park  has  there  been  any  reservation  of  coal  rights,  unless 
such  a  reservation  is  to  be  implied  from  the  language  of  the 
declaration  upon  the  original  plat. 

The  petition  sets  up  the  original  purchase  by  which  plain- 
tiff obtained  title  to  all  the  coal  lying  in  place  under  its  sur- 
face, and  alleges  that  it  has  ever  since  been  and  still  remains 
the  absolute  owner  thereof.  It  alleges  that  the  defendants 
have  wrongfully  and  by  force  entered  upon  said  property  and 
mined  and  removed  coal  therefrom  and  have  in  fact  severed, 
taken  away  and  converted  coal  belonging  to  plaintiff  to  the 
value  of  $800,000,  for  which  it  demands  a  recovery. 

The  defendants  answer  severally,  denying  the  allegations 
of  the  petition.  They  also  allege  a  state  of  facts  substantially 
as  above  stated  and  say  plaintiff's  alleged  right  of  action  is 
barred  by  the  statute  of  limitations,  and  set  up  the  convey- 
ance to  Mrs.  Lyon  and  to  Gray  as  having  effectually  vested 
the  title  to  the  lands,  including  the  coal  thereunder,  in  the 
defendant  Gray,  whose  lease  is  the  coal  company's  sufficient 
authority  for  opening  and  operating  the  mine.  They  also 
allege  that  the  quit-claim  deed  made  by  the  plaintiff  to  Mrs. 
Lyon  in  1903  was  intended  and  understood  by  the  parties  as 
effecting  a  re-conveyance  to  the  grantee  of  the  right  and  title 
and  interest  in  the  land  which  the  investment  company  had 
formerly  acquired  from  Mrs.  Lyon  and  her  husband;  and  if 
the  court  finds  that  the  said  deed  is  not  sufficient  in  form  to 
operate  as  such  a  conveyance,  the  defendants  ask  for  a  refor- 
mation of  the  instrument  to  make  it  express  the  true  intent 
of  the  parties.  They  also  plead  the  conduct  of  the  investment 
company  in  standing  by  and  seeing  defendants  expend  a  large 
amount  of  time,  labor  and  money  in  operating  the  mine, 
believing  themselves  to  be  entitled  so  to  do,  without  any  objec- 
tion on  plaintiff's  part  and  without  notice  of  any  adverse 
rights,  as  grounds  upon  which  it  ought  to  be  estopped  to 
assert  any  right  hostile  to  those  of  the  defendants. 

After  hearing  the  testimony,  the  trial  court  found  that 
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the  evidence  was  insufficient  to  sustain  the  claim  sued  upon 
and  that  the  equities  were  with  the  defendants.  It  also  found 
specially  that  the  deed  of  1903  by  the  investment  company 
to  Mrs.  Lyon  was  intended  to  convey  all  the  grantor's  estate 
in  the  land,  both  in  the  surface  thereof  and  in  the  coal  under- 
lying it. 

If  we  were  to  take  the  record  literally  as  printed  and 
laid  before  us,  we  should  have  to  hold  that  no  appeal  had 
been  taken,  for  it  is  there  said  the  notice  was  given  on  the 
'*18th  day  of  August,  1903."  We  pass  this  discrepancy, 
however,  and  assume  that  ^'1903"  is  a  typographical  error 
and  that  the  date  intended  is  1913. 

For  the  most  part,  the  matters  we  have  recited  are 
without  dispute  in  the  record,  and  in  so  far  as  the  other  state- 
ments are  the  subject  of  controversy,  we  find  the  weight  of 
the  evidence  fully  justifies  them. 

I.  The  fundamental  proposition  upon  which  appellant 
bases  its  claim  of  right  is  that  the  form  of  the  dedication, 
including,  as  it  does,  the  expressed  reservation  of  coal  and 
mining  rights  works  in  a  legal  sense  a  severance  of  the  sur- 
face of  the  land  from  the  coal  beneath,  and  that  the  plat 
was  a  mere  platting  or  mapping  of  the  surface,  and  the  deeds 
thereafter  made  to  lots  in  such  plat  conveyed  title  to  the 
surface  only,  even  though  the  deed  itself  makes  no  mention 
of  the  reservation. 

Without  at  this  time  deciding  whether,  under  our  statute 
for  laying  out  towns  and  additions  thereto,  it  is  competent 
for  a  landowner,  who,  theoretically  at  least,  owns  to  the  heart 
of  the  globe,  to  slice  his  holdings  by  imaginary  horizontal 
cuts  into  multiple  sections,  one  superimposed  upon  another 
down  to  the  home  of  the  terrestrial  center  of  gravity,  we  think 
the  abstract  proposition  contended  for  by  appellant  that  a 
grantor  may  plat  the  surface  only  may  readily  be  admitted 
for  the  purposes  of  this  case,  without  affecting  the  result. 
Whether  platted  or  not,  it  is,  of  course,  within  his  power  to 
convey  the  surface  to  one  person  and  the  mineral  below  the 
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mrfaoe  to  another,  or  he  may  conyey  either  the  surface  or 
the  underlying  mineral  to  one  person  and  retain  the  remain- 
ing part  of  the  estate  to  himself.  When  the  ownership  is 
thus  divided,  the  estate  in  the  surface  and  the  estate  in  the 
mine  are  severed,  bnt  we  think  it  cannot  be  said  that  the  mere 
platting  affects  the  nature  or  (if  we  may  use  that  word)  the 
solidarity  or  integrity  of  the  estate  of  the  owner  in  the  land 
as  (me  individual  entity,  except,  perhaps,  as  his  rights  are 
affected  by  the  streets  and  public  grounds  whidi  he  has  dedi- 
cated to  the  public.  After  the  plat  is  made  and  recorded, 
he  is  still  the  owner  of  the  property  from  the  earth's  center 
usque  ad  caelum  and  he  holds  it  by  precisely  the  same  title 
as  before,  and  he  may  still  sell  and  convey  the  surface  above 
and  the  mine  below  together  or  separately,  as  he  will.  It 
follows,  we  think,  that  if  the  owner  of  such  a  lot  conveys 
it  by  a  description  such  as  would  be  regarded  as  sufficient 
to  convey  the  entire  title  in  ordinary  cases  unaffected  by  a 
reservation,  there  is  no  conclusive  presumption  from  the  res- 
ervation in  the  plat  that  his  conveyance  was  executed,  de- 
livered and  accepted  with  the  understanding  that  it  should 
convey  the  surface  right  only.  In  other  words,  the  grantor 
owning  both  the  surface  and  the  mineral,  and  the  deed  upon 
its  face  indicating  no  restriction  or  reservation,  we  see  no 
difficulty  in  giving  it  effect  as  a  conveyance  of  the  whole 
statute  if  the  evidence  makes  it  clear  that  such  was  the  intent 
of  the  parties. 

Referring  now  to  the  deed  from  the  investment  company 
to  Mrs.  Lyon  in  1903,  we  are  of  the  opinion  that  upon  the 
record,  it  is  not  open  to  reasonable  doubt  that,  for  the  con- 
siderations therein  mentioned,  it  was  the  intention  of  the 
parties  that  the  company  should,  so  far  as  was  then  in  its 
power,  re-convey  to  Mrs.  Lyon  all  the  property  which  it  had 
formerly  acquired  by  the  conveyance  from  her  and  her  hus- 
band while  she,  upon  her  part,  released  the  company  and  its 
stockholders  from  all  personal  liability  for  payment  of  the 
mortgage  debt  and  taxes.    It  is  true  that  when  this  agreement 
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was  made,  the  subject  of  coal  and  coal  rights  was  not  men- 
tioned, but  this  only  strengthens  the  conclusion  which  is  so 
clearly  pointed  to  by  all  the  circumstances  of  the  transac- 
tion, that  all  concerned  were  taking  it  for  granted  that  a  quit- 
claim from^the  company  was  all  which  was  required  to  re- 
clothe  Mrs.  Lyon  and  her  grantee  with  the  entire  title.  It 
is  a  preposterous  suggestion  that  Mrs.  Lyon,  who  had  con- 
tracted to  convey  a  good  title  to  Qray  and  had  entered  into 
this  negotiation  for  the  express  purpose  of  eliminating,  if 
possible,  any  right  or  interest  of  the  investment  company  and 
thereby  making  good  her  warranty  to  her  grantee,  would  have 
released  her  debtors  from  all  liability  upon  a  very  lai^e  in- 
debtedness, simply  to  get  a  quit-claim  which  meant  practically 
nothing,  and  leave  the  title  she  was  trying  to  mend  fatally 
defective.  In  closing  the  transaction,  she  employed  the  firm 
of  Earle  &  Prouly,  lawyers  of  ability  and  large  experience, 
to  protect  her  interests.  Mr.  Earle,  as  a  witness,  speaking 
of  the  negotiations  in  which  he  took  part,  says:  ''There  was 
nothing  said  about  the  coal  being  reserved.  My  understand- 
ing was  that  we  were  getting  everything  the  Hyde  Park 
Company  had  there.  I  knew  the  company  had  purchased  that 
property  and  that  this  was  a  purchase  money  mortgage. 
...  I  certainly  would  not  have  advised  Mrs.  Runkle  to 
accept  a  quit-claim  deed  to  the  surface  of  the  ground  and 
satisfy  her  mortgage  claim."  Mr.  Anderson,  who  represented 
Mr.  Gray  in  seeking  to  have  the  title  perfected,  corroborates 
the  testimony  of  Mr.  Earle.  Mr.  Harding,  who,  as  manager 
of  the  investment  company,  represented  it  in  this  matter, 
says:  *'The  property  we  intended  to  convey  was  the  property 
covered  by  the  mortgage,"  and  agrees  that  the  inducement 
thereto  was  to  avoid  having  a  foreclosure  sale,  resulting  in  a 
deficiency  judgment  against  his  company,  to  avoid  any  pro- 
ceedings against  himself  and  others  personally  on  account  of 
their  liability  as  stockholders,  and  to  relieve  Mrs.  Runkle 
from  the  expense  of  foreclosure  proceedings.  In  considering 
this  branch  of  the  case,  there  is  another  circumstance  of  some 
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value  as  a  side  light.  The  land  conveyed  by  Lyon  and  his 
wife  to  the  plaintiff  was  described  in  bulk  as  a  one  hundred- 
acre  tract,  while  the  mortgage  given  back  to  secure  the  pur- 
chase money  describes  the  property  as  the  lots  and  blocks 
of  Hyde  Park.  So  far  as  we  have  noticed,  no  witness  attempts 
to  explain  this,  but  the  circumstances  point  unmistakably  to 
this  explanation:  The  land  was  being  bought  with  a  small 
payment  down,  the  remainder  to  be  secured  by  mortgage; 
but  under  the  statute,  in  order  to  make  a  valid  platting  into 
town  lots,  it  must  be  certified  that  the  land  is  free  from  incum- 
brance. Code,  Sec.  915.  It  was,  therefore,  evidently  arranged 
that  the  deed  to  the  company  should  precede  the  mortgage 
long  enough  to  enable  the  company  to  make  and  file  its  plat, 
and  then  the  mortgage  should  go  upon  record  describing  the 
property  in  accordance  therewith.  The  letter  of  the  law  was 
thus  complied  with,  so  far  as  record  liens  are  concerned. 
Whether  its  spirit  was  violated,  we  need  not  inquire.  Again 
we  say  it  is  quite  incredible  that  Lyon,  who  was  selling  the 
entire  property,  both  surface  and  mineral,  should  have  taken 
this  mortgage  to  secure  six-sevenths  of  the  entire  purchase 
price  with  the  belief  or  understanding  that  the  lien  of  his 
security  attached  only  to  the  surface  of  the  property  and  left 
the  underlying  coal,  constituting  much  the  larger  part  of  its 
value,  free  from  all  incumbrance  in  the  hand  of  his  grantee, 
a  corporation  which,  so  far  as  appears  from  the  record,  was 
without  a  single  asset  other  than  this  property,  upon  which 
it  had  paid  less  than  fifteen  per  cent  of  the  agreed  considera- 
tion. It  is  equally  incredible  that  the  company  or  its  incor- 
porators supposed  or  believed  that  they  were  getting  any  such 
advantageous  bargain.  These  facts,  with  the  attitude  and 
conduct  of  the  parties  on  both  sides  in  this  transaction  and 
in  the  negotiations  at  the  time  of  the  reconveyance  in  1903, 
the  circumstances  under  which  that  reconveyance  was  made 
and  its  avowed  purpose,  and  the  otherwise  incomprehensible 
fidlence  and  accjuiescence  on  the  part  of  plaintiff  for  years,  in 
the  presence  of  the  known  fact  that  Gray  and  his  grantees 
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and  lessees  were  openly  exercising  acts  of  ownership  over 
the  entire  property,  and  mining,  removing  and  marketing  the 
coal  in  large  quantities,  constitute  a  most  convincing  array 
of  evidence  that,  whatever  may  now  be  said  or  claimed  as  to 
the  legal  effect  of  platting  the  land  with  a  reservation  of  this 
kind,  all  parties  on  both  sides  intended  and  understood  that 
the  mortgage  lien  attached  to  the  entire  property,  both  surface 
and  mineral,  and  that  the  reconveyance  in  1903  was  intended 
to  restore  the  entire  property  to  Mrs.  Lyon  so  far  as  the  com- 
X>any  was  then  able  to  do  so.  Indeed,  we  think  it  not  an 
unfair  conclusion,  from  the  admitted  facts,  that  neither  the 
company  nor  its  officers  supposed  or  believed  it  had  any 
remaining  interest  whatever  in  the  property  until  shortly 
before  this  action  was  begun,  when  it  may  be  presumed  that 
someone  made  a  discovery,  not  of  the  facts,  for  they  had  been 
known  for  years,  but  of  a  principle  of  law  which,  applied  to 
those  facts,  might  possibly  give  life  and  validity  to  a  claim 
for  damages  to  the  amount  of  nearly  or  quite  a  million  dollars. 
There  is  no  evidence  in  the  record  that  anywhere  or  at  any 
stage  of  the  dealings  between  the  plaintiff  and  John  Lyon  or 
Mrs.  Lyon  was  it  ever  mentioned  or  suggested  that  the  mort- 
gage lien  was  restricted  to  the  surface  of  the  land,  and  the 
claim  now  asserted  to  that  effect  rests  for  its  foundation  solely 
upon  the  assumption  that,  as  a  matter  of  law,  the  deeds  and 
mortgages  are  to  be  read  and  interpreted  with  reference  to 
the  reservation  in  the  plat.  But  it  was  competent  for  these 
parties  to  treat  these  instruments  as  having  the  effect  which 
is  usually  and  ordinarily  given  to  instruments  of  that  char- 
acter, and  this  they  clearly  did.  Such  treatment  is  evidence 
of  the  mutual  intention  with  which  the  instruments  were  made 
and  delivered.  It  constituted  one  of  the  attendant  facts  and 
circumstances  into  which  the  court  may  always  inquire,  and 
if  upon  no  rule  of  construction  can  the  written  contract  be 
enforced  according  to  the  well-established  intent  of  the  parties, 
it  will  be  re-formed  accordingly.  This  rule  is  not  confined 
to  mere  mistakes  of  fact ;  for  it  is  well  established  in  this  state 
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that  where  the  parties  have  been  mistaken  as  to  the  legal  effect 
of  the  language  of  their  contract,  a  reformation  will  be  or 
dered.  Haushrandi  v.  Hofler,  117  Iowa  103;  Ooodrich  v. 
Fogariy,  130  Iowa  223 ;  Sielpflug  v.  Wolfe,  127  Iowa  192. 

Being  thoroughly  convinced  that  the  legal  effect  which 
plaintiff  now  seeks  to  give  its  conveyance  ip  Mrs.  Lyon  differs 
radically  from  the  effect  that  both  grantor  and  grantee  in- 
tended at  the  time  the  deed  was  made,  we  hold  that  the  claim 
so  asserted  cannot  be  equitably  sustained  and  that  the  con- 
clusion announced  by  the  trial  court  ought  not  to  be  dis- 
turbed. 

We  will  add  that  the  same  result  might  well  be  attained 
upon  the  issue  of  estoppel,  but  having  found  that  the  decree 
may  be  affirmed  upon  consideration  of  the  general  merits  of 
the  controversy,  we  do  not  prolong  this  opinion  to  set  out 
or  discuss  the  evidence  bearing  upon  the  alleged  estoppel. 

The  decree  of  the  district  court  is  therefore — Affirmed. 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Robert  Rogers,  Appellant,  v.  William  Teaoer,  Appellee. 

LANDLORD  AND  TENANT:  Forfeitiires— Duty  of  Landlord— Bigbt 
1  of  Tenant — Opportunity  to  Perfonn.  Optional  rights  of  forfeit- 
ure are  not  favorites  of  the  law.  For  instanee,  if  a  tenant  does^ 
or  fails  to  do,  some  act  which  the  landlord  may,  under  his  lease, 
either  (1)  forgive  and  ignore  or  (2)  seize  upon  as  the  basis  for 
a  forfeiture,  the  landlord,  to  avail  himself  of  the  latter,  must 
(a)  promptly  manifest  his  intention  to  demand  the  doing  or  the 
not  doing  of  the  particular  act  in  question,  and  (b)  by  demand 
or  notice  give  the  tenant  the  opportunity  to  avoid  the  forfeiture 
if  he  can. 

PBINCIPLE  APPLIED:  The  rent  reserved  was  half  the  grain, 
'delivered  to  market  at  the  option"  of  landlord,  and  certain 
cash  rent  for  other  lands,  all  payable  March  1st.  Lease  provided 
that  the  tenant  should  (1)  destroy  certain  weeds,  (2)  haul  out 
manure,  and  (3)  remove  none  of  the  crops  until  rent  was  paid, 
and  that,  upon  failure  to  so  do,  the  landlord  had  the  right  to 
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declare  the  entire  rent  due  and  to  retake  pOHiession  of  premisee 
and  proceed  to  collect  rent  and  damages.  In  December  the 
landlord  and  tenant  had  some  dispute  over  the  division  of  corn, 
and  two  months  before  the  rent  was  due  under  the  lease,  the 
landlord  brought  an  action  for  his  rent  and  damages,  ''because 
defendant  had  failed  to  haul  the  manure,  destroy  the  weeds  and 
had  removed  part  of  the  crop  from  the  premises  without  paying 
the  rent,"  and  plaintiff  "now  elects  to  declare  all  rent  and 
damages  due."  No  complaint  as  to  the  failure  to  destroy  the 
weeds  or  haul  the  manure  had  theretofore  been  made.  No 
demand  had  been  made  that  the  corn  be  delivered.  The  tenant 
had  even  offered  to  haul  to  market  on  request.  The  landlord  did 
not  re-enter  the  premises.  Held,  there  was  no  forfeiture,  and  the 
action  was  premature,  irrespective  of  whether  the  tenant  had 
done  anything  upon  which  a  forfeiture  might  have  been  legally 
declared. 

APPEAL  AND  EBBOB:    Affirmance  and  Bemand  for  Judgment.    A 
2    cause  may  be  affirmed  and  remanded  for  judgment  on  the  verdict. 

PRINCIPLE  APPLIED:  In  instant  case,  the  appeal  was  from 
an  order  directing  a  verdict  against  appellant.  Abstract  failed 
to  show  the  entry  of  any  judgment  on  the  verdict.  No  question 
was  raised  as  to  the  right  to  maintain  the  appeal.  Cause 
affirmed  on  the  merits  and  remanded  for  entry  of  judgment  on 
verdict. 

Appeal  from  Harrisan  District  Court, — Hon.  J.  B.  Bogka- 

PELLow,  Judge. 

Monday,  June  21,  1915. 

Action  at  law  upon  a  written  lease  of  land  for  the  re- 
covery of  rent  and  for  damages  for  alleged  violations  of  the 
terms  thereof,  and  for  the  enforcement  of  a  landlord's  lien. 
At  the  close  of  the  testimony,  the  court  sustained  the  defend- 
ant's motion  for  a  directed  verdict  in  his  favor  and  the  plain- 
tiff appeals. — Affirmed  and  Remanded. 

Cochra/n  dk  Barrett,  for  appellant. 

Roadifer  dk  Roadifer,  for  appellee. 
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Weaver,  J. — ^Plaintiff  made  to  defendant  a  lease  of  his 

farm  for  the  term  of  one  year,  beginning  March  1,  1913.    The 

rental  agreed  upon  was  one-half  of  all  grain  raised  on  the 

1    LuYDLOBD  AND    pre^^scs  ** delivered  to  market  at  the  option" 

feitures :  duty     ^^  ^^®  lessor,  also  cash  rent  for  the  land  then 

right^of^'tii-       seeded  to  alfalfa  at  $7.00  per  acre,  and  for 

tunity**?o^''        land  then  in  pasture,  $5.00  per  acre.    It  was 

further  agreed  that  16  acres  of  the  cultivated 
land  should  be  planted  to  small  grain  and  the  remainder 
(except  land  in  alfalfa  and  pasture)  should  be  planted  to 
com.  All  rent  was  made  payable  March  1,  1914.  The  lease 
contained  very  numerous  printed  provisions  as  to  the  duty 
of  the  tenant,  among  which  he  was  to  cut  or  pull  cockleburs 
and  Russian  thistles,  repair  fences,  haul  out  manure  and 
should  remove  none  of  the  crops  until  the  rent  was  paid; 
and  that,  upon  failure  to  perform  these  duties,  the  landlord 
reserved  the  right  to  declare  the  entire  rent  due  and  payable, 
and  to  re-take  possession  of  the  premises  and  proceed  at  once 
to  enforce  collection  of  all  rents  provided  for  in  the  lease, 
together  with  the  damages  resulting  from  the  lessee's  breach 
of  the  contract.  After  the  close  of  the  cropping  season,  and 
two  months  before  the  rent  would  regularly  become  due  under 
*  the  conditions  of  the  lease,  plaintiff  began  this  action  to 
recover  the  whole  of  the  rent  and  damages,  alleging  the  same 
were  then  due  and  payable,  because  defendant  had  failed  to 
haul  out  the  manure  or  to  exterminate  the  burs  and  Russian 
thistles  and  had  removed  a  part  of  the  crops  from  the  prem- 
ises without  first  paying  the  rent,  and  that  because  of  such 
violations  of  the  contract  the  plaintiff  **now  elects  to  declare 
due  all  rents,  including  damages."  The  defendant  appeared 
to  the  action  and  admitted  the  lease,  but  denied  all  other 
allegations  of  the  petition.  Trial  was  had  upon  the  issues 
thus  joined  and  at  the  close  of  the  evidence  offered  by  the 
plaintiff,  the  court  sustained  the  defendant's  motion  for  a 
directed  verdict  in  his  favor,  because  it  appeared  from  the 
evidence,  as  a  matter  of  law,  that  nothing  was  due  the  plaintiff 
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under  the  terms  of  the  lease,  at  the  time  this  suit  was  begun. 
Error  is  assigned  upon  this  ruling. 

The  evidence  shows  without  substantial  variation  that 
defendant  took  possession  of  the  land  at  the  beginning  of  his 
term  and  continued  to  occupy  and  cultivate  it  until  after  the 
close  of  the  cropping  season,  without  any  objection  by  the 
plaintiff  as  to  his  manner  of  using  or  caring  for  the  premises 
and  without  notice  of  any  kind  of  the  plaintiff's  intention 
to  declare  the  rent  due  before  the  expiration  of  the  lease. 
About  the  middle  of  December,  1913,  some  dissatisfaction 
arose  in  plaintiff's  mind  with  respect  to  the  quantity  of  com 
which  was  being  set  aside  for  his  share.  Of  this  circumstance, 
the  only  testimony  is  that  of  the  plaintiff  himself,  which  is  set 
forth  in  the  abstract  as  follows: 

**  About  December  13,  1913,  I  had  a  conversation  with 
William  Teagar  on  my  farm  about  the  rent.  I  requested  him 
to  come  down  and  we  would  get  things  straightened  up.  I 
asked  him  if  he  had  everything  collected  up  together,  and 
he  said  he  did.  Well,  I  asked  him  where  my  share  of  the 
crop  was,  and  he  took  me  out  to  the  crib  and  showed  me.  I 
asked  him  if  that  was  my  half  share  and  he  said  'yes,'  and  I 
told  him  I  was  not  satisfied  with  it  and  he  said  that  that 
was  all  the  corn  I  had,  that  I  got  my  half  share  of  the  com 
and  that  I  could  liieasure  his.  He  said  I  had  my  share  of 
the  com  and  I  claimed  I  did  not  have  my  share  of  the  com. 
There  was  between  50  and  52  acres  in  com.  I  farmed  the 
place  for  6  years  and  I  know  for  a  certainty  how  much  there 
was  in  com  this  year.  There  is  78  acres  in  the  farm,  of  which 
10  acres  is  to  wheat  and  the  balance  to  alfalfa  and  pasture. 
When  I  was  there  in  November,  the  corn  was  all  harvested 
except  what  was  in  the  shock  and  he  told  me  I  had  no  interest 
in  the  shock  corn,  that  all  of  my  share  was  in  the  crib." 

So  far  as  appears,  there  was  no  other  subject  of  differ- 
ence between  them,  and  the  subject  of  alleged  violations  of 
the  lease  with  respect  to  the  manure  and  the  weeds  was  not 
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mentioned.  No  demand  was  made  upon  defendant  or  direc- 
tion given  him  when  or  where  to  deliver  plaintiff's  share  of 
the  com.  Indeed,  plaintiff  admits  that  defendant  expressed 
his  readiness  to  haul  it  at  any  time  when  plaintiff  should 
inform  him  where  to  deliver  it.  He  further  admits  that  he 
did  not  then  and  never  has  told  the  defendant  where  he  wished 
it  delivered. 

■ 

Upon  this  record,  there  can  be  no  doubt  of  the  correct- 
ness of  the  trial  court's  ruling.  Even  though  the  defendant 
may  have  violated  or  neglected  to  perform  some  of  the  stipu- 
lations of  the  lease,  it  did  not  operate  automatically  to  work 
a  forfeiture  of  his  leasehold  or  to  make  the  rent  due  or 
collectible  at  once.  Indeed,  plaintiff's  own  construction  of 
the  lease,  as  stated  in  his  petition,  is  that,  by  virtue  of  the 
provisions  of  that  instrument,  he  had  'Hhe  option  to  declare 
all  of  the  rent  due,"  etc.  In  other  words,  and  at  the  very 
most,  if  the  terms  of  the  agreement  were  violated  by  de- 
fendant, plaintiff  could,  by  taking  the  proper  steps,  forfeit 
the  lease,  or  he  could  waive  the  forfeiture  and  await  the 
expiration  of  the  term  to  demand  and  collect  the  rent  and 
damages,  if  any  were  then  due  him.  It  is  unnecessary  to 
here  go  into  the  question  whether  defendant  did  or  did  not 
give  the  plaintiff  ground  upon  which  to  declare  a  forfeiture ; 
for  if  such  ground  existed,  plaintiff  must  exercise  his  option 
to  forfeit,  before  a  right  will  be  acquired  to  sue  and  recover 
the  rent  in  advance  of  the  agreed  date  of  payment.  It  is  not 
enough  to  sue  first  and  then  say  to  defendant,  ^'I  nou>  elect 
to  declare  the  whole  rent  due."  Such  a  right  would  open  the 
door  to  intolerable  oppression  and  hardship.  The  authorities 
are  practically  unanimous  that  a  reserved  right  in  the  land- 
lord of  an  option  to  forfeit  is  waived  if  not  exercised  promptly 
upon  occurrence  of  the  act  or  default  complained  of,  and  is 
not  effected  without  notice  or  opportunity  given  the  tenant 
to  avoid  the  forfeiture  by  due  performance  of  his  contract, 
if  he  can  do  so.  Nothing  of  that  kind  was  done  here.  So 
far  as  appears,  no  complaint  was  ever  made  to  defendant 
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with  reference  to  the  weeds  or  the  fences  or  the  manure; 
no  demand  was  made  upon  him  for  a  delivery  of  the  corn; 
and  there  can  be  no  presumption  that,  when  demand  is  made, 
he  will  not  deliver  all  the  com  to  which  plaintiff  is  entitled. 
The  suit  was  prematurely  brought  and  it  cannot  be  sustained. 
Stated  in  other  words,  no  suit  to  enforce  an  optional  right 
of  forfeiture  will  lie  until  a  forfeiture  in  law  and  in  fact 
has  been  effected  by  notice  or  demand  or  by  a  re-entry  for 
condition  broken.  As  no  demand  was  made  or  notice  given, 
and  no  re-entry  by  the  lessor  for  condition  broken,  there  was 
no  forfeiture  and  consequently  no  matured  right  of  action. 
Cole  V.  Johnson,  120  Iowa  667 ;  Alexcmder  v.  Toxihy,  13  Kan. 
64 ;  Walker  v.  Engler,  30  Mo.  130 ;  Catlin  v.  Wright,  13  Neb. 
558;  Chapman  v.  Wright,  20  111.  120. 

Courts  are  not  inclined  to  sustain  forfeitures  of  the 
kind  here  asserted  on  doubtful  or  merely  technical  grounds, 
and  the  person  claiming  such  a  right  must  bring  himself 
strictly  within  the  conditions  precedent  to  its  enforcement. 
This  the  plaintiff  has  not  done. 

Counsel's  argument  in  support  of  the  appeal  seems  to 
proceed  on  the  theory  that  the  evidence  was  sufficient  to  jus- 
tify finding  that  defendant  had  violated  several  of  the  pro- 
visions of  the  lease  and  this  is  all  which  was  required  to 
entitle  the  plaintiff  to  go  to  the  jury;  but  for  the  reasons 
already  mentioned,  something  more  than  a  violation  of  the 
lease  is  required  to  sustain  an  action  for  recovery  of  the  rent 
before  the  date  fixed  for  such  payment  in  the  lease  itselJf. 
The  verdict  was  properly  directed  for  the  defendant. 

The  appeal  seems  to  have  been  taken  from  the  ruling 
directing  a  verdict  for  the  defendant,  and  the  abstract  shows 
no  entry  of  judgment  on  the  verdict  as  returned.  No  ques- 
tion is  raised  by  counsel  as  to  the  right  to 

2.  Appeal  and  .    ^   .  i  11 

UBBOB :  affirm-     maintam  such  an  appeal,  and  we  raise  none. 

a  nee  and 

remand  for        We  mention  it  only  to  indicate  the  necessity 

Judgment  "^  •^ 

of  a  remand  for  the  entry  of  the  proper 

judgment.    Such  judgment  should,  of  course,  be  in  abatement 
Vol.  1701a.— 39 
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only  and  not  as  determinatiye  of  the  merits  of  plaintiff's 
claim  for  recovery  of  rent  or  damages.  The  cause  will,  there- 
fore, be  remanded  to  the  district  court  for  the  entry  of  judg- 
ment upon  the  directed  verdict. — Affirmed  and  Remanded. 

Deemeb,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


Luther  Verbeck,  Appellee,  v»  W.  J.  Peters,  Appellant. 

OONTBAOTS:  Lsadlord  sad  Temaiit — ^Laasa — OonBlractlon — "Oen- 
1  Mral  Bxprmions  FoUowod  lay  Special  Enumeration" — ^When 
General  Bole  Nonapiilicalile.  The  rule  of  eonBtruetion  that  "a 
general  word  or  clause  followed  by  other  words  of  specific  or 
particular  enumeration  ordinarily  includes  no  more  than  the 
things  specifically  mentioned"  has  no  application  (a)  when  the 
writing  fairly  demonstrates  that  such  was  not  the  intention  of 
the  parties,  (b)  when  the  application  of  the  rule  works  absurd 
results,  or  (c)  when  the  general  expression  and  the  particular 
enumeration  can  both  be  given  force  and  effect  without  incon- 
sistency.   In  instant  casCi  held,  general  rule  not  applicable. 

PBINGIPLE  APPLIED:  The  general  clause  of  a  lease  pro- 
vided: ''Lessee  agrees  to  pay  the  yearly  rent  of  one-half  of  aU 
crops  raised  on  aforesaid  land  and  $5  per  acre  for  pasture," 
followed  immediately  by  a  partictUar  clause,  viz.,  "payable  as 
follows:  one-half  of  the  smaU  grain  .  .  .  and  one-half  of 
the  corn  .  .  ."  The  lease  also  provided  that  the  landlord's 
share  should  be  "delivered  .  .  •  into  bins  and  cribs  on  said 
premises  furnished  by  lessor.  .  .  ."  The  lease  further  pro- 
vided: "Bent  of  pasture  land  to  be  paid  •  .  .  out  of  oat 
crop  receipts;  that  aU  work  land  not  in  grass  shaU  be  put  in 
grain  and  for  any  work  land  not  in  grain  lessee  shaU  pay  lessor 
five  dollars  per  acre."  HM,  the  particular  clause  did  not  limit 
the  rent  for  the  meadow  (hay)  land  to  $5  per  acre,  but  that  the 
general  clause  fixed  such  rental  as  "one-half"  of  the  hay. 

Appeal  from  ChrinneU  Superior  Court. — Hon.  P.  Q.  Norris, 

Judge. 

Monday,  June  21, 1915. 

Action  brought  in  equity  by  a  lessor  to  enjoin  his  lessee 
from  removing  or  selling  crops  and  other  property  from  the 
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leased  premises  and  for  other  relief.     Decree  for  plaintiff 
and  defendant  appeals. — Affirmed, 

Bray,  Shifflet  dk  WUkie,  for  appellant. 

Baybum  &  Lyman,  for  appellee. 

Weaves,  J. — ^Plaintiff  leased  to  defendant  a  part  of  the 
Northeast  Quarter  of  Sec.  32,  Township  80,  Range  15,  for  the 
year  beginning  March  15, 1913.    The  provision  of  the  written 

lease  fixing  the  amount  of  rental  to  be  paid 

1 .  Contracts  :         •     •      .  i_     «  n       •  -i 

landlord  and      IS  in  the  following  words: 

tenant  *  icaHc  *  ^^ 

constraction : '  For  rent  for  said  premises,  lessee  cove- 

"general  ex- 

pre^ona  foi-     nants  and  agrees  to  pay  said  lessor  the  yearly 

1OW0CI    Djr    8pC~ 

tiSi"*°"whS'     ^^^^  ^^  one-half  of  all  crops  raised  on  afore- 
non-appiiSwe.    *^^  totui  Dollars,    payable  as  follows: ,  One^ 

half  of  the  small  grain  raised  on  said  landt 
and  one-half  of  the  com  raised  thereon,  and  five  dollars  per 
acre  of  and  the  owim  of  for  pasture  land,-fltt€t  in  said  part  of 
the  faf  hay  load  aad  northeast  quarter  of  above  described 
land  and  in  addition  to  woph  and  pay  tho  road  tag  on  said 
■pnoBikiea  eaoh  yeag  during  said  term. 

The  crop  to  be  divided  according  to  the  usual  custom, 
the  lessor  to  pay  for  one-half  of  all  seed  used  on  said  la/nd, 
and  for  one-half  of  all  fees  for  thrashing  all  small  grain  raised 
on  said  land,  and  for  one-half  of  binding  twine  used  in  har- 
vesting oats  on  said  land,  and  quality  as  well  as  quantity  to 
be  considered,  and  the  share  of  lessor  to  be  securely  stored 
and  cared  for  on  said  land  and  delivered  as  follows : 
Into  bins  and  cribs  on  aforesaid  premises,  furnished  by 
said  lessor.  That  all  small  grain  shall  be  stacked  and  threshed 
before  November  1st  of  each  year,  and  all  corn  picked  and  in 
crib  before  December  15th  of  each  year ;  that  notice  of  thresh- 
ing shall  be  given  lessor  at  least  a  week  prior  to  the  day  of 
threshing.  The  cash  rent  to  be  paid  as  follows:  Rent  of 
pasture  land  to  be  paid  soon  after  thrashing,  mit  of  oats  crop 
receipts;  that  all  work  land  not  in  grass  shall  be  put  in  grain. 
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and  for  any  work  land  not  in  grain  lessee  shall  pay  lessor  five 
Dollars  per  acre.    For  pasture  land  (cls  above). 

The  lease  was  written  upon  a  printed  form,  a  part  of 
the  printed  matter  being  erased  in  the  manner  above  indi- 
cated, while  that  part  of  the  quotation  in  italic  indicates  the 
words  written  into  the  blank  form  before  it  was  signed  by 
the  parties. 

This  action  was  begun  December  13,  1913.  In  the  first 
count  of  the  petition,  plaintiff  states  that  he  has  received  his 
full  rental  share  of  the  small  grain  and  corn  raised  on  the 
premises,  but  that  there  is  still  unpaid  the  cash  rent  on  the 
pasture  land  and  the  rental  share  of  the  hay  crop  and  that 
defendant  has  removed  and  threatens  to  remove  the  crops 
and  other  property  without  the  payment  of  such  rent.  The 
claims  set  up  in  another  count  of  the  petition  are  not  involved 
and   we  need  make  no  further  reference  thereto. 

The  defendant  denies  that  plaintiff  is  entitled  to  any 
share  in  the  hay  crop  and  says  he  is  not  bound  under  the 
terms  of  the  lease  to  pay  a  share  rent  for  the  hay  land,  but 
to  pay  cash  rent  at  the  rate  of  five  dollars  per  acre,  and  is 
ready  and  willing  to  make  payment  on  that  basis.  The  trial 
court  found  for  plaintiff  upon  this  issue  and  held  that  the 
stipulation  for  cash  rent  applied  only  to  the  pasture  land. 
Prom  this  ruling,  the  defendant  has  appealed. 

The  one  question  we  have  to  consider  is  the  proper  con- 
struction of  the  lease  and  to  decide  whether  the  stipulation  by 
which  the  lessee  undertook  to  pay  **the  yearly  rent  of  one- 
half  of  all  crops  raised  on  the  aforesaid  land*'  includes  rent 
for  the  hay  land,  or  whether  this  provision  is  so  modified 
or  limited  by  the  rest  of  the  writing  as  to  exclude  the  hay 
crop  and  to  make  the  rent  for  hay  land  payable  in  cash  at 
five  dollars  per  acre. 

While  the  lease  is  in  some  respects  awkwardly  drawn, 
we  think,  when  read  as  a  whole,  there  can  be  little  doubt  of 
its  real  meaning,  and  that  the  conclusion  arrived  at  by  the 
trial  court  is  inevitable.    In  the  first  place,  the  agreement  is 
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to  pay  '*one  half  of  all  crops  raised  on  the  land/'  and  as- 
suredly hay  is  a  crop  in  the  usual  and  accepted  sense  of  the 
word.  To  avoid  this  point,  it  is  urged  that  the  words  fol- 
lowing the  phrase,  ** payable  as  follows:  one-half  of  the  small 
grain,  one-half  of  the  com  and  five  dollars  per  acre  for  the 
pasture  land,"  without  specific  mention  of  the  hay  crop, 
bring  the  provision  within  the  rule  by  which  a  general  word 
or  phrase  followed  by  other  words  of  specific  or  particular 
description  is  ordinarily  held  to  include  no  more  than  the 
things  thus  specifically  mentioned.  That  such  is  the  rule 
in  a  proper  case  must  be  admitted,  but  it  is  not  of  universal 
application;  for  if  the  writing,  when  taken  altogether,  fairly 
demonstrates  that  such  was  not  the  intention  of  the  parties, 
or  if  the  application  of  the  rule  will  necessitate  an  absurd 
or  unreasonable  result,  it  will  not  be  applied.  Moreover,  it 
has  no  proper  application  where  both  the  general  expression 
and  the  particular  description  or  enumeration  can  be  allowed 
to  stand  without  repugnance  or  inconsistency.  In  other  words, 
if  reasonable  effect  can  be  given  to  both,  each  is  to  have  effect 
according  to  the  usual  and  approved  usage  of  our  language. 
See  for  example  Bishop  on  Contracts  (Ed.  of  1887),  Sec.  409 ; 
German  Fire  Ins.  Co.  v.  Roost,  55  Ohio  St.  581;  Wood  v, 
Lindley,  40  N.  E.  283 ;  Corvrin  v.  Hood,  58  N.  H.  401 ;  Pol- 
lock's Contracts,  436  and  437  (Ed.  of  1878). 

The  general  provisions  for  rents  are  one-half  of  all  crops 
raised  on  the  land  and  five  dollars  per  acre  for  pasture.  The 
particular  recital  is  that  the  lessee  shall  pay  the  lessor  one- 
half  the  small  grain  and  one-half  the  com  to  be  divided  ac- 
cording to  the  usual  custom  and  delivered  in  bins  and  cribs 
furnished  by  the  lessor.  This  it  will  readily  be  seen  is  not 
inconsistent  with  the  general  declaration  that  the  lessor  shall 
have  one-half  of  all  the  crops.  The  omission  of  any  reference 
to  the  hay  crop  in  this  connection  may  render  it  doubtful 
where  the  lessee  should  deliver  the  landlord's  share  of  the 
hay,  but  involves  the  previous  clear  and  specific  declaration 
that  the  lessor  shall  share  in  all  crops  in  no  uncertainty. 
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Both  can  stand  and  both  be  enforced  without  inconsistency. 
If  we  were  to  accept  and  apply  the  rule  relied  upon  by  appel- 
lant, the  necessary  effect  of  it  would  be  to  relieve  the  defend- 
ant from  all  legal  obligation  to  pay  anything  whatever,  either 
crop  or  cash,  for  the  use  of  the  meadow  land,  unless  we  are  to 
go  farther  and  arbitrarily  hold  that. the  undertaking  to  pay 
five  dollars  per  acre  ''for  the  pasture  land"  is  capable  of  a 
construction  broad  enough  to  include  the  meadow  land,  which 
is  nowhere  specially  mentioned  in  the  lease.  No  rule  or 
authority  for  such  a  stretch  of  the  court's  power  is  cited  by 
counsel  and  we  doubt  if  any  can  be  found.  The  intent  to 
lease  all  the  land  described  therein  and  that  defendant  shall, 
in  one  form  or  another,  pay  rent  on  all  the  land  is  too  clear 
for  any  doubt.  The  final  clause  in  the  above  quotation  from 
the  lease  is  very  evidently  intended  to  prevent  the  possibility 
of  a  loss  of  rent  in  some  form  by  the  neglect  or  refusal  of 
the  defendant  to  cultivate  and  raise  grain  of  some  kind  on 
all  the  land  under  actual  cultivation;  and  if  he  shall  fail  to 
do  so  and  permit  any  of  the  cultivated  area  to  lie  idle  or 
unused,  he  is  required  to  pay  five  dollars  an  acre  therefor. 
There  is  nothing  in  the  record  suggesting  such  a  failure,  and 
this  clause  has  no  effect  upon  the  rights  of  the  parties  as  stipu- 
lated in  the  earlier  part  of  the  paragraph  so  as  to  except  the 
meadow  land  from  the  provision  for  the  payment  of  a  rental 
share  of  all  crops. 

The  defense  cannot  be  sustained  and  the  judgment  below 
is — Affirmed. 

Deemer,  C.  J.,  Evans  and  Preston,  JJ.,  concur. 


W.  B.  DoRAN,  Appellee,  v.  Waterloo,  Cedar  Falls  &  North- 
ern Railway  Company,  Appellant. 

MA8TEB  AND  8EBVANT:     Safe  Place  to  Work— Sanding  Street 
1     Oar  Tracks — ^NegUgence.     A  master  must  furnish  his  servant  a 
reasonably  safe  place  in  which  to  work  and  must  keep  it  rea- 
sonably safe.     Held  a  jury  question,  in  instant  case,  whether 
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the  master  had  failed  to  meet  its  duty  in  this  respect  and  was 
negligent  by  reason  of  not  haying  sanded  its  tracks  or  equipped 
its  cars  with  sanding  devices,  and  thereby  preyented  an  approach- 
ing car  from  sliding  through  a  car  bam  door  and  injuring  the 
servant  working  therein. 

APPEAL  AND  EB&OB:     Trial— Ezdiudoii  of  Evldoice  Otherwise 

2  Brought  Ont.  Error  cannot  be  predicated  on  the  exclusion  of 
evidence  pertinent  to  the  issues  when  such  evidence  was  fully 
brought  out  in  other  portions  of  the  witnesses'  testimony. 

WITNE8SB8:     Ancient  Bule  Against  Impeaching  One's  Own  Wit- 

3  nefl»— Modification  Beoognlsad.  It  is  an,  ancient  rule  that  one 
may  not  impeach  hig  own  witness  even  by  showing  that  the  wit- 
ness has  made  statements  out  of  court  inconsistent  with  his 
statements  in  court.  But  when  a  party  to  an  action  has  been 
deceived,  apparently  with  deliberation,  into  calling  a  witness 
to  the  stand  under  the  bona  fide  belief  that  he  would  testify 
to  a  certain  state  of  facts  and  the  witness  proceeds  to  testify 
squarely  to  the  contrary,  the  party  calling  such  witness  is  not 
entirely  helpless.  In  instant  case,  the  reading  of  the  written 
testimony  of  the  witness  (taken  on  a  former  occasion)  "in 
order  to  refresh  his  memory"  and  set  counsel  right  with  the 
jury  was  approved. 

TBIAL:    InBtniction8--Stating  Ghromids  of  Negligance— Non-neceesity 

4  to  Bepeat.  After  the  court  has  once  clearly  stated  the  grounds 
of  negligence  upon  which  plaintiff 's  cause  of  action  is  predicated, 
it  is  not  necessary  to  continue  to  repeat  them  in  subsequent 
paragraphs. 

TBIAL:     Instructionfl — Stating  Afflxmatiye  and  Kegative  Proposi- 

5  tiOB — Sufllclency.  The  reverse  of  an  affirmative  proposition  need 
not  necessarily  be  elaborated  with  the  same  fulness  as  was 
employed  in  stating  the  affirmative.  For  instance,  the  jury  was 
sufficiently  guided  where  it  was  told  that  if  they  found  that  the 
defendant  street  railway  company  should  have  sanded  its  tracks, 
in  the  exercise  of  reasonable  care,  and  did  not  do  so,  and  that 
the  injury  was  the  proximate  result  of  such  failure,  and  that  the 
injured  party  was  not  negligent,  then  he  could  recover,  "other- 
wise not. ' '  The  two  latter  words,  under  the  record  in  case  at  bar, 
and  to  a  juryman  of  common  understanding,  clearly  suggest  and 
state  the  reverse  of  the  proposition  immediately  preceding. 

1CA8TEB  AND  8EBVANT:    Concurrent  Kegligence  of  Fellow  Senr- 

6  ant  and  Master — Statement  of  Bole — ^Instractious — ^Hypercritical 
Objection.  The  following  instruction  is  held  to  sufficiently  and 
correctly  state  the  Concurrent  Negligence  Bule:     ''If  plaintiff 
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was  injured  as  a  result  of  the  negligence  of  said  motorman  alone 
and  without  any  fault  or  negligence  on  the  part  of  the  defendant 
company,  then  plaintiff  is  not  entitled  to  recover.  ...  If, 
however,  the  motorman  was  negligent  and  the  defendant  was 
also  negligent  as  alleged,  and  if  plaintiff,  without  contributory 
negligence  on  his  part,  was  injured  as  the  direct  and  proximate 
result  of  the  concurrent  negligence  of  said  motorman  and  de- 
fendant, then  plaintiff  is  entitled  to  recover." 

TRIAL:    Ihstrnctioiui — ^Placing  XTiidae  Bmiihaflis  on  Oertaln  Bvldoice. 

7  Instructions  should  not  unduly  emphasize  certain  evidence  to 
the  exclusion  of  other  equally  relevant  evidence,  but  held,  rule 
not  violated. 

TRIAL:    InttrnctiQii  Inartlflcially  Drawn — ^ifest  to  Apply.    An  inarti- 

8  ficially  or  clumsily  drawn  instruction  does  not  necessarily  demand 
a  reversal.  Instructions  must  not  be  considered  abstractly  and 
apart  from  the  record  to  which  they  are  applied.  The  subject- 
matter  must  always  be  kept  in  mind.  They  are  sufficient  if,  to 
a  man  of  ordinary  intelligence,  a  correct  understanding  of  the 
law  is  given  in  the  charge  as  a  whole.  Instruction  reviewed,  and 
held  not  to  misdirect  the  jury  as  to  what  negligence  would  render 
the  defendant  liable. 

DebmeR)  C.  J.,  and  Salinger,  J.,  dissent  as  to  the  construction 

placed  on  the  instruction  in  question. 

» 

Appeal  from  Bremer  District  Court. — Hon.  C.  H.  Keijjey, 

Judge. 

Tuesday,  June  22,  1915. 

Action  to  recover  damages  for  personal  injury.  Judg- 
ment for  the  plaintiff.     Defendant  appeals. — Affirmed. 

Ainsworth  &  Hughes  and  Wade,  Dutcher  dk  Davis,  for 
appellee. 

Hagemann  &  Farwell  and  C.  E.  Pickett,  for  appellant. 

Gaynor,  J. — ^At  the  time  of  the  happening  of  the  acci- 
dent complained  of,  defendant  operated  an  electric  railway 
in  Waterloo,  Iowa,  and  had  two  lines  of  electric  interurban 
railways  running  out  of  Waterloo  to  Cedar  Palls  and  Waverly, 
respectively.     Broadway  is  a  public  street  in  the  city  of 
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Waterloo  and  runs  east  and  west.  About  300  feet  east  of 
Broadway,  the  defendant  maintained  a  ear  barn  for  the 
storage  of  its  electric  cars  and  also  its  interurban  cars.  There 
are  four  tracks  leading  from  the  street  railway  line  on  Broad- 
way to  this  car  bam.  For  convenience,  we  will  number  them 
from  the  north,  1,  2,  3,  4,  the  south  track.  No.  4,  being  the 
one  on  which  it  is  claimed  the  accident  occurred.  This  barn 
faces  to  the  west,  and  there  are  sliding  doors  in  the  bam  over 
each  track  large  enough  to  permit  a  car  to  pass  through  and 
enter  the  barn.  In  the  large  door,  over  track  4,  there  is  cut 
a  small  door  in  the  north  half  of  the  large  door.  This  is  for 
the  purpose  of  enabling  people  to  pass  in  and  out  of  the 
bam  without  opening  these  larger  doors. 

For  about  three  years  prior  to  the  accident,  plaintiff 
had  been  in  the  employ  of  the  defendant  as  car  repairer. 
His  usual  work  was  at  the  shops  about  three-quarters  of  a 
mile  from  this  bam.  He,  however,  during  that  time  had  been 
frequently  called  to  this  barn  to  make  repairs.  About  nine 
o'clock  on  the  4th  day  of  January,  1911,  the  plaintiff  was 
requested  by  the  defendant  to  come  to  this  car  barn  and  take 
charge  of  it  in  place  of  the  foreman.  About  12:50  A.  M. 
on  the  morning  of  January  5,  1911,  the  plaintiff  was  at  his 
desk  in  this  bam  looking  over  tlie  report  of  the  motormen, 
and  engaged  in  and  about  his  duties,  when  he  heard  a  car 
approach,  and  went  to  the  small  door  over  track  4  (this  being 
the  south  track),  and  was  about  to  open  the  door  when  a 
street  car,  driven  by  defendant  motorman,  Hartman,  crashed 
into  and  through  the  door,  pushing  it  in,  and  pinned  plain- 
tiff against  another  street  car  standing  some  two  or  three  feet 
inside  the  door.  The  car  that  ran  into  the  barn  was  a  single- 
truck  street  car,  under  32  feet  in  length,  weighing  about  8 
tons.  It  was  equipped  with  the  usual  controllers  for  throw- 
ing off  and  on  the  electric  current  and  for  reversing  the  ear, 
and  had  a  standard  hand  brake  which  operated  upon  four 
wheels,  but  the  car  did  not  have  any  sand  equipment  thereon, 
nor  did  it  have  an  air  brake.    This  car,  operated  by  Hart- 
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man,  was  brought  over  these  tracks  from  Broadway,  for  the 
purpose  of  housing  it  in  this  bam. 

The  evidence  tends  to  show  that  after  Hartman  left  the 
main  line  and  entered  upon  these  tracks  leading  to  the  bam, 
and  after  the  conductor,  Dougherty,  threw  the  switch  on  the 
Broadway  line,  the  car  then  proceeded  to  the  next  switch, 
passing  over  a  track  curving  south  and  west,  and  there  stopped 
while  the  conductor  opened  the  switch.  The  next  switch  was 
open,  and  he  went  through  that  and  stopped  between  the 
second  and  third  switch.  The  conductor  opened  the  third 
switch  and  he  went  through  upon  the  line  of  the  fourth 
track.  As  they  got  near  the  bam,  the  conductor  got  off  and 
walked  ahead  to  open  the  door,  probably  8  or  10  feet  ahead. 
The  mortorman  attempted  to  stop  the  car  and  found  the 
wheels  were  slipping,  and  then,  attempted  to  stop  it  by  re- 
versing the  power.  The  last  switch  is  about  140  feet  from 
the  barn.  When  he  got  within  30  or  40  feet  from  the  bam, 
he  noticed  that  the  wheels  were  sliding.  He  then  threw  off 
the  brake  and  reversed  the  current.  There  is  no  evidence 
that  the  track  was  slippery  at  any  other  point  that  night, 
or  that  the  motorman  had  any  trouble  with  the  car  slipping 
on  that  eveninj^  prior  to  this  time.  It  appears  that  this  track 
from  Broadway  to  the  bam  is  a  level  track ;  that,  after  the  car 
left  the  last  switch  on  its  way  to  the  bam,  it  was  running 
from  three  to  four  miles  per  hour. 

There  is  no  controversy  as  to  the  fact  that  plaintiff  was 
injured  by  being  crushed  between  the  car  in  question  and 
the  car  inside  the  barn.  There  is  no  question  in  this  case  as 
to  any  contributory  negligence  on  the  part  of  the  plaintiff. 
The  charge  of  negligence  made  by  plaintiff  against  the  de- 
fendant, and  as  submitted  to  the  jury,  is  substantially  as 
follows :  A  failure  to  put  sand  upon  the  track  when  this  car 
approached  the  barn  at  a  point  where  the  car  was  compelled 
to  stop,  and  in  failing  to  equip  the  car  which  caused  the 
injury  with  a  sand  box  or  sand  equipment  so  that  sand  could 
be  put  upon  the  track  by  the  motorman;  and  in  operating 
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this  car  without  sand  or  sand  equipment  npon  a  slippeiy  track 
at  said  place  and  at  too  great  a  rate  of  speed,  in  view  of  the 
conditicm  of  the  track  and  the  lack  of  sand  or  sand  equip- 
ment as  aforesaid.  There  was  a  general  denial  of  negligence 
on  the  part  of  the  defendant  Upon  the  issues  thus  tendered, 
the  cause  was  tried  to  a  jury,  a  verdict  rendered  for  the 
plaintiff  and  judgment  entered  upon  the  verdict,  and  from 
this  defendant  appeals,  assigning  error  on  the  part  of  the 
court 

In  consideration  of  this  case,  we  will  not  review  the 
alleged  errors  in  the  order  in  which  they  are  set  out  in 
defendant's  brief.  Defendant  assigns  twenty-nine  errors. 
The  first  seventeen  errors  relate  to  the  admission  and  rejec- 
tion of  testimony.  The  eighteenth  error  assigned  relates  to 
the  action  of  the  court  in  refusing  to  sustain  defendant's 
motion  for  an  instructed  verdict.  The  balance  of  the  errors 
relate  to  the  action  of  the  court  in  giving  certain  instruc- 
tions on  its  own  motion,  and  in  refusing  certain  instructions 
asked  by  the  defendant,  together  with  the  complaint  that  the 
verdict  is  grossly  excessive  and  is  the  result  of  passion  and 
prejudice. 

At  the  conclusion  of  all  the  evidence,  the  defendant 
moved  the  court  to  direct  the  jury  to  return  a  verdict  in 
favor  of  the  defendant,  on  the  ground  that  the  evidence  failed 
to- show  any  actionable  negligence  on  the  part  of  the  defend- 
ant, and  that  the  evidence  affirmatively  showed  that  the  de- 
fendant was  not  negligent  in  any  of  the  matters  charged 
against  it  by  the  plaintiff  in  his  petition.  The  court  having 
overruled  this  motion,  and  error  being  predicated  upon  the 
action  of  the  court  in  so  doing,  we  will  consider  tiiis  assign- 
ment of  error  first. 

It  appears  that  the  street  car  was  operated  by  one  Hart- 
man  ;  that  it  was  a  single-truck  car,  less  than  thirty-two  feet 
long  and  weighing  about  eight  tons;  that  the  track  from 
Broadway  to  the  bam  was  practically  level;  that  this  night 
was  cold ;  that  there  was  no  snow  on  the  ground,  but  the  air 
was  hazy  and  frosty. 
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Hartman  testified  that  he  took  charge  of  this  car  some- 
where between  four  and  five  o'clock  in  the  afternoon  preced- 
ing  the  day  of  the  accident,  and  had  operated  it  continuously 
up  to  the  time  of  the  accident;  that  it  was  in  good  working 
order:  that  he  did  not  discover  that  the  rails  were  slippery 
at  any  time  preceding  the  accident;  that  the  car  began  to 
slide  after  he  attempted  to  stop  it  at  the  barn ;  that  that  was 
the  first  time  he  noticed  that  the  rails  were  slippery ;  that  he 
observed  nothing  that  called  his  attention  to  the  fact  that 
the  rails  were  slippery  until  he  discovered  that  the  car  was 
sliding  towards  the  bam  after  he  set  the  brakes;  that  after 
he  discovered  this  he  let  the  brakes  off,  reversed  the  power, 
but  still  the  car  slid  into  the  barn ;  that  he  was  about  20  feet 
from  the  barn  when  he  reversed  the  power.  He  says  he  might 
have  been  a  car's  length;  that  he  did  not  notice  closely  on 
that  point.  He  says  he  slid  a  little  before  he  reversed  the 
power;  that  there  were  bright  lights  at  the  bam,  a  cluster 
at  the  corner.  He  saw  the  barn  doors  were  closed  when  he 
turned  off  the  main  line,  and  as  he  approached  the  barn. 
After  he  turned  off  the  main  line,  he  was  running  three  or 
four  miles  an  hour,  but  supposed  he  had  perfect  control  of 
the  car.  He  had  one  hand  on  the  controller  and  one  hand 
on  the  brakes.  He  says  that  after  the  conductor  opened  the 
third  switch  he  went  right  up  the  line  on  track  4;  that  the 
conductor  rode.  As  he  got  near  the  bam,  the  conductor  got 
off  and  walked  ahead  to  open  the  switch,  probably  8  or  10 
feet  ahead.  At  the  time  the  conductor  got  off,  he  was  revers- 
ing the  car.  He  attempted  to  stop  it  by  reversing  the 
power  after  discovering  the  wheels  were  sliding.  He  said 
the  rails  on  a  street  railway  track  were  likely  to  be  slip- 
pery, if  it  was  just  commencing  to  rain  or  if  the  frost  was 
just  going  out  or  freezing  out;  that  the  slippery  condition 
of  the  rails  is  produced  by  weather  conditions.  Some  days, 
he  says,  they  find  slippery  rails;  other  days,  not.  When  the 
weather  conditions  are  right,  they  find  it  on  part  of  the  tracks. 
It  depends  upon  the  weather  a  good  deal.       Cannot  tell 
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whether  you  are  going  to  find  a  slippery  rail  on  a  cold  day. 
He  says  he  does  not  know  of  anything  further  he  could  have 
done  to  stop  the  car  that  night.  After  he  discovered  the 
wheels  were  slipping  he  did  everything  he  could;  that,  ordi- 
narily, on  a  dry  rail,  by  the  application  of  a  hand  brake, 
you  could  stop  a  car  in  six  or  eight  feet,  when  running  three 
or  four  miles  an  hour.  There  isn't  much  difference  in  stop- 
ping on  a  dry  rail  or  a  sanded  rail. 

Robert  Davidson,  called  for  the  plaintiff,  testified: 

''I  was  standing  at  the  desk,  about  eight  feet  south  of 
this  door.  Saw  nothing  until  I  heard  the  crash.  The  door 
was  smashed  in  the  center  and  came  right  in,  and  Doran  was 
pinned  between  it  and  the  end  of  the  car  standing  inside 
of  the  bam." 

Scott  Lamb,  called  for  the  plaintiff,  testified : 

*'I  am  superintendent  of  the  defendant  company.  Have 
been  since  last  December.  Have  charge  of  the  motor  power 
department,  operating  department,  power  plant,  substations, 
tracks,  bridges  and  buildings.  When  I  heard  that  Doran  was 
injured,  I  went  to  the  car  bam  on  a  local  car  which  I  ran 
myself.  The  car  ran  in  on  track  4  and  stopped  right  behind 
the  car  that  smashed  into  the  barn.  I  bumped  into  it.  The 
reason  I  bumped  into  the  car  was  the  slippery  rails.  I  do  not 
know  how  far  back  they  extended.  The  night  was  dark  and 
cold  and  hazy.  It  had  not  been  so  cold  in  the  day,  but  it  was 
getting  colder.  At  the  time  of  the  accident  it  was  quite  cold. 
I  don't  think  there  was  any  wind.  It  was  rather  hazy  and 
frosty.  I  did  not  notice  any  slippery  track  until  I  bumped 
into  this  car.  I  tried  to  stop  the  car  and  the  wheels  slid. 
They  did  not  revolve.  My  car  at  the  time  had  been  moving 
about  three  miles  an  hour.  On  an  ordinary  rail  I  could  stop 
within  a  few  feet.  I  had  concluded  to  stop  about  six  feet  from 
the  car.  The  momentum  of  the  car  caused  it  to  slide  after 
the  wheels  were  locked.    I  have  seen  frost  settle  when  the  rail 
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would  not  be  slippery.  A  slippery  rail  is  not  uncommon.  It 
is  recognized  in  the  street  railway  business,  and  we  sometimes 
have  slippery  rails  in  the  winter,  and  when  we  do,  after  the 
wheels  are  set  with  a  brake,  the  car  will  skid  from  its  own 
momentum.  How  far  it  will  slide  depends  on  how  fast  it 
is  moving  and  the  grade." 

A.  W.  Bottine,  called  by  the  plaintiff,  testified: 

**I  had  been  on  duty  that  night  from  5:00  o'clock  until 
about  12:15,  when  I  took  my  car  in  the  bam.  I  had  not 
noticed  or  observed  the  condition  of  the  tracks  that  night 
until  after  the  accident,  I  then  observed  that  the  rail  was 
slippery.  Especially,  when  I  saw  Lamb's  car  come  in  after 
the  accident.  I  saw  him  coming.  The  switches  were  lined 
for  him.  He  came  real  slow  and  ran  his  car  within  eight  or 
ten  feet  of  the  other  car ;  applied  his  brakes,  but  the  car  kept 
on  sliding,  and  hit  the  Hartman  car.  The  brakes  on  the 
Hartman  car  were  set  tight,  and  Lamb's  car  gave  it  quite 
a  jar.  Lamb  was  not  running,  at  the  time,  over  a  mile  an 
hour." 

He  was  asked  this  question: 

**What  do  you  know  about  the  matter  of  sanding  the 
rails  on  slippery  places  and  on  inclined  places,  around  through 
the  city  of  Waterloo  prior  to  that  time?"  A.  **Well,  there 
had  been  sanders  out.  Men  to  sand  the  rails  at  curves,  slip- 
pery rails  on  pavement  and  railroad  tracks.  I  don't  think 
I  saw  any  out  that  day.  I  have  seen  them  at  other  times.  I 
had  not  observed  any  slipperiness  on  the  tracka  I  was  con- 
ductor. However,  I  knew  my  motorman  had  occasionally 
slipped  past  passengers  who  complained  that  they  couldn't 
get  on  the  car. 
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Robert  Davidson,  called  for  the  plaintiff,  testified  as 
follows : 
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'^I  have  been  a  motorman  five  and  one  half  months  on 
defendant's  lines.  It  is  very  difficult  for  a  motorman  to  tell 
by  looking  at  a  track  ahead  whether  the  wheels  will  slide, 
and  it  is  impossible  to  tell  whether  they  will  slide  when  the 
brakes  are  set,  unless  you  have  been  over  the  track.  The  only 
way  I  know  of  learning  whether  the  rail  is  slippery  is  when 
the  wheels  actually  slide  after  the  brakes  are  set.  How  far 
it  will  run  depends  upon  the  speed.  Sometimes  a  rail  is  so 
slippery  it  is  almost  impossible  to  stop.  I  know  of  no  other 
method  used  by  defendant  to  make  the  rails  so  that  the  car 
could  stop  on  them  when  they  became  slippery,  except  by 
using  sand.  When  they  were  found  slippery  this  fact  was 
rei>orted  to  the  company,  and  the  company  sanded  them  if 
it  was  a  dangerous  place.  This  is  the  only  way  I  know  of  by 
which  the  company  could  have  knowledge  of  the  conditicm  of 
the  track.*' 

W.  A.  Miller,  called  by  the  plaintiff,  testified  that  he 
lived  in  Davenport.  Was  formerly  in  the  street  railway  serv- 
ice in  Davenport.  Had  been  so  engaged  for  about  seven  and 
one-half  years.  Was  familiar  with  the  method  employed  by 
street  railways  in  sanding  tracks.    He  was  asked  this  question : 

**  Describe  these  different  methods.  A.  There  is  a  rule 
with  all  street  car  companies  to  take  care  of  the  rails.  That 
is,  it  is  that  the  cars  are  in  good  condition,  you  know.  But 
on  grades  and  hills,  where  they  go  down  and  up  grade,  it  is 
a  rule  to  have  a  man  sand  these  tracks  with  a  spoon  or  a  shovel 
out  of  a  paiL  Q.  Then  what  other  way  is  there  of  sanding 
the  tracks!  A.  They  use  a  small  sandbox  on  every  car,  hav- 
ing boxes  on  each  end  of  the  car.  When  the  man  fails  to 
sand  these  spots — suppose  it  is  in  the  morning  early  before 
the  man  is  out — ^they  have  a  pail  and  they  use  this  sand  by 
turning  on  a  little  faucet  here,  just  the  same  as  you  would 
turn  on  a  water  faucet.  The  faucet  is  just  to  the  right  of 
the  motorman.    He  has  got  his  brake  and  his  controller  on 
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his  right  hand,  and  this  little  faucet  is  right  there  where  he 
can  loosen  his  control  handle  and  turn  on  the  sand.  There 
is  a  little  rubber  tube  that  runs  down  and  sands  about  so 
close  to  the  track,  and  it  throws  a  little  stream  of  sand  on 
the  rail,  perhaps  as  large  as  my  finger.  Q.  Then  what  other 
devices  have  they  used  in  the  last  five  or  six  years  in  sanding 
the  tracks?  A.  They  use  a  small  box,  only  it  is  a  more  mod- 
em pattern,  a  device  so  there  is  more  pressure  to  the  sand  to 
get  it  out  faster.  The  pressure  is  applied  by  air  connected 
with  the  air  brake.  To  stop  a  car  on  a  slippery  track,  the 
first  thing  is  to  reverse  the  power;  the  brake  cuts  no  figure 
until  the  motorman  has  done  that.  Then  the  motorman  grad- 
ually throws  on  a  brake  so  as  to  give  the  wheels  a  chance  to 
act  from  this  reverse  and  the  sand,  and  then  the  current 
reverses  it.  The  throwing  of  the  brake  does  no  good  until 
you  get  sand  on  it.  These  sand  devices  that  I  speak  of,  that 
use  air  power,  cannot  be  used  upon  cars  that  are  not  equipped 
with  air.  Davenport  is  the  only  place  where  I  worked  on 
street  railways.  That  is  a  hilly  town  and  the  grades  are 
steep.  When  the  weather  was  bad  and  there  was  a  little 
snow  or  dampness  to  make  the  rails  sweat,  then  the  sand  man 
had  to  sand  these  grades.  There  was  no  necessity  of  sanding 
on  level  tracks.  It  was  only  upon  the  grades.  It  did  not 
require  sanding  upon  the  track  upon  a  level  grade  to  stop 
a  car  with  a  hand  brake  upon  an  ordinary  rail.  A  motorman 
might  find  a  dry  rail  upon  one  part  of  the  track,  and  in  the 
next  block  a  slippery  rail.  It  is  impossible  for  him  to  tell 
in  advance  where  he  will  find  a  slippery  rail.  The  only  way 
is  by  stopping  on  a  slippery  rail.  The  only  cars  that  I  am 
familiar  with,  other  than  the  Davenport  line,  is  the  I.  &  I. 
Interurban,  whose  lines  end  at  Davenport.  The  I.  &  I.  cars 
are  double-truck  cars,  with  extra  heavy  pressure  of  air. 


>> 


0.  S.  Lamb,  superintendent  of  defendant  company,  for 
and  in  behalf  of  the  defendant,  testified  touching  this  matter : 
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''I  have  had  some  experience  as  a  motorman.  Some  of 
the  single-truck  cars  on  defendant's  road  were  formerly 
equipped  with  sand  devices.  The  equipment  was  taken  off. 
most  of  it  prior  to  my  employment.  I  took  some  oflf  after  1 
came  to  the  company.  The  sand  equipment  was  taken  off 
of  practically  the  same  type  of  cars  as  car  45,  the  one  that 
caused  the  injury.  The  cars  from  which  the  sand  equipment 
was  taken  were  equipped  with  the  same  kind  of  brakes  as 
car  45.  It  was  taken  off  because  it  was  never  used.  The 
reason  it  was  never  used  was  because  it  was  not  practical. 
We  had  too  much  trouble  with  it.  It  was  impossible  to  keep 
the  sand  dry ;  though  dried  and  put  in  boxes,  it  would  collect 
moisture,  and  the  pipe  from  the  sand  box  to  the  rail  would 
get  stopped  up,  and  would  not  work  at  times  when  the  motor- 
man  depended  upon  it.  There  was  more  likelihood  of  trouble 
with  it  than  without  it;  it  was  never  ready  when  wanted; 
there  was  no  way  to  keep  it  dry.  There  is  no  way  on  a  gravity 
sander  to  keep  the  sand  dry  and  have  it  work.  In  a  gravity 
Sander  the  sand  runs  from  its  own  weight  from  the  pipe  to 
the  rail.  In  air  sanders  the  sand  is  blown  by  air  pressure 
from  the  air  trap  into  the  pipe,  and  then  onto  the  rail.  Our 
interurban  cars  are  equipped  with  air  and  air  sanders.  Sand 
is  not  necessary  on  a  level  grade.  On  level  grades,  such  as 
we  have  in  Waterloo,  we  do  not  use  it  on  our  street  cars. 
We  use  sand  at  certain  places  on  the  rails.  It  is  a  necessary 
thing  to  put  it  on  the  rails  in  places  in  some  manner.  That 
is  because  we  sometimes  have  slippery  rails  and  cannot  stop 
without  sand.  When  you  come  to  a  stop,  and  the  wheels  are 
locked  with  a  brake,  if  the  track  is  slippery,  the  car  may  run 
fifty  or  it  may  run  one  hundred  feet.  The  slippery  condition 
is  caused  by  weather  and  changes  in  weather,  and  it  cannot 
be  anticipated ;  the  frost  or  dampness  comes  and  you  have  got 
a  slippery  rail.  When  you  have  a  slippery  rail  and  you  want 
to  stop  the  car  on  a  grade,  you  have  to  sand  it.  If  the  wheels 
are  locked  on  a  slippery  rail  at  a  place  where  the  track  is 

level,  the  car  will  slide,  but  if  the  brakes  are  not  wound  up 
Vol.  170  lA.— 40 
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tight  enough  to  lock,  a  little  more  time  in  stopping  is  taken. 
The  car  will  stop  all  right  on  a  slippery  rail,  but  if  the  motor- 
man  rons  on  a  slippery  rail  and  locks  his  wheels  by  the 
brake,  he  will  slide  even  on  a  level  track.  The  tracks  in 
front  of  the  car  bam  were  in  an  open  space,  and  were  affected 
by  weather,  the  same  as  the  rest  of  the  track,  and  at  times 
would  get  slippery.  These  tracks  were  used  by  many  cars 
every  night,  which  had  to  stop  before  reaching  the  bam,  after 
they  had  left  the  main  line.  Ordinarily,  the  cars  had  to  stop 
after  they  passed  through  the  last  switch  before  they  got  into 
the  bam.'* 

This  witness,  further  speaking  of  the  gravity  sanders 
which  had  been  taken  off  the  cars,  said : 

"The  sand  boxes  were  inside  the  car  in  the  dry.  The 
cars  were  heated  with  electricity.  When  we  put  the  sand 
in  it  was  dry,  and  the  pipes  were  cleaned  out.  When  we  first 
put  it  in,  it  would  run  out  all  right.  The  boxes  would  hold 
about  two  buckets  of  sand.  It  would  last  something  like  a 
week  or  so.  The  cars  were  run  in  all  sorts  of  weather  and 
would  get  damp.  We  had  a  dryer  for  it  before  putting  it  in. 
It  ran  through  a  pipe  with  a  two-inch  opening  in  the  top  and 
a  three-quarters  inch  at  the  bottom.  I  would  consider  that  a 
proper  pipe.  It  didn't  tend  to  pack  the  sand.  The  pipe  did 
not  run  full  of  sand.  I  never  tried  to  have  the  sand  taken 
out  each  night  and  dried  and  put  back  for  the  next  day,  or 
even  three  days.  Never  tried  to  refill  the  sander  every  morn- 
ing with  dry  hot  sand.  After  we  took  these  sanders  off, 
whenever  there  was  a  place  that  needed  sanding,  the  motor- 
man  would  report  it  and  we  would  sand  it.  We  had  a  man 
for  that  purpose.  They  never  went  out  unless  we  sent  them. 
When  we  directed  them  to  sand,  it  was  their  duty  to,  and  they 
did,  sand  the  tracks.  There  were  only  two  places  where  we 
deemed  it  necessary  to  sand  when  the  weather  conditions 
required  it.  One  of  these  was  the  Illinois  Central  crossing  on 
Water  street    It  was  down  grade  to  this  crossing.    The  view 
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is  shut  off.  The  crew  cannot  tell  when  a  train  is  coming. 
We  keep  it  sanded  on  account  of  emergencies.  The 
other  is  the  ticket  office  in  which  are  the  main  waiting  rooms. 
People  congregate  there.  The  cars  are  stopping,  coming  in 
and  going  out.  Someone  is  likely  to  step  in  front  of  the  cars. 
These  places  are  sanded  when  they  are  getting  slippery.  I 
deem  the  cars  safer  without  these  gravity  sanders  on  a  level 
track  because  the  motorman  depends  upon  the  sand  in  case 
of  an  emei^ncy.  If  a  motorman  relies  upon  the  sand  to  stop, 
and  the  sand  doesn't  work,  he  is  lost,  he  is  going  to  get  hurt. 
You  can  rely  on  air  sanders  ninety  per  cent  of  the  time.  A 
motorman  wha  doesn't  have  sand  approaches  a  place  of  dan- 
ger with  his  car  under  control.  It  is  impossible  to  tell 
whether  tracks  are  slippery  until  the  wheels  slide.  Our  tracks 
in  front  of  the  waiting  or  ticket  room  are  level,  and  we  use 
sand  there,  because  we  have  to  stop  suddenly.  Sand  was  kept 
at  the  waiting  station,  at  the  shops,  and  at  the  car  bam.  It 
was  brought  from  the  dryer  at  the  shops.  I  knew  the  tracks 
in  front  of  the  bam  were  unused  except  as  the  cars  finally 
came  in  to  go  into  the  bam.  I  knew  the  tracks  lying  outside 
would  be  covered  by  frost  in  the  course  of  one-half  or  one 
hour,  and  that  frost  sometimes  makes  the  rails  slippery.  I 
didn't  direct  anyone  to  sand  these  tracks." 

James  M.  Maxey ,  testifying  for  the  defendant,  said : 

That  for  twenty  years  he  had  been  connected  with  the 
Des  Moines  City  Railway  Company.  During  the  first  ten 
years  was  motorman.  Since  then  has  been  assistant  master 
mechanic;  that  during  the  ten  years  he  was  motorman  he 
had  experience  in  operating  sand  devices  on  cars;  that  ''at 
the  present  time  all  Des  Moines  cars  are  double-truck  cars, 
and  on  all  cars  where  they  have  air  brakes  they  use  air  sand- 
ers; on  others  the  hand  or  foot  sanders.  The  foot  sander 
consists  of  a  bowl  which  sets  inside  of  the  car  and  holds  a 
couple  of  pails  of  sand.  It  tapers  at  the  bottom  where  there 
is  a  sliding  valve  to  which  there  is  a  rod  attached.    The  other 
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end  is  attached  to  a  lever  above  the  floor.  When  the  motor- 
man  steps  on  the  lever  it  pulls  the  slide.  A  spring  returns  the 
valve  to  its  place.  There  is  another  kind  of  valve  on  a 
foot  sander  which  consists  of  a  ball  which  is  raised  by  a 
lever.  The  greatest  drawback  to  the  sander  is  that  the  end 
of  the  hose  that  follows  the  rail  is  bound  to  get  damp  on  a 
drizzly  day,  and  if  it  gets  damp  two  or  three  inches  up  the 
spout,  the  sand  clogs  and  it  won't  work,  but  the  motorman 
can  knock  it  out  with  a  switch  rod  by  hitting  the  hose.  A 
wire  hose  is  generally  used.  It  is  the  slushing  up  from  the 
bottom  that  wets  the  hose.  Quite  frequently  a  motorman 
relies  upon  his  sand,  and  it  doesn't  work,  where  if  he  didn't 
rely  upon  it  he  would  take  a  little  more  time  to  stop.  We 
have  been  experimenting  with  these  gravity  foot  sand  devices 
for  fifteen  or  sixteen  years.  We  now  use  them  solely  on 
double-truck  cars.  These  sanders  fail  when  we  need  them 
most.  They  fail  in  rainy  wet  days,  when  there  is  dampness. 
From  my  knowledge,  the  use  of  gravity  sanders  on  cars  like 
the  one  in  question,  I  would  say  that  the  sander  is  so  unre- 
liable that  such  cars  would  be  safer  in  operation  when  not 
equipped  with  such  gravity  sander.  Sand  is  very  essential 
on  a  grade  or  a  hill  or  a  slippery  place,  where  you  have  to 
stop.  There  should  be  sand  if  you  can  get  it  there.  The 
reason  we  experiment  with  sanding  devices  is  to  get  some- 
thing that  we  can  depend  upon.  The  Des  Moines  Company 
run  one  hundred  cars,  and  all  have  sand  equipment,  or, 
rather,  we  have  tried  to  have  sand  equipment.  We  didn't 
always  get  it  to  work.  Excepting  on  light  open-face  cars, 
Des  Moines  has  used  sand  equipment  for  the  last  fifteen 
years.  All  double-truck  cars  had  sand  equipments  until  a 
year  ago.  The  company  doesn't  use  any  single-truck  cars 
without  equipment.  When  I  commenced  with  the  company 
twenty  years  ago,  thirty  of  those  cars  didn't  have  sand  equip- 
ment. During  the  last  fifteen  years  the  single-truck  cars  did 
have  sand  equipment  and  we  aim  to  keep  sand  in  the  box, 
and  when  it  wasn't  stopped  up  we  used  it.  A  motorman  can- 
not always  tell  when  it  is  stopped  up.    The  air  brake  is  the 
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most  modern  invention  for  heavier  ears.  Des  Moines  has  no' 
single-truck  cars  in  operation  at  the  present  time.  Des  Moines 
is  a  very  hilly  town.  There  are  still  a  few  cars,  equipped 
with  air  brakes,  on  which  we  are  still  using  the  gravity  sander. 
We  do  not  sand  the  level  tracks  in  Des  Moines  by  hand  at  all 
only  on  the  hills." 

F.  J.  Hanlon,  called  for  the  defendant,  testified  that  he 
was  manager  of  the  Mason  City  &  Clear  Lake  Railway  Com- 
pany, and  had  been  for  fifteen  years ;  that  it  was  an  interur- 
ban  road.  He  said  he  had  run  lots  of  electric  cars  but  never 
worked  as  motorman.  He  said  it  was  his  opinion  that  single- 
truck  street  cars  should  not  be  equipped  with  sanding  devices  ; 
that  it  tended  to  careless  operation,  but  said  a  good  many 
street  railway  companies  used  sand  equipment ;  that  his  com- 
pany used  it  on  heavier  cars ;  that  some  of  the  sand  equipment 
was  air  and  some  gravity ;  that  they  removed  the  sand  equip- 
ment on  the  light  cars  some  thirteen  years  ago.  He  didn  't 
think  there  had  been  any  improvements  since;  that  the  foot 
Sanders  on  the  heavier  cars  are  very  similar  to  those  that  were 
taken  oflf  the  light  cars.  The  sanders  operated  very  similarly 
on  the  two  classes,  the  light  and  the  heavy,  and  the  purpose 
of  the  sand  in  each  is  the  same ;  that  they  kept  them  on  the 
big  cars  because  they  were  harder  to  stop.  He  says  he  recog- 
nizes that  sand  is  necessary  for  safety  in  the  operation  of 
street  railways  at  certain  places,  and  it  is  simply  the  best 
way  of  getting  it  there.  The  purpose  of  sanding  a  track  is 
to  keep  the  wheels  from  slipping;  that  the  car  will  stop 
quicker  if  sanded. 

This  is  practically  all  the  testimony  that  was  offered  and 
admitted,  touching  the  use  of  sand  and  sanders  on  street 
railway  tracks,  and  this  is  the  testimony  on  which  the  jury 
^    ^,  was  permitted  to  say  whether  or  not  the  fail- 

1.  Master  and  " 

SERVANT :  safe    ure  on  the  part  of  the  defendant,  to  use  sand 

place  to  work :  '  -^  ' 

car^tracks'*^^^^   ^^  ^^  tracks  at  the  point  in  question,  or  to 

negligence.         place  saudcrs  upon  its  cars,  was  actionable 

negligence  rendering  the  company  liable  for  the  injury  sus- 
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tained  by  the  plaintiff  under  the  circumstances  detailed  in 
this  case. 

The  only  statute  in  force  at  the  time  of  this  accident 
touching  the  use  of  the  sanders  upon  street  railways  was 
Chapter  52  of  the  Acts  of  the  33d  Oeneral  Assembly,  which 
reads  as  follows : 

''Every  .  .  .  company  .  .  .  operating  a  street 
railway  in  this  state  shall  equip  every  double-truck  passenger 
car  of  thirty-seven  feet  and  more  in  length  over  all,  or  weigh- 
ing thirty-five  thousand  pounds  or  more,  purchased,  built,  or 
rebuilt  hereafter,  with  power  brakes  other  than  hand  capable 
of  bringing  such  car  to  a  stop  within  a  reasonable  distance, 
together  with  equipment  for  sanding  rails  of  any  street  rail- 
way, which  brake  and  sand  equipment  shall  be  controlled  and 
operated  by  the  motorman  on  said  car."  (A  violation  of  this 
section  is  punishable  by  fine.) 

Chapter  38  of  the  Acts  of  the  34th  General  Assembly  was 
not  passed  until  after  this  accident  occurred,  and  is,  therefore, 
not  to  be  considered  in  determining  any  duty  of  the  company 
in  respect  to  the  matter  in  controversy,  but  neither  of  these 
statutes  attempts  to  regulate  or  control  the  duty  of  the  oper- 
ator of  a  street  railway  in  respect  to  cars  such  as  the  car 
in  controversy  here.  There  was  no  statutory  duty  resting  on 
the  defendant,  at  the  time  of  this  accident,  to  place  sanding 
devices  upon  cars  of  the  character  of  the  one  that  caused  the 
injury.  Chapter  38  of  the  Acts  of  the  34th  Oeneral  Assembly 
only  relates  to  cars  of  over  thirty-two  feet  in  length.  This 
car,  the  record  shows,  was  under  thirty-two  feet  in  length. 
In  failing  to  place  sand  upon  the  car  in  question,  the  company, 
therefore,  did  not  violate  any  duty  imposed  upon  it  by  the 
statute.  If  it  can  be  held  liable  at  all  for  its  failure  to  sand 
the  tracks,  or  to  place  sand  devices  upon  the  car,  it  must  be 
found  in  its  common  law  duty  to  its  employees,  to  furnish 
them  a  reasonably  safe  place  to  work  and  reasonably  safe 
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appliances  with  which  to  perform  the  work.  At  common  law 
it  was  the  duty  of  the  master  to  exercise  reasonable  care  to 
furnish  the  servant  a  reasonably  safe  place  to  work,  in  dis- 
charging the  duties  imposed  upon  him  by  the  master. 

There  is  no  question  in  this  case  that  the  plaintiff,  at  the 
time  of  the  injury,  was  in  and  about  his  master's  business,  at 
the  place  and  in  the  place  designated  by  the  master  in  which 
to  perform  the  services  required  of  him.  He  was  exposed  to 
hazard  from  incoming  cars  in  the  event  the  rails  became  slip- 
pery. This  might  be  considered  a  hazard  incident  to  his  em- 
ployment, providing,  however,  the  master,  by  the  exercise  of 
reasonable  care  for  the  safety  of  the  servant,  could  not  have 
removed  the  danger.  Negligence  always  presupposes  a  duty. 
The  duty  here  that  rested  on  the  master  was  to  exercise  rea- 
sonable care  to  furnish  the  servant  a  reasonably  safe  place 
to  work.  These  cars  came  and  went  by  the  direction  of  the 
master.  They  were  brought  to  this  bam  and  housed  in  this 
bam  by  the  direction  of  the  master.  These  tracks  were  laid 
and  these  doors  prepared  and  made  for  that  purpose.  Behind 
these  doors  and  in  front  of  these  tracks,  the  plaintiff  was 
required  to  work.  The  evidence  discloses  that  these  tracks 
were  exposed  to  weather  conditions;  that  these  tracks,  under 
certain  conditions  of  the  weather,  became  slippery  and  cars 
were  liable  to  slide  and  slip,  and  the  motorman  lose  control. 

The  jury  might  well  have  found  under  this  record  that 
reasonable  prudence  and  care  require  that  these  tracks  be 
sanded  at  the  point  where  the  motorman  was  required  to 
stop  before  entering  the  bam ;  that  ordinary  care  on  the  part 
of  the  master  required  this  to  be  done  for  the  safety  of  the 
servant.  It  appears  that  tracks  exposed  as  these  were  on  that 
night,  under  the  weather  conditions  that  existed,  do  become 
slippery,  and  when  they  do,  the  car  in  the  hands  of  the  motor- 
man  passes  beyond  his  control ;  that  the  devices  provided  by 
the  company  for  stopping  the  car  were  not  reasonably  suf- 
ficient against  the  known  effect  of  the  changing  weather  con- 
ditions at  that  season  of  the  year  and  at  that  time  of  the 
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night.  The  master  is  chai^eable  with  knowledge  that  climatic 
influences  occasionally  will  produce  conditions  which  are  apt 
to  endanger  the  safety  of  the  instrumentalities  which  are  rea- 
sonably secure  in  normal  weather. 

Whether  under  all  the  circumstances  disclosed  here  the 
defendant  company  was  negligent  in  not  anticipating  that 
these  rails  might  become  dangerous  through  climatic  influ- 
ences upon  them,  and  in  not  providing  .against  it,  is  not  a 
question  of  law  but  a  question  of  fact,  and  is,  therefore,  for 
the  jury.  See  Shumtvay  v.  Burlington,  108  Iowa  424,  427; 
Balhoff  V.  By.  Co.,  65  N.  W.  (Mich.)  592. 

It  is  no  answer  to  say  that  the  master  did  not  know  that 
climatic  conditions  had  produced  changes  which  imperiled  the 
servant.  There  is  still  a  question  whether  or  not  the  master, 
by  the  exercise  of  reasonable  care  for  the  safety  of  the  serv- 
ant, could  and  should  have  known  of  the  existence  of  the 
dangers,  so  that  by  the  exercise  of  reasonable  care  and 
thoughtfulness  for  the  servant's  safety  he  might  have  reme- 
died the  condition  by  the  exercise  of  reasonable  diligence 
before  the  disaster. 

It  is  true  that  the  master,  in  providing  for  the  safety  of 
his  servant,  is  not  required  to  anticipate  and  guard  against 
every  possible  danger.  He  is  only  required  to  use  such  reason- 
able care,  take  such  reasonable  precaution  to  prevent  accident 
or  injury,  as  a  reasonably  prudent  person  would  take  or  adopt 
to  avoid  the  danger.  The  duty  which  the  law  imposes  upon 
the  master  is  to  use  ordinary  care  and  supervision  of  the 
instrumentalities  employed  in  or  about  which  the  servant  is 
required  to  work,  so  as  not  to  unreasonably  or  unnecessarily 
expose  the  servant  to  hazards  which  reasonable  foresight  could 
have  anticipated  and  reasonable  care  guarded  against. 

We  think,  under  the  showing  here  made,  that  the  court 
did  not  err  in  overruling  defendant's  motion  to  instruct  the 
jury  to  return  a  verdict  for  the  defendant. 

We  next  come  to  consider  whether  or  not  the  court  erred 
in  the  trial  of  the  cause,  and  in  the  making  of  the  record  upon 
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vrhich  the  case  was  finally  submitted  to  the  jury.    The  first 
2   appkai  and       contention  of  appellant  relates  to  the  action 
exciuafon^'of "     of  the  couTt  in  receiving  evidence  over  the 
otfiwwile  objection  of  the  defendant,  and  in  refusing 

brought  out.  evidence  offered  by  the  defendant  claimed  to 
have  been  pertinent  to  the  issue.  Upon  this  question  appellant 
assigns  seventeen  distinct  errors.  A  careful  re-reading  of 
the  entire  record  satisfies  us  that  there  was  no  error  preju- 
dicial to  the  rights  of  this  defendant  in  the  first  fifteen  errors 
assigned,  for  the  reason  that  every  matter  sought  to  be  elicited 
by  the  defendant  from  its  witnesses,  and  to  which  objections 
were  interposed  and  sustained,  was  fully  brought  out  in  other 
portions  of  the  same  witness'  testimony,  and  the  error,  there- 
fore, in  sustaining  the  objection,  if  error,  was  not  prejudicial 
to  any  rights  of  the  defendant  in  this  cause. 

The  defendant's  next  complaint  is  that  the  court  erred 
in  permitting  plaintiff's  counsel  to  read  from  the  deposition 
of  one  Dougherty.    It  appears  that  sometime  prior  to  the  trial 

the   plaintiff   had   taken   the   deposition   of 

'  ancient  rule       Dougherty,  and  that  this  deposition  was  on 

peaching  one's    file  in  the  clcrk's  o£Sce  at  the  time  of  the  trial. 

own  witness  * 

modification  '     This  trial  was  commenced  on  the  16th  day  of 

recognized. 

April,  1912.  For  some  reason  which  is  not 
apparent  in  the  record,  witness  Dougherty  was  present  in 
the  court  room  at  the  time  of  the  trial.  This  precluded  plain- 
tifl'  from  using  his  deposition,  so  he  called  Dougherty  on  the 
stand  ill  rebuttal,  and  the  record  thereupon  disclosed  the 
following : 

In  answer  to  questions  propounded  by  plaintiff's  counsel, 
Dougherty  answered:  **I  live  at  Waterloo.  Am  street  car 
conductor,  and  have  been  for  about  seventeen  months.  I  was 
conductor  the  night  Doran  got  hurt.  I  never  operated  a  car 
on  this  track  before  I  was  conductor."  Q.  **Now  then,  when 
you  were  conductor  on  that  line,  I  would  ask  you  whether 
or  not  it  is  true  that  the  only  places  sand  was  put  upon  the 
tracks  was  at  the  Illinois  Central  crossing  and  the  waiting 
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station f  A.  '^I  cannot  just  think  of  anywhere  else  just 
now.  My  deposition  was  taken  March  27  th."  Q.  '*  To  refresh 
your  recollection,  I  will  read  this  question."  (Defendant 
objected  to  the  reading  of  any  part  of  the  deposition  as  being 
incompetent,  the  witness  having  been  produced  by  the  plain- 
tiff and  put  upon  the  witness  stand.  This  was  overruled.) 
Q.  **This  to  refresh  your  recollection.  I  will  read  a  couple 
of  questions,  and  then  no  doubt  you  can  remember  better." 
Counsel  for  defendant  said:  ''I  want  my  objection  there 
again  to  the  reading  and  the  ruling  upon  it  by  the  court." 
(No  ruling.)  Plaintiff's  counsel  then  read  from  the  deposi- 
tion as  follows:  Q.  **In  other  words,  did  the  company  have 
a  regular  sand  brigade  that  worked  upon  the  track  in  differ- 
ent places  from  time  to  time?"  A.  **Yes,  sir."  Q.  "How 
many  men  ? "  A.  "  Sometimes  they  had  one,  sometimes  more. ' ' 
Q.  **How  would  they  operate!  Would  they  ride  from  place 
to  place  on  the  car,  I  mean  from  a  bad  place  here  in  one 
place  and  sand  that  up  and  then  go  to  some  other  place  where 
it  needed  sanding!"  A.  **Yes,  sir."  **Now  after  hearing 
that  testimony  that  you  swore  to  on  the  27th  day  of  March, 
I  would  ask  you  whether  or  not  you  can  recall  other  places 
besides  the  place  at  the  station  and  at  the  railway  track!" 
(This  was  objected  to  by  defendant's  counsel  and  a  motion 
made  to  strike  from  the  record  what  had  been  read  from  the 
deposition  by  counsel  for  the  same  reason  as  urged  before.) 
By  the  court:  '*Well,  he  may  answer  the  question."  A. 
**No,  I  cannot."  Q.  **You  cannot  remember  any  others!" 
A.  "No,  sir." 

Cross-examination:  "The  two  places  that  were  sanded, 
as  I  remember,  were  at  the  Illinois  Central  crossing  and  just 
east  of  the  Fourth  street  bridge,  and  at  the  waiting  station. ' ' 

It  is  apparent  from  this  record  that  Dougherty  was  in 
the  employ  of  the  defendant  company  at  the  time  of  the 
accident  and  at  the  time  of  the  trial ;  that  plaintiff  had  taken 
his  deposition  on  the  27th  day  of  March.  It  is  not  urged,  nor 
have  we  any  reason  to  assume,  that  the  witness  did  not  in  that 
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deposition  testify  substantially  as  read  by  counsel.  Assum- 
ing that  he  did,  it  is  apparent  that  he  had  changed  his  atti- 
tude, to  the  surprise  and  disappointment  of  counsel.  His 
presence  in  the  court  room  is  not  accounted  for.  It,  however, 
prevented  the  plaintiff  from  reading  the  deposition  to  the 
jury  as  substantive  evidence  of  the  facts  therein  related. 
The  witness  was  not  called  by  the  defendant,  although  the 
testimony  given  by  him  upon  this  trial  is  quite  in  accord  with 
defendant's  contention,  and  against  the  contention  of  the 
plaintiff.  Counsel  for  the  plaintiff,  taken  no  doubt  by  sur- 
prise, resorted  to  the  deposition  for  the  purpose  of  refreshing 
the  witness'  memory  from  the  deposition  itself. 

This  deposition,  we  must  assume,  was  taken  in  good  faith 
by  the  plaintiff  for  the  purpose  of  use  upon  the  trial,  and  for 
the  purpose  of  producing  evidence  as  to  the  substantive  fact 
therein  inquired  about.  Counsel,  lulled  into  security  as  to 
what  this  witness  would  say  on  this  point,  and  having  every 
reason  to  believe  that  his  testimony  would  be  in  accord  with 
the  other  testimony  given  by  him,  and  by  plaintiff's  other 
witnesses,  called  him  to  the  stand.  For  some  reason,  which 
the  record  does  not  fully  explain,  but  which  may  be  inferred, 
the  witness  changed  front.  His  testimony  on  the  stand  abso- 
lutely contradicts  the  statements  made  by  him  in  the  deposi- 
tion. His  testimony  given  on  the  stand  supports  defendant's 
contention  and  rebuts  plaintiff's.  Defendant  has  the  benefit 
of  his  testimony  so  given  for  what  it  is  worth.  Does  reason 
or  fairness  suggest  that  the  door  should  be  shut  on  the  plain- 
tiff, that  the  plaintiff  should  be  held  bound  by  this  testimony, 
without  an  opportunity  to  explain  the  circumstances  under 
which  he  was  induced  to  call  the  witness  as  his  ownT  Should 
he  not  be  permitted  to  point  out  the  manner  in  which  the  pit 
was  dug  into  which  he  fell!  To  hold  a  party  bound  by  testi- 
mony so  fraudulently  imposed  upon  him  would  be  a  travesty 
on  justice,  and  would  make  the  rule,  that  a  party  cannot 
impeach  his  own  witness,  a  door  through  which  wrong  or  error 
may  enter  and  truth  be  shut  out.    When  it  is  so  apparent  in 
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the  record  that  plaintiff's  counsel  was  trapped  by  the  witness 
into  placing  him  upon  the  stand,  the  rule  that  prevents  the 
introduction  of  statements,  contrary  to  his  testimony  given 
on  the  stand,  ought  to  be,  in  some  degree  at  least,  relaxed; 
that  is,  where, one  induces  the  other  to  place  him  upon  the 
witness  stand  in  the  belief,  founded  upon  his  previous  state- 
ments, that  he  will  testify  to  a  certain  fact  as  existing,  and 
then  when  called  flatly  denies  the  existence  of  the  fact,  the 
party  ought  not  to  be  held  bound  by  his  testimony  without  an 
opportunity  to  expose  to  the  jury  the  conditions  and  circum- 
stances and  the  facts  which  led  up  to  the  calling  of  the  witness. 
We  are  not  without  authority  on  this  point  in  this  state.  All 
counsel  tried  to  do  here  in  this  case  was  to  refresh  the  wit- 
ness' memory  by  calling  his  attention  directly  to  the  former 
testimony  given  by  him,  which  was  on  file  in  the  cause  at  the 
time,  but  which  plaintiff  was  not  permitted  to  use  as  sub- 
stantive testimony. 

In  Hall  V.  C.  R.  I.  &  P.  Ry.  Co,,  84  Iowa  311,  a  con- 
dition such  as  we  have  here  confronted  the  court.  In  that 
case,  the  plaintiff,  for  the  purpose  of  proving  his  theory 
of  the  case,  called  a  witness  named  Collins.  Collins,  when 
examined,  testified  to  a  state  of  facts  diametrically  opposed 
to  the  theory  upon  which  plaintiff  rested  his  case,  and  to 
establish  which,  Collins  was  called.  The  plaintiff  then  pro- 
duced a  written  statement  signed  and  sworn  to  by  Collins, 
and  the  witness  was  asked  whether  he  did  not  sign  this  writ- 
ing, which  was  read  to  him  in  the  presence  of  the  jury.  The 
witness  first  denied  that  he  signed  it,  and  then  finally  admit- 
ted that  he  did  sign  it.  He  was  then  asked  if  he  did  not 
state  to  other  parties  certain  facts,  which  were  in  the  line  of 
plaintiff's  contention,  and  he  answered  both  questions  in  the 
negative.  Error  was  assigned  upon  the  action  of  the  court 
in  permitting  the  plaintiff  to  cross-examine  this  witness  in 
this  way  after  he  had  been  called  for  and  in  behalf  of  the 
plaintiff.  The  court  said:  **It  is  the  general  rule  that  a 
party  cannot  impeach  his  own  witness  by  introducing  evidence 
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which  tends  to  show  that  he  is  unworthy  of  belief.  .  .  . 
When  a  party  is  surprised  by  the  testimony  given  by  his  wit- 
ness, the  attention  of  the  latter  may  be  called  to  the  time  and 
place  where  it  is  claimed  he  made  contrary  statements.  This 
is  not  for  the  purpose  of  laying  the  foundation  for  impeach- 
ment, but  to  probe  and  quicken  the  recollection  of  the  witness, 
and  to  give  him  an  opportunity  to  correct  his  testimony,  if  it 
is  erroneous,  and  to  show  that  it  has  surprised  the  party  who 
called  him  (citing  authorities).  The  district  court  was  within 
the  rule  in  permitting  the  examination  of  Collins  as  to  the 
statements  he  had  made  and  the  paper  he  had  signed."  See 
also  Humble  v.  Shoemaker,  70  Iowa  223 ;  State  v.  Cummins, 
76  Iowa  133 ;  Spaulding  v.  C.  St.  P.  &  K.  C.  By.  Co.,  98  Iowa 
205 ;  State  v.  Walker,  133  Iowa  489. 

The  general  doctrine  here  under  consideration  is  very 
aptly  put  in  30  Am.  &  Eng.  Encyc.  Law,  1130,  under  the 
head,  ** Party  Entrapped  by  Hostile  Witness,''  in  which  it 
is  said: 

**It  frequently  happens  that  a  party  is  entrapped  into 
calling  a  hostile  and  unscrupulous  witness,  who  has  given 
one  account  of  a  state  of  facts  before  the  trial,  but  gives  a 
materially  different  account  on  the  witness  stand.  This  cir- 
cumstance has  given  rise  to  much  discussion,  and  no  little 
contrariety  of  opinion,  as  to  how  far  a  party  thus  surprised 
and  deceived  may  impeach  such  a  witness  by  proving  his  state- 
ments out  of  court.  If  a  witness  unexpectedly  gives  material 
evidence  against  the  party  who  called  him.  such  party  may, 
for  the  purpose  of  refreshing  the  memory  of  the  witness  and 
awakening  his  conscience,  ask  him  if  he  did  not,  on  a  particu- 
lar occasion,  make  a  contrary  statement" — citing  authorities. 

Under  the  heading,  "Proof  of  Prior  Inconsistent  State- 
ments," we  quote  from  the  same  authority  as  follows: 

''Thus  far  the  authorities  are  agreed,  but  the  question 
is,  should  the  inquiry  stop  here.     If  the  witness  admits  that 
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he  has  made  a  contrary  statement,  there  is,  of  course,  no 
necessity  for  other  evidence  of  it,  and,  according  to  many 
weighty  decisions,  if  he  denies  making  the  imputed  state- 
ment, the  party  cannot  be  allowed  to  prove  it  by  other  wit- 
nesses where  it  would  not  be  admissible  as  independent 
evidence,  and  can,  therefore,  have  no  effect  but  to  impair  the 
credit  of  the  witness  with  the  jury.  On  the  other  hand,  it 
has  been  urged  with  much  reason  that  a  party  should  not  thus 
be  placed  at  the  mercy  of  a  designing  witness,  and  there  are 
many  cases  in  which  it  is  held  that  where  a  party  has  been 
surprised  and  entrapped  by  his  own  witness,  the  court  may, 
in  its  discretion,  allow  him  to  call  other  witnesses  to  prove 
that  such  treacherous  witness  had  previously  made  state- 
ments contrary  to  his  testimony,  not  for  the  purpose  of 
proving  the  truth  of  such  previous  statements,  but  to  show 
the  treachery  of  the  witness,  and  to  set  the  party  right  before 
the  jury.  To  this  effect  is  the  great  weight  of  modem 
authority.'' 

So  it  is  apparent  that  many  courts  have  adopted  a 
broader  rule  than  has  been  recognized  in  this  state,  and  a 
broader  rule  than  we  are  required  to  invoke  to  sustain  the 
action  of  the  court  in  the  instant  case.  We  think  there  is 
no  reversible  error  in  the  action  of  the  court  in  permitting 
the  reading  of  this  deposition,  under  the  facts  and  circum- 
stances disclosed  in  this  case,  and  in  view  of  the  purpose  for 
which  it  was  used. 

The  defendant  next  complained  of  the  action  of  the  court 
in  giving  to  the  jury  instructions  3,  7V^,  8 

4.  Tbial:  in-  j  fx 

Btractione:  ana  V, 

grouniB  of  To  intelligently  consider  instruction  3,  it 

negrligence:  .  ^  ,       ,  ,       . 

non-ncceuity      is  neccssary  for  us  to  go  back  to  the  mstruc- 

to  repeat.  .  , 

tions  given  by  the  court  in  which  the  issues 
were  stated  to  the  jury  upon  which  the  cause  was  submitted. 
Instruction  3,  complained  of,  reads  as  follows: 
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**  Before  the  plaintiff  can  recover  in  this  action,  it  mast 
be  proven  by  the  weight  or  preponderance  of  the  evidence 
introduced  upon  the  trial:  (1)  That  the  defendant  was  neg- 
ligent in  some  one  or  more  of  the  respects  alleged  by 
plaintiff,  and  that  by  reason  thereof,  plaintiff  was  injured 
substantially  in  the  manner  and  at  the  time  alleged  by  him." 

The  complaint  of  this  instruction  is  that  the  jury  was 
left  to  determine  for  itself  in  what  respect  plaintiff  alleged 
that  defendant  was  negligent,  and  it  is  said  in  argument  that 
this  instruction  left  it  to  the  jury  to  search  through  the  plead- 
ings to  ascertain  in  what  respect  the  plaintiff  alleged  that  the 
defendant  was  negligent.  Now  it  is  apparent  that  in  many 
cases  this  complaint  might  be  well  taken,  but  it  is  elementary 
that  the  instructions  must  be  read  together.  Beading  this 
instruction  in  connection  with  the  one  next  to  the  one  imme- 
diately preceding  it,  the  jury  could  not  have  misunderstood 
what  the  court  meant  when  it  said,  *'He  must  prove  by  the 
weight  or  preponderance  of  the  evidence  that  the  defendant 
was  negligent  in  some  one  or  more  of  the  respects  alleged  by 
the  plaintiff." 

In  its  preceding  instruction,  the  court  said,  in  substance, 
that  the  plaintiff  claims  that  the  negligence  of  the  defendant 
which  caused  his  injuries  consisted  in  this :  A  failure  to  put 
sand  upon  the  track  where  it  approached  the  bam  where  the 
car  was  compelled  to  stop,  and  in  failing  to  equip  its  car 
which  caused  the  injury  with  a  sand  box  or  sand  equipment 
so  that  sand  could  be  put  upon  the  track  by  the  motorman, 
and  in  operating  this  car  without  sand  or  sand  equipment 
upon  a  slippery  track  at  said  place,  and  at  too  great  a  rate 
of  speed  in  view  of  the  condition  of  the  track  and  the  lack 
of  sand  or  sand  equipment.  Surely,  the  court  having  stated 
the  grounds  of  negligence  upon  which  plaintiff  predicated  his 
right  to  recover,  it  was  not  necessary  for  the  court  to  repeat 
those  grounds  in  order  that  they  might  know  what  the  court 
meant  when  it  said  that  the  plaintiff  must  prove  that  the 


640  DoBAN  V.  Railway  Co.  [170  Iowa 

defendant  was  negligent  in  some  one  or  more  of  the  respects 
alleged  by  the  plaintiff. 

The  court  followed  this  instruction  immediately  by  giving 
the  jury  a  legal  definition  of  what  constituted  negligence. 
We  think  there  was  no  error  here. 

In  the  seventh  instruction  the  court  said  to  the  jury : 

'*If  you  believe  from  the  evidence  that  the  injury  to  the 
plaintiff  resulted  to  him  by  mere  accident,  and  without  any 
fault  or  negligence  on  the  part  of  the  defendant,  then  the 

plaintiff  cannot  recover  in  this  action.    The 

^'  stnu-tions":         defendant  is  not  an  insurer  of  the  safety  of 

flnnatfv^and     its  employees,   and  it  is  only  liable  where 

D6flrfttlVC 

propoBition :       injuries  are  incurred  without  fault  on  the 

Buffldency. 

part  of  the  person  injured,  and  because  of 
negligence  on  the  part  of  the  defendant.  The  fact  that  plain- 
tiff was  injured  is  not,  in  itself,  evidence  which  tends  in  the 
slightest  degree  to  show  that  the  defendant  was  negligent." 

In  instruction  8  the  court  said  to  the  jury : 

**The  defendant  is  not  bound  to  equip  its  cars  with  the 
best  or  latest  appliances,  but  it  is  defendant's  duty  to  furnish 
appliances  such  as  reasonably  prudent  men  provide  under 
similar  or  like  circumstances.  It  is  for  you  to  say  from  the 
evidence  which  has  been  introduced  upon  the  trial  whether 
or  not,  under  the  circumstances  and  conditions  disclosed  by 
the  evidence,  the  defendant,  in  the  exercise  of  reasonable  and 
ordinary  care  and  diligence,  should  have  had  this  car  equipped 
with  a  sand  box  or  sand  equipment  so  that  sand  could  have 
been  put  upon  said  track  by  the  motorman,  or  should,  on  the 
night  in  question  and  before  the  injury,  have  in  some  way 
caused  sand  to  be  put  upon  the  track  at  the  approach  to  said 
bam.  If  you  find  from  the  evidence  that  the  defendant 
should  have  done  so,  and  that  the  injury  to  the  plaintiff  was 
caused  as  the  direct  and  proximate  result  of  defendant's  fail- 
ure to  do  so,  and  that  plaintiff  was  not  himself  guilty  of 
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contributory  negligence,  as  explained  eli^where  in  these  in- 
structions, then  the  plaintiff  is  entitled  to  recover  in  this 
action ;  otherwise  not. ' ' 

By  the  use  of  the  words,  ** otherwise  not,"  the  jury  must 
have  understood  (assuming  that  they  had  a  reasonable  under- 
standing of  the  English  language)  that,  if  they  found  from 
the  evidence  the  converse  of  the  proposition  above  stated,  then 
their  verdict  must  be  for  the  defendant. 

It  must  be  borne  in  mind  that  instructions  submitted 
to  the  jury  are  given  for  the  purpose  of  guiding  the  jury  in 
the  discharge  of  its  duty  under  the  record  made.  There  is 
no  contention  in  this  case  that  this  car  had  sand  boxes ;  there 
is  no  contention  that  the  defendant  had  put  sand  upon  the 
track  at  the  place  where  the  car  approached  the  bam,  or  that 
any  provision  was  made  that  night  for  sanding  the  track  at 
that  point,  either  from  the  car  or  otherwise.  Indeed,  the  evi- 
dence completely  negatives  any  such  suggestion.  Therefore, 
the  only  question  for  the  jury  to  determine  was,  as  the  record 
then  stood,  whether  or  not,  under  the  circumstances  and  con- 
ditions disclosed  by  the  evidence,  the  defendant,  in  the  exer- 
cise of  reasonable  care  for  the  safety  of  its  employees  in  the 
barn,  should  have  had  its  cars  equipped  with  sand,  or  should 
have  caused  sand  to  be  put  upon  the  track  at  the  place  where 
the  car  approached  the  barn.  The  court  said  to  the  jury  that 
if  they  found  that  reasonable  and  ordinary  care  for  the  safety 
of  the  employees  required  the  company  to  put  sand  upon  the 
track  (it  being  admitted  that  it  did  not  do  so),  and  that  this 
omission  was  the  proximate  cause  of  plaintiff's  injury,  then 
the  plaintiff  was  entitled  to  recover ;  but  that  if,  under  all  the 
facts  and  circumstances  disclosed,  reasonable  care  for  the 
safety  of  the  employees  did  not  require  the  company  to  put 
sand  upon  the  track,  either  through  the  instrumentality  of 
cars  or  otherwise,  on  the  night  in  question,  and  at  the  place 
where  the  car  approached  the  bam,  then  the  plaintiff  could 

not  recover,  even  though  the  failure  to  do  so  was  the  proximate 
Vol.  170  Ia.— 41 
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cause  of  his  injury^  This  is  the  simple  meaning  of  the  eighth 
instruction.  It  gave  the  jury  a  correct  guide  in  the' applica- 
tion of  the  facts  as  they  were  in  the  record. 

The  ninth  instruction,  complained  of,  reads  as  follows: 

**  Under  the  evidence,  it  was  the  duty  of  the  motorman, 
Hartman,  to  approach  the  ham  with  his  car  under  control 
so  that  he  could  make  a  reasonably  quick  stop  at  any  time 

after  he  left  the  line  on  Broadway,  and  be- 

*'  smivAKTr^wn-    ^ore  he  reached  the  barn,  and  if  said  motor- 

gSnce"of"f?i*"     man   failed   to   perform  this   duty,   and   if 

low   scrviuit 

and  master :      plaintiff  was  injured  as  a  result  of  the  negli- 

statement  of  -        .  ,  ,  -.  ,       ..i    •    , 

rule:  inBtruc-     gence  of  Said  motormau  alone,  and  without 

tlona:  byper- 

jection  *****  ^^y  fault  or  negligence  on  the  part  of  the  de- 
fendant company,  then  plaintiff  is  not  entitled 
to  recover,  and  in  that  event,  your  verdict  should  be  for  the 
defendant.  If,  however,  the  motorman,  Hartman,  was  negli- 
gent and  the  defendant  was  also  negligent,  as  alleged  by 
plaintiff,  and  if  plaintiff,  without  contributory  negligence  on 
his  part,  was  injured  as  the  direct  and  proximate  result  of 
the  concurrent  negligence  of  said  Hartman  and  defendant, 
then  plaintiff  is  entitled  to  recover." 

This  instruction  is  criticised  because  the  court  said  to  the 
jury  that,  if  the  plaintiff  was  injured  as  a  result  of  the  negli- 
gence of  the  motorman  alone,  and  without  any  fault  or  negli- 
gence on  the  i>art  of  the  defendant  company,  plaintiff  is  not 
entitled  to  recover;  and  from  this  it  is  argued  that  the  court 
impliedly  said  to  the  jury  that  if  any  cause,  in  any  way, 
without  any  negligence  on  the  part  of  the  defendant,  con- 
curred with  the  negligence  of  the  motorman  in  causing  the 
injury,  the  company  would  be  liable;  that  is,  although  the 
company  was  not  guilty  of  any  negligence  on  its  part,  if 
other  causes  than  the  negligence  of  the  company  concurred 
with  the  negligence  of  the  motorman  in  causing  the  injury, 
the  defendant  is  liable.  There  would,  of  course,  be  no  liability 
on  the  part  of  the  company  if  the  injury  was  the  result  of 
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the  negligence  of  the  motorman,  for  he  was  a  fellow  servant 
with  the  plaintiff.  The  master  is  not  liahle  for  the  negligence 
of  a  fellow  servant,  and,  therefore,  if  there  were  other  causes 
concurring  with  the  negligence  of  the  motorman,  the  defend- 
ant would  not  be  liable,  unless  it  was  responsible  for  the  other 
concurring  cause.  The  criticism  is  not  just.  This  part  of 
the  instruction  presents  the  negative  proposition  that,  if  the 
company  was  not  at  fault,  or  not  negligent,  and  the  jury 
found  that  the  motorman  was  negligent,  and  that  his  negli- 
gence was  the  proximate  cause  of  the  injury,  the  plaintiff 
could  not  recover.  The  jury  are  distinctly  told  in  the  last 
part  of  this  instruction  under  consideration  that,  if  the  motor- 
man  was  negligent,  and  the  company  was  negligent,  as 
charged,  and  the  injury  was  the  proximate  result  of  the  con- 
current negligence  of  both,  then  the  plaintiff  is  entitled  to 
recover;  that  to  hold  the  defendant  liable,  they  must  find 
that  the  company  was  negligent,  and  that  this  negligence  was 
the  concurring  cause,  with  the  negligence  of  the  motorman, 
in  producing  the  injury,  and  that  the  jury  could  not  return 
a  verdict  for  the  plaintiff  unless  they  found  affirmatively  that 
the  defendant  was  guilty  of  the  negligence  charged,  and  that 
this  negligence  was  a  concurring  cause  in  producing  the 
injury. 

It  is  claimed,  however,  that  the  instruction  is  not  full 
enough,  in  that  it  does  not  state  that  the  intervening  or  con- 
curring cause  which  would  render  the  company  liable  must 
be  one  that  the  company  should,  by  the  exercise  of  reasonable 
care,  have  anticipated  or  apprehended.  But  the  jury  had 
been  told  this  before,  and  there  was  no  occasion  for  repeating 
it.  This  instruction  must  be  read  in  connection  with  all  the 
instructions,  and  what  was  here  said  in  this  instruction  must 
be  construed  and  interpreted  in  the  light  of  what  preceded 
and  followed. 

We  think  there  was  no  error  committed  by  the  court  here 
that  justifies  a  reversal  of  the  cause.  See  Walrod  v.  Webster 
County,  110  Iowa  349,  and  cases  cited. 
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cause  of  his  injury^  This  is  the  simple  meaning  of  the  eighth 
instruction.  It  gave  the  jury  a  correct  guide  in  the*  applica- 
tion of  the  facts  as  they  were  in  the  record. 

The  ninth  instruction^  complained  of,  reads  as  follows: 


(( 


Under  the  evidence,  it  was  the  duty  of  the  motorman, 
Hartman,  to  approach  the  barn  with  his  car  under  control 
so  that  he  could  make  a  reasonably  quick  stop  at  any  time 

after  he  left  the  line  on  Broadway,  and  be- 

^'  BBBVAN T  r^^con-    f^^re  he  reached  the  barn,  and  if  said  motor- 

SBnce"of°fei-      D^an   failed   to   perform  this   duty,   and   if 

lour    BcrvADt 

and  maBter :      plaintiff  was  injured  as  a  result  of  the  negli- 
rule:  inatruc-     gence  of  Said  motorman  alone,  and  without 

tions :  bjper- 

critical  Ob-  any  fault  or  negligence  on  the  part  of  the  de- 
fendant company,  then  plaintiff  is  not  entitled 
to  recover,  and  in  that  event,  your  verdict  should  be  for  the 
defendant.  If,  however,  the  motorman,  Hartman,  was  negli- 
gent and  the  defendant  was  also  negligent,  as  alleged  by 
plaintiff,  and  if  plaintiff,  without  contributory  negligence  on 
his  part,  was  injured  as  the  direct  and  proximate  result  of 
the  concurrent  negligence  of  said  Hartman  and  defendant^ 
then  plaintiff  is  entitled  to  recover." 

This  instruction  is  criticised  because  the  court  said  to  the 
jury  that,  if  the  plaintiff  was  injured  as  a  result  of  the  negli- 
gence of  the  motorman  alone,  and  without  any  fault  or  negli- 
gence on  the  part  of  the  defendant  company,  plaintiff  is  not 
entitled  to  recover;  and  from  this  it  is  argued  that  the  court 
impliedly  said  to  the  jury  that  if  any  cause,  in  any  way, 
without  any  negligence  on  the  part  of  the  defendant,  con- 
curred with  the  negligence  of  the  motorman  in  causing  the 
injury,  the  company  would  be  liable;  that  is,  although  the 
company  was  not  guilty  of  any  negligence  on  its  part,  if 
other  causes  than  the  negligence  of  the  company  concurred 
with  the  negUgence  of  the  motorman  in  causing  the  injury, 
the  defendant  is  liable.  There  would,  of  course,  be  no  liability 
on  the  part  of  the  company  if  the  injury  was  the  result  of 
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the  negligence  of  the  motorman,  for  he  was  a  fellow  servant 
with  the  plaintiff.  The  master  is  not  liable  for  the  negligence 
of  a  fellow  servant,  and,  therefore,  if  there  were  other  causes 
concurring  with  the  negligence  of  the  motorman,  the  defend- 
ant would  not  be  liable,  unless  it  was  responsible  for  the  other 
concurring  cause.  The  criticism  is  not  just.  This  part  of 
the  instruction  presents  the  negative  proposition  that,  if  the 
company  was  not  at  fault,  or  not  negligent,  and  the  jury 
found  that  the  motorman  was  negligent,  and  that  his  negli- 
gence was  the  proximate  cause  of  the  injury,  the  plaintiff 
could  not  recover.  The  jury  are  distinctly  told  in  the  last 
part  of  this  instruction  under  consideration  that,  if  the  motor- 
man  was  negligent,  and  the  company  was  negligent,  as 
charged,  and  the  injury  was  the  proximate  result  of  the  con- 
current negligence  of  both,  then  the  plaintiff  is  entitled  to 
recover;  that  to  hold  the  defendant  liable,  they  must  find 
that  the  company  was  negligent,  and  that  this  negligence  was 
the  concurring  cause,  with  the  negligence  of  the  motorman, 
in  producing  the  injury,  and  that  the  jury  could  not  return 
a  verdict  for  the  plaintiff  unless  they  found  affirmatively  that 
the  defendant  was  guilty  of  the  negligence  charged,  and  that 
this  negligence  was  a  concurring  cause  in  producing  the 
injury. 

It  is  claimed,  however,  that  the  instruction  is  not  full 
enough,  in  that  it  does  not  state  that  the  intervening  or  con- 
curring cause  which  would  render  the  company  liable  must 
be  one  that  the  company  should,  by  the  exercise  of  reasonable 
care,  have  anticipated  or  apprehended.  But  the  jury  had 
been  told  this  before,  and  there  was  no  occasion  for  repeating 
it.  This  instruction  must  be  read  in  connection  with  all  the 
instructions,  and  what  was  here  said  in  this  instruction  must 
be  construed  and  interpreted  in  the  light  of  what  preceded 
and  followed. 

We  think  there  was  no  error  committed  by  the  court  here 
that  justifies  a  reversal  of  the  cause.  See  Walrod  v.  Webster 
County,  110  Iowa  349,  and  cases  cited. 
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The  defendant  complains  of  the  action  of  the  court  in 
giving  to  the  jury  instruction  7V^,  which  reads  as  follows: 

**If  you  fail  to  find  from  the  evidence  that  the  defendant 
company  had  actual  knowledge  of  the  slippery  condition  of 
the  track,  or  that,  by  the  exercise  of  reasonable  and  ordinary 
.    _         ,  care,  taking  into  consideration  the  weather 

7.  Trial:  in-  '  "=* 

*ia?fn***''undue  ^^^^^^itions  which  Ordinarily  exist  at  that  sea- 
c^rtafn'lvi"  SOU  of  the  year,  it  should  have  had  actual 
dence.  knowledge  thereof,  such  a  length  of  time  be- 

fore the  accident  that  it  could,  in  the  exercise  of  reasonable 
care,  have  taken  steps  reasonably  necessary  to  prevent  an 
accident,  then  the  defendant  is  not  liable  for  the  injury 
received  by  the  plaintiff,  and  in  that  event  your  verdict 
should  be  for  the  defendant. 

*'0n  the  other  hand,  if  you  find  from  the  evidence  thitt 
the  defendant  did  have,  or  by  the  exercise  of  reasonable  and 
ordinary  care  should  have  had,  such  knowledge  for  such  a 

length  of  time  as  above  suggested,  then  the 
Btniction  ^  defendant  was  negligent,  and  if  the  injury 

inartifidally  o    o        »  «      ^ 

drawn:  test       to  the  plaintiff  was  caused  as  the  direct  and 

to  apply.  ^ 

proximate  result  of  defendant's  negligence, 
and  if  plaintiff  was  himself  not  guilty  of  contributory  negli- 
gence, then  the  plaintiff  is  entitled  to  recover  in  this  action." 

The  defendant  complains  of  the  first  paragraph  of  this 
instruction  on  the  ground  that  it  unduly  emphasizes  weather 
conditions  in  determining  whether  or  not  the  defendant 
should  have  anticipated  that  the  track  was  or  was  likely  to 
become  slippery;  that  in  doing  so  the  instruction  ignored 
facts  favorable  to  the  defendant^  such  as  that  the  tracks  were 
level;  that  the  rules  required  motormen  to  run  slowly  over 
them,  holding  the  car  well  under  control,  and  that  there  had 
been  no  prior  trouble  upon  the  track,  etc.  It  is  not  con- 
tended by  the  defendant  that  if  the  jury  failed  to  find  from 
the  evidence  that  defendant  had  actual  knowledge  of  the  slip- 
pery condition  they  might  not  then  proceed  to  determine 
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whether  or  not,  by  the  exercise  of  reasonable  and  ordinary 
care,  it  should  have  had  such  knowledge  for  such  a  length  of 
time  before  the  accident  that,  with  reasonable  care,  steps  could 
be  taken  to  prevent  the  accident;  that,  in  determining  this, 
they  might  take  into  consideration  the  weather  conditions 
which  ordinarily  exist  at  that  season  of  the  year ;  but  the  con- 
tention is  that  the  court  should  have  gone  farther  and  called 
attention  to  other  facts  which  might  have  had  probative  force 
upon  the  determination  of  this  question,  such  as  here  before 
suggested. 

The  law  which  governs  the  rights  of  the  parties  and 
which  is  essential,  under  the  facts  in  a  case,  to  a  proper  de- 
termination of  the  rights,  must  be  given  to  the  jury  fairly 
and  fully,  as  a  guide  to  them  in  reaching  a  correct  result 
under  the  law.  The  law  does  not  require  that  the  rule  be 
phrased  in  any  particular  way,  nor  that  it  l^  phrased  with 
rhetorical  and  grammatical  accuracy.  The  thought  involved 
in  a  rule  lies  back  of  the  expression  of  it,  through  the  instru- 
mentality of  speech.  Language  is  only  for  the  purpose  of 
conveying  to  the  minds  of  others  the  thought  existing  in  the 
mind  of  the  speaker  or  the  writer.  Any  language  which  con- 
veys to  the  mind  of  the  other  a  correct  understanding  of  the 
thought,  though  inartificially  and  ungrammatically  conveyed, 
is  sufficient.  A  rule  of  law  may  be  stated  in  various  ways 
without  impinging  upon  the  rule.  To  one  mind,  a  thought 
is  conveyed  more  intelligently  and  clearly  when  phrased  in 
one  way.  Aliother  mind  grasps  it  more  intelligently  when 
phrased  differently.  The  real  purpose  in  phrasing  a  thought 
is  to  convey  to  the  mind  an  intelligent  understanding  of  the 
thought.  In  instructing  a  jury,  it  is  the  duty  of  the  court  to 
lay  down  those  rules  of  law  which  have  been  recognized  and 
approved,  and  which  are  essential  to  a  proper  disposition  of 
the  rights  of  the  parties.  As  evidence  is  the  means  through 
which  there  is  conveyed  to  the  mind  the  knowledge  of  the 
existence  or  nonexistence  of  a  particular  fact,  so  the  instruc- 
tions of  the  court  are  the  instrumentalities  through  which 
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there  is  conveyed  to  the  minds  of  the  triers  of  the  fact,  a 
knowledge  of  the  law  by  which  they  must  be  guided  in  deter- 
mining the  ultimate  right.  The  law  requires  that  these  rules 
be  correctly  stated  by  the  court,  but  does  not  require  that 
they  be  expressed  or  phrased  in  any  particular  way.  It  is 
sufBcient  if,  to  a  man  of  ordinary  intelligence,  a  correct  un- 
derstanding of  the  law  is  given  in  the  whole  charge.  It  goes 
without  authority  to  say  that  the  statement  of  an  incorrect 
rule  or  one  that  guides  to  a  wrong  conclusion  is  prejudicial. 
It  goes  without  argument  to  say  that  the  statement  of  incon- 
sistent rules  which  lead  to  inconsistent  conclusions  when 
applied  is  error. 

In  the  ordinary  intercourse  between  men,  the  subject- 
matter  of  the  controvert  or  discussion  must  be  always  kept 
in  mind  in  interpreting  the  language  used.  It  is  quite  impos- 
sible in  conveyi)ig  a  thought  to  so  extend  and  amplify  the 
thought  by  expression  that  there  could  be  no  possible  contro- 
versy as  to  the  interpretation  of  the  language  used.  What  is 
said  and  what  has  preceded  has  much  to  do  in  determining 
what  was  intended  to  be  conveyed  by  the  speaker,  and  what 
was  understood  by  the  hearer.  The  hearer  is  presumed  to 
have  understood  what  was  said  in  the  sense  in  which  men  of 
ordinary  intelligence  understand  such  expressions,  and  pre- 
sumed to  have  given  the  words  used  that  interpretation  which 
men  of  ordinary  intelligence  usually  give  to  the  language 
used.  Never,  however,  in  construing  language  must  the  sub- 
ject-matter concerning  which  it  was  used  be  lost  sight  of, — 
what  preceded  and  followed, — the  knowledge  the  parties  had 
of  the  subject-matter  under  discussion. 

We  are  not  disposed  to  reverse  a  case  because  the  man- 
ner in  which  the  rule  is  stated,  or  because  the  language  used 
in  stating  the  rule,  when  considered  abstractly  and  apart 
from  the  record,  might  receive  an  interpretation  other  and 
different  than  that  which  the  true  rule  requires.  We  cannot 
disassociate  the  instructions  from  the  record  then  before  the 
court  and  the  jury,  and  consider  it  as  a  statement  of  an 
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abstract  proposition  of  law.  If  the  rule  stated  is  a  sufficient 
guide  to  the  jury,  as  to  the  law  that  governs  them  in  the 
particular  case  under  the  record  made,  it  is  sufficient  for  the 
purposes  of  the  case,  though  not  perhaps  full  enough  to  ex- 
press the  abstract  proposition. 

We  find  in  this  case  no  question  as  to  the  injuries  re- 
ceived by  the  plaintiff.  It  is  not  contended  that  the  plaintiff 
was  guilty  of  any  contributory  negligence.  The  undisputed 
evidence  shows  that  the  tracks  were  slippery  on  this  night 
It  shows  that  the  condition  of  the  tracks  was  due  to  climatic 
changes.  It  is  shown  that  on  damp,  frosty  nights  rails, 
whether  on  the  level  or  upon  a  hill,  become  slippery;  that 
this  fact  was  known  to  the  defendant  company;  that  when 
tracks  are  slippery  cars  wiU  slip  and  slide  forward  in  spite 
of  any  effort  on  the  part  of  the  motorman  with  the  ordinary 
appliances  to  prevent  their  so  doing ;  that  the  usual  and  ordi- 
nary method  recognized  for  stopping  cars,  under  conditions 
such  as  this  record  discloses,  is  by  sanding  the  tracks. 

On  this  particular  night,  this  car  was  brought  to  the 
barn  for  the  purpose  of  being  housed.  The  doors  to  the  bam 
were  closed.  Plaintiff  was  behind  these  doors  engaged  in 
and  about  the  work  assigned  him.  The  jury  could  have  well 
found,  and,  we  have  no  doubt,  did  find,  that  if  the  motorman 
was  in  the  least  degree  careless  in  approaching  this  barn 
without  sand  upon  the  tracks,  the  car  was  liable  to  push  for- 
ward, after  the  brakes  were  set,  into  and  against  this  door. 
As  to  all  these  facts,  there  is  practically  no  dispute  in  the 
record.  There  was  no  sand  put  on  this  track  and  no  pro- 
vision made  for  sanding  it.  The  plaintiff  predicated  the  lia- 
bility of  the  company  and  urged  his  right  to  recover  upon  the 
ground  that  the  defendant  had  failed  to  sand  these  tracks  at 
this  point.  This  was  the  negligence  charged,  and  this  was  the 
omission  of  the  defendant  upon  which  liability  was  predicated. 

While  this  instruction  is  inartificially  drawn  and  might 
have  been  amplified  and  made  fuller,  we  do  not  find  that  it 
did  not  fairly  express  to  the  jury  the  rule  that  should  govern 
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them  upon  the  question  there  treated.  The  serious  criticism 
urged  against  the  instruction  is  lodged  against  the  second 
division  of  the  instruction,  and  it  is  claimed  that  the  court 
undertook  to  tell  the  jury  that  certain  omissions  constituted 
negligence ;  that  this  was  within  the  province  of  the  jury  to 
determine  from  all  the  facts.  This  is  ordinarily  true,  but 
not  always  true.  The  court,  in  this  division  of  its  instruction, 
in  substance  said : 

''On  the  other  hand,  if  you  find  from  the  evidence  that 
the  defendant,  by  the  exercise  of  reasonable  and  ordinary 
care,  should  have  had  such  knowledge  of  the  slippery  condi- 
tion of  the  track  for  such  a  length  of  time  before  the  injury 
that  it  could,  in  the  exercise  of  reasonable  care,  have  taken 
steps  reasonably  necessary  to  prevent  the  accident,  then  the 
defendant  is  negligent  under  such  circumstances  in  failing 
to  take  steps  reasonably  necessary  to  prevent  the  accident." 

Certainly  that  is  true.  Under  any  fair  interpretation  of 
the  instruction,  the  court  does  not  say  that  this  is  the  action- 
able negligence  charged,  or  that  this  is  all  the  negligence 
necessary  to  be  shown  to  create  a  liability.  The  court  had 
already  fully  explained  to  the  jury  what  the  negligence 
charged  was,  and  what  acts  or  omissions  to  act  constituted 
the  negligence  upon  which  plaintiff  predicated  his  right  to 
recover,  and  had  told  the  jury  that,  unless  plaintiff  sustained 
by  his  evidence  one  or  the  other  of  those  omissions  or  com- 
missions charged  as  constituting  actionable  negligence,  plain- 
tiff could  not  recover,  and  the  court  proceeded  in  this  instruc- 
tion, ''and  if  the  injury  to  the  plaintiff  was  caused  as  a 
direct  result  of  defendant's  negligence,  then  the  plaintiff  is 
entitled  to  recover." 

We  do  not  feel  that  the  criticism  of  this  instruction  and 
the  interpretation  urged  by  the  plaintiff  is  justified  under  the 
whole  record.  Wc  believe,  considering  the  whole  record  and. 
the  other  instructions,  the  court  fairly  expressed  the  law 
which  should  guide  the  jury  in  its  deliberation.    Not  only 
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must  both  parts  of  this  instruction  be  read  and  considered 
together,  but  the  whole  record  must  be  considered  in  deter- 
mining whether  or  not  prejudicial  error  was  committed. 
While  we  feel  that  the  instruction  was  inartificial,  and  not 
as  full  as  it  might  be  made,  yet  in  view  of  the  whole  record 
we  cannot  reverse  upon  this  ground. 

It  is  next  contended  that  the  verdict  is  excessive.  We 
cannot  say  that  this  verdict  was  the  result  of  passion  and 
prejudice.  It  has  support  in  the  evidence.  We  do  not  feel 
justified  in  reversing  on  this  ground. 

The  judgment  is,  therefore, — Affirmed, 

Ladd,  Weaver,  Evans  and  Preston,  JJ.,  concur. 

Deemeb,  C.  J.  (dissenting). — The  majority,  while  con- 
demning instruction  No.  7%  given  by  the  trial  court,  finally 
conclude  that,  although  inartificially  drawn,  it  was  without 
prejudice,  because  of  other  instructions  and  because  of  the 
entire  record  in  the  case.  I  cannot  in  justice  to  myself  concur 
in  this  view.  Had  the  instruction  been  advisory  only,  and 
not  intended  to  cover  the  entire  case,  I  might  be  disposed  to 
concur  because  of  the  other  instructions  in  the  case ;  but  as 
it  was  not,  it  must  be  regarded  as  in  confiict  with  other 
instructions  covering  the  same  point,  and  therefore  errone- 
ous. If  an  instruction  purporting  to  cover  the  entire  case  is 
wrong,  it  cannot  be  cured  by  other  instructions;  for,  in  the 
absence  of  special  findings,  there  is  no  method  whereby  to 
discover  which  instruction  the  jury  followed;  and,  as  the 
verdict  may  have  been  based  upon  the  erroneous  one,  it 
should  be  set  aside  and  a  new  trial  ordered. 

Under  the  facts  of  this  case,  there  being  no  statute  requir- 
ing the  sanding  of  tracks  or  the  equipping  of  the  particular 
car  in  question  with  a  sand  box  or  sand  equipment,  it  was 
wholly  a  question  of  fact  for  the  jury  to  determine  whether 
.  or  not  defendant  was  negligent  in  these  respects,  because  of 
its  failure  to  sand  the  track  or  to  equip  its  car  with  a  sand 
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box  or  other  sand  equipment.  The  majority  concede  that 
the  statute  relied  upon  by  appellee  does  not  apply  to  the  case, 
because  the  car  was  not  of  the  required  size.  The  trial  court 
would  not  have  been  justified  in  instructing,  under  the  facts 
disclosed,  that  defendant  was  negligent,  as  a  matter  of  law, 
because  its  car  was  not  equipped  with  a  sand  box,  or  because 
it  did  not  sand  the  track  at  the  place  of  the  accident.  Shum- 
way  V.  City  of  Bvrlington,  108  Iowa  424.  But,  to  my  mind, 
it  substantially  did  this  very  thing.  This  instruction,  as  I 
read  it,  is  as  follows : 

"If  you  find  from  the  evidence  that  the  defendant  did 
have,  or  by  the  exercise  of  reasonable  and  ordinary  care  should 
have  had,  knowledge  (of  the  slippery  condition  of  the  track) 
for  such  a  length  of  time  (before  the  accident,  that  it  could 
in  the  exercise  of  reasonable  care  have  taken  steps  reasonably 
necessary  to  prevent  the  accident),  then  the  defendant  was 
negligent;  and  if  the  injury  to  the  plaintiff  was  caused  as 
the  direct  and  proximate  result  of  defendant's  negligence, 
and  if  plaintiff  was  himself  not  guilty  of  contributory  negli- 
gence, then  the  plaintiff  is  entitled  to  recover  in  this  action. ' ' 

As  already  stated,  this  instruction  is  complete  in  itself 
and  leaves  nothing  open  to  intendment,  or  to  be  supplied  by 
other  instructions.  Thereunder,  defendant  was  expressly 
declared  to  be  guilty  of  negligence  if  it  had,  or  by  the  exercise 
of  reasonable  and  ordinary  care  should  have  had,  knowledge 
of  the  slippery  condition  of  the  track  a  sufficient  length  of  time 
before  the  accident  so  that  it  could  have  taken  steps  to  prevent 
the  same.  That  this  was  erroneous  should,  I  think,  be  con- 
ceded. Although  defendant  had,  or  should  have  had,  this 
knowledge,  it  by  no  means  follows  as  a  matter  of  law  that 
defendant  was  negligent.  That  question,  as  the  majority  say 
at  the  beginning  of  the  opinion,  was  one  of  fact  for  a  jury ; 
because  the  statute  quoted  does  not  apply.  It  was  manifestly 
for  the  jury  to  say,  from  all  the  circumstances  disclosed,, 
whether  or  not,  with  knowledge  of  the  slippery  condition  of 
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the  track,  defendant  was  negligent  in  not  sanding  it,  or  in 
not  equipping  its  car  with  a  sand  box.  If  the  jury  followed 
this  instruction,  as  we  must  assume  that  it  did,  it  must  have 
found  its  verdict  upon  the  thought  that  defendant  knew  or 
should  have  known  of  the  slippery  condition  of  the  track; 
and  altliough  under  other  instructions  this  might  not  have 
been  sufficient,  still,  as  they  are  contradictory,  the  giving  of 
the  erroneous  one  calls  for  a  reversal  of  the  judgment.  The 
negligence  of  the  defendant  under  this  instruction  was  clearly 
made  out,  if  the  jury  found  that  defendant  knew,  or  should 
have  known,  of  the  slippery  condition  of  the  track  a  sufficient 
length  of  time  before  the  accident  so  that  it  could  have  pre- 
vented the  same.  The  case  must  turn  not  on  the  negligence 
of  the  man  in  charge  of  the  car  which  caused  the  accident, 
for  he  was  a  mere  fellow  servant  of  plaintiff,  for  whose  acts 
defendant  was  not  responsible.  To  hold  defendant  liable,  it 
would  have  to  be  shown  to  the  satisfaction  of  the  jury  that, 
under  all  the  circumstances,  defendant  did  not  use  ordinary 
and  reasonable  care  in  furnishing  plaintiff  a  reasonably  safe 
place  to  work,  or  with  reasonably  safe  appliances  with  which 
to  perform  the  work  which  he  was  then  doing.  Whether  or 
not  such  care  and  prudence  were  exercised  was  a  question  of 
fact  for  the  jury  and  not  of  law  for  the  court.  The  employee 
in  charge  of  the  car  knew  that  it  was  not  equipped  with  a 
sand  box,  and  knew  that  the  track  was  slippery  and  had  not 
been  sanded,  and  the  accident  may  have  been  due  wholly  to 
his  wantVof  ordinary  care  in  handling  the  car;  and,  if  this 
were  true,  defendant  was  not  responsible  unless  it  also  was  in 
fault  in  not  furnishing  a  reasonably  safe  place  to  work,  and 
this  fault  was  the  proximate  cause  of  the  accident. 

The  majority  concede  these  rules,  as  I  understand  it, 
but  still  say  that  the  only  fault  with  the  instruction  is  that 
it  was  inartificially  drawn  and  should  be  construed  with 
others  which  did  announce  the  proper  doctrine.  In  my  opin- 
ion, this  view  runs  counter  to  many  of  our  previous  cases. 
The  rule  heretofore  has  been  that  an  erroneous  instruction 
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covering  the  entire  ease  cannot  be  cured  by  other  instructions 
which  announce  the  correct  rule.  Quinn  v.  R.  B.  Co.,  107 
Iowa  710;  Haradon  v.  Sloan,  157  Iowa  608,  611;  Loner  v. 
Banning,  140  Iowa  319 ;  Thayer  v.  Coal  Co.,  121  Iowa  121 ; 
Christy  V.  R.  Co.,  126  Iowa  432;  Blake  v.  R.  R.  Co.,  149 
N.  W.  880* ;  Meyer  v.  Boepple  Button  Co.,  112  Iowa  51 ;  Mar- 
tin V.  Light  Co.,  131  Iowa  724,  734.  The  Meyer  Case,  supra, 
is  very  closely  in  point.  That  the  instruction  now  being 
considered  is  erroneous  sufficiently  appears  from  the  majority 
opinion,  and  that  it  cannot  be  defended  upon  any  theory  is 
to  me  very  plain.  And  to  my  mind,  it  is  equally  clear  that 
neither  the  facts  disclosed  by  the  record  nor  the  other  instruc- 
tions given  by  the  trial  court  cured  the  error. 

The  most  that  can  be  said  of  the  other  instructions  is 
that  they  announced  correct  rules;  but  in  so  doing,  they  are 
in  square  conflict  with  the  one  which  is  now  being  considered. 
No  matter  how  many  times  the  court  may  have  said  in  other 
instructions  that  the  question  of  negligence  was  one  for  the 
jury,  in  7Vi  it  squarely  said  that,  if  the  defendant  had,  or 
should  have  had,  knowledge  of  the  slippery  condition  of  the 
track  in  time  to  have  prevented  the  accident,  it  was  guilty  of 
negligence,  and  if  this  negligence  caused  the  injury,  and 
plaintiff  was  not  guilty  of  contributory  negligence,  he  was 
entitled  to  recover  in  this  action. 

What  does  it  matter  that  in  other  instructions  the  jury 
was  told  that  the  question  of  defendant's  negligence  was  for 
it  to  determine?  How  long  would  it  consider  that  question 
in  the  face  of  instruction  7%f  It  was.  its  duty,  under  this 
last  instruction,  to  And  defendant  guilty  of  negligence,  if  it 
knew  or  should  have  known  of  the  slippery  condition  of  the 
track  in  time  to  have  prevented  the  accident.  Whatever  may 
be  said  of  the  limitations  upon  the  human  language  and  of 
the  understanding  of  the  hearers  and  the  readers  thereof,  we 
must  not  overlook  its  fair  import  when  used  in  instructions 
to  juries.    To  my  mind,  there  is  absolutely  no  room  for  con- 


*Not  yet  officially  reported. 


June  1915]  Ibvine  v.  City.  653 

struction.  The  instruction  is  as  clear  as  words  can  make  it; 
and  even  if  others  were  correct,  they  were  necessarily  in  con- 
flict with  the  one  I  have  quoted.  Conflicting  instructions 
have  always  been  regarded  as  erroneous,  and  have  so  many 
times  been  disapproved  that  1  need  only  cite  the  following 
late  cases  upon  the  proposition.  Benton  v.  Brown,  145  Iowa 
604 ;  Stewart  v.  B.  B.  Co.,  136  Iowa  182 ;  Bmnms  v.  Thew, 
142  Iowa  89 ;  Blake  v.  Miller,  135  Iowa  1 ;  Brusseau  v.  Brick 
Co.,  133  Iowa  245. 

For  the  errors  pointed  out,  I  would  reverse. 

Salinger,  J. — ^I  concur  in  the  dissent  of  Deemeb,  C.  J. 


John  Irvine,  AppeUee,  v.  The  Crrv  op  Oelwein,  Appellant. 

NUISAKOE:     Damages— When   Original— Wlien   Continuing— Bight 

1    to  Elect.    When  a  nuisance  is  permanent  in  its  construction,  and 

fixed,  determinable  and  permanent  damages  at  once  result  from 

the  ver7  nature  of  such  construction,  the  damages  are  original, 

that  is,  all  damages,  present  and  prospective,  accrue  at  once. 

PRINCIPLE  APPLIED:     A  city,  without  authority  of  law,  j 
erected  a  permanent  concrete  and  iron  dam  across  a  creek  in  order  y 
to  form  a  lake  within  its  park. /^Plaintiff  was  an  active  pro-  I 
moter  and  instigator  of  the  scheme.    The  water  rose  to  its  new  I 
level  within  two  or  three  weeks,  overflowing,  as  had  been  intended 
by  all  parties,  certain  lands.    About  a  year  thereafter,  plaintifT'' 
bought  by  ordinary  warranty  deed  80  acres  of  land,  known  by  him 
to  be  in  part  overflowed  on  account  of  said  dam.     He  brought 
action  for  the  permanent  damage  to  the  land,  later  amended  to 
recover  the  depreciation  in  rentals,  and  asked  for  an  abatement. 
At  trial,  he  elected  to  recover  the  depreciation  in  rental  value. 
His  evidence  showed  both  depreciation  in  rental  value  and  injury 
by  submergence  of  gravel  beds,  live  springs,  grass  lands  and  tim- 
ber, thus  proceeding  on  the  theory  that,  though  the  nuisance  and 
resulting  damages  may  have  been  permanent,  yet  he  had  the 
right  to  elect  to  treat  the  nuisance  as  a  continuing  one  and  sue, 
from  time  to  time,  for  the  loss  of  rental  value  instead  of  dam- 
ages to  the  land.    Eeld;  w 

1.    The  nuisance  and  resulting  damages  being  both  permanent,    \ 
the  damages  were  original. 
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2.  The  damages  being  original,  they  belonged,  not  to  plaintiff, 
but  to  the  former  owner  from  whom  plaintiff  bought,  the  war- 
ranty deed  not  carrying  the  same  to  plaintiff. 

3.  Plaintiff  could  not  treat  the  nuisance  as  a  continuing  one. 

4.  Plaintiff  was  estopped  to  abate  the  nuisance. 


VENDOR  AND  PUBCHASEB:    Existing  Permanent  Nnisance— Dam- 

2  ages — ^Action  by  Grantee.  When  damages  occasioned  to  land  by 
a  nuisance  are  original,  an  ordinary  warranty  deed  will  not  carry 
to  the  grantee  in  the  deed  the  right  to  such  damages. 

NXTIBAKOE:     Who  May  Abat»— EstoppeL    Where  plaintiff  actively 

3  promoted  and  advised  the  erection  by  a  city  of  a  permanent  dam 
across  a  creek  in  order  to  form  a  lake  in  the  city  park,  intending 
and  knowing  that  certain  lands  would  be  permanently  sub- 
merged,  and  damages,  original  in  their  nature,  were  thereby 
caused  to  a  landowner  by  the  overflow,  he  (plaintiff)  will  not  be 
permitted,  after  buying  said  land,  to  abate  said  nuisance  or  to 
treat  the  same  as  a  continuing  nuisance,  except  as  to  damages 
independent  of  those  proximately  following  the  construction  of 
said  dam. 

Appeal  from  Fayette  District  Court, — Hon.  A.  N.  Hobson, 

Judge. 

Friday,  January  22,  1915. 

Rehearing  Denied  Tuesday,  June  22,  1915. 

Action  at  law  to  recover  damages  for  an  alleged  nuisance, 
due  to  the  construction  of  a  dam  which  caused  wat«r  to 
overflow  lands  belonging  to  plaintiff,  and  for  an  order  for  an 
abatement  of  the  nuisance.  The  case  was  tried  to  a  jury  upon 
issues  joined  by  defendant's  answer,  resulting  in  a  verdict 
for  plaintiff  in  the  sum  of  $200.00,  and  an  order  of  abate- 
ment as  prayed.  Defendant  appeals. — Reversed  and  Re- 
manded. 

W.  B.  Ingersoll,  E.  H.  Estey,  Jay  Cook,  and  RoUin  J. 
Cook,  for  appellant. 

A.  E,  Irvine  and  Ainsworth  <&  Hughes,  for  appellee. 
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Deemeb,  C.  J. — ^During  the  year  1907,  the  defendant  city, 
at  the  instance  or  upon  the  request  of  many  citizens  of  the 
town,  for  the  purpose  of  creating  an  artificial  lake  in  a  park 
in  the  defendant  city,  undertook  the  erection  of  a  reinforced 
concrete  dam  across  a  stream  known  as  Otter  Creek,  which 
flowed  through  the  city,  or  a  part  thereof.  This  dam  was  built 
near  the  south  line  of  section  33  of  the  township  in  which 
the  city  is  located,  and  upon  ground  belonging  to  the  city. 
No  condemnation  proceedings  were  instituted,  but  the  city 
obtained  many  voluntary  conveyances  from  parties  owning 
lands  which  would  be  affected  by  the  dam,  among  whom  was 
plaintiff.  Plaintiff,  being  the  then  owner  of  the  south  thirty 
acres  of  the  S.  E.  14  of  the  N.  W.  i/4  of  Section  33,  made  a 
deed  to  the  defendant,  which  granted  to  the  city,  among  other 
things: 

**The  right  to  maintain  the  dam  as  above  set  forth  and 
overflow  the  lands  above  described  belonging  to  us  in  such 
way  and  manner  as  shall  be  necessary  in  judgment  of  said 
City  of  Oelwein  to  create  and  establish  and  maintain  said 
lake  as  above  set  forth  forever.  And  it  is  further  agreed  that 
the  said  City  of  Oelwein  shall  have  the  right  to  the  use  of  all 
lands  overflowed  for  the  purpose  of  boating,  fishing,  etc.,  and 
for  all  other  purposes  incident  to  the  creation  and  mainte- 
nance of  said  lake  for  park  purposes  and  the  establishment 
and  maintenance  of  said  park  upon  the  premises  hereinbefore 
described  purchased  from  the  said  Q.  A.  Oelwein,  the  said 
party  above  named  as  grantors  hereby  and  herein  expressly 
waive  any  claim  for  damage  from  the  said  City  of  Oelwein 
resulting  from  the  use  and  occupancy  of  said  land  in  the  way 
and  manner  above  set  forth.  ...  It  is  expressly  under- 
stood and  agreed  that  the  grant  and  right  herein  conveyed 
shall  continue  and  endure  so  long  as  the  said  premises  or  any 
part  thereof  purchased  from  the  said  G.  A.  Oelwein  shall  be 
used  for  park  purposes ;  and  the  said  Isabella  Irvine,  Kather- 
ine  Miles  hereby  and  herein  relinquish  all  their  right  of 
dower  in  and  to  the  above  described  premises." 
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Contract8  were  made  for  the  eonstroetion  of  the  dam, 
and  the  city  proposed  to  issue  its  warrants  for  $2,500  in  pay- 
ment thereof.  The  contractors  were  not  satisfied  with  these 
warrants  alone,  and  to  protect  them  against  loss,  forty-five 
citizens,  among  whom  was  plaintiff,  executed  to  said  con- 
tractors a  written  guaranty  of  the  payment  of  said  warrants. 
The  conveyance  was  made  on  July  30,  1906,  and  the  guaranty 
on  April  19,  1907.  The  dam  was  built  by  the  contractors 
and  completed  on  or  about  November  2,  1907,  and  water 
arose  to  the  height  of  the  dam  and  backed  upon  the  lands 
within  two  or  three  weeks  after  its  completion.  The  dam  was 
built  of  concrete,  steel  and  iron,  and  in  as  substantial 
and  permanent  a  manner  as  possible;  but  when  origi- 
nally constructed,  it  was  supplied  with  a  wooden  gate,  which 
was  afterward  supplanted  by  an  iron  one,  weighing  about 
1,000  lbs.,  and  operated  by  cogs  and  a  pinion  wheel.  This 
gate  goes  to  the  bottom  of  the  dam,  and  is  about  4  feet  by  6 
feet  in  size,  and  3  inches  thick.  By  raising  it,  all  the  water 
confined  by  the  dam  may  be  let  out.  This  gate  is  not  used  to 
relieve  flood  water  or  ice,  and  all  such  flows  over  the  top  of  the 
dam.  Very  little  water  passes  through  the  dam  itself,  and  it 
is  as  permanent  as  it  is  possible  to  make  such  a  structure, 
the  witnesses  saying  that  it  could  only  be  destroyed  by  dyna- 
mite. 

At  the  time  of  the  construction  of  the  dam  and  down 
until  October  27,  1908,  one  Alice  Guthrie  was  the  owner  of 
the  W.  %  of  the  S.  W.  14  of  section  28,  in  the  same  township 
as  the  one  in  which  the  dam  was  built,  known  in  the  record 
as  the  "Holroyd  Eighty,"  which  was  more  or  less  affected  by 
the  back  water  of  the  dam,  which  fact  was  well  known  to 
plaintiff.  On  the  last  named  date,  she,  in  consideration  of 
the  sum  of  $3,000,  conveyed  the  same  by  warranty  deed  to 
plaintiff  herein,  covenanting  that  said  land  was  free  and  clear 
of  all  incumbrance,  and  fully  warranting  the  title.  The 
price  per  acre  was  $37.50.  The  deed  was  delivered  and  plain- 
tiff thereunder  became  entitled  to  the  possession  and  use  of 
the  land.    Without  any  notice  to  the  city  to  remove  or  abate 
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the  dam,  plaintiff,  on  January  6,  1911,  commenced  this  action 
to  recover  damages  and  to  abate  the  nuisance  caused  by  the 
dam.  This  was  followed  by  various  other  pleadings,  to  some 
of  which  we  shall  refer  during  the  course  of  the  opinion. 

Doubts  having  arisen  regarding  the  legality  of  the  pro- 
ceedings of  the  city  in  the  premises,  the  legislature,  by  an  act 
passed  April  12,  1909,  undertook  to  legalize  the  same  as 
fully  as  if  they  had  in  all  respects  been  in.  strict  conformity 
to  law.  In  the  original  petition  filed  in  the  case,  plaintiff 
alleged  that  the  dam  of  which  he  complains  was  and  is  a  per- 
manent concrete  structure,  and  that  it  caused  the  water  to 
back  up  and  overflow  not  only  the  80-acre  Holroyd  tract,  but 
aLso  the  N.  y2  of  the  S.  E.  ^i^  of  the  S.  W.  ^4  of  the  same 
section,  which  plaintiff  had  owned  for  many  years.  The  exact 
allegations  as  to  damages  are  as  follows : 

**That  the  effect  of  the  erection  of  said  dam  across  Otter 
Creek,  at  the  place  above  mentioned,  was  to  cause  the  water 
to  raise  in  said  creek,  and  flow  back  onto  the  plaintiff's  land, 
thereby  submerging  a  large  quantity  of  land  in  ordinary  stages 
of  water ;  and  in  flood  seasons,  to  cover  a  large  tract  on  both 
sides  of  said  creek  of  the  plaintiff's  land. 

''That  previous  to  the  erection  of  said  dam,  the  plaintiff 
was  enabled  to  cross  said  creek  from  one  side  to  the  other 
on  his  land  at  most  any  point  along  said  creek  by  easy  fording. 
That  since  the  erection  of  said  dam,  he  is  unable  to  cross 
from  one  side  t<f  the  other  except  by  boat. 

''That  the  plaintiff  has  been  damaged  on  account  of  the 
wrongful  act  of  the  defendant,  in  overflowing  his  land,  in  the 
sum  of  twenty-five  hundred  dollars." 

On  September  17,  1912,  plaintiff  filed  a  supplemental 
petition,  in  which  he  charged: 

"That  the  flooding  and  overflowing  of  plaintiff's  land 
alleged  in  the  original  petition  herein  has  been  continued  by 
the  defendant  through  the  years  1911  and  1912. 

Vol.  170  Ia.— 42 
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That  the  water  standing  upon  the  plaintiff's  land  has 
become  stagnant  and  has  accumulated  scum  and  filth  and  has 
destroyed  the  timber  and  grasses  growing  on  said  land. 

**That  the  defendant  threatens  to  continue  the  overflow- 
ing of  plaintiff's  land  and  unless  enjoined  from  so  doing,  the 
damages  occasioned  thereby  will  accrue  from  year  to  year  and 
the  value  of  plaintiff's  land  will  be  permanently  destroyed. 

''Whereas,  plaintiff  asks  that  he  have  judgment  for  the 
sum  of  Three  Hundred  Dollars  ($300),  in  addition  to  the 
amount  originally  asked  in  the  petition  herein  on  account  of 
the  damages  caused  by  the  flooding  of  the  lands  since  the 
filing  of  the  original  petition,  and  that  the  defendant  be 
enjoined  and  restrained  from  continuing  or  maintaining  the 
dam  and  from  overflowing  and  flooding  plaintiff's  land,  and 
for  interest  and  costs  as  prayed  in  the  original  petition 
herein." 

After  trial,  and  after  submission  of  the  case  to  the  court 
on  various  motions,  plaintiff  was  permitted  to  file  another 
pleading,  called  an  amendment  to  the  supplemental  petition, 
in  which  he  alleged: 

''.  .  .  and  plaintiff  has  been  damaged  by  reason  of 
such  wrongful  acts  of  the  defendant  in  flooding  and  overflow- 
ing his  said  land  during  the  said  years,  1911  and  1912,  in  the 
sum  of  Three  Hundred  and  no-100  ($300.00)  Dollars." 

Among  other  things,  defendant  pleaded  plaintiff's  guar- 
anty of  payment  of  the  warrants  as  a  complete  defense  to 
the  action ;  that  plaintiff  was  not  the  owner  of  the  land  until 
long  after  the  dam  was  constructed  and  the  water  backed  up, 
and  that  he  is  not  an  assignee  of  any  claim  for  damages  on 
account  thereof;  and  also  the  conveyance  by  plaintiff  to 
defendant  of  his  lands  for  the  purpose  of  waiving  damages  to 
his  lands  from  the  overflow  of  the  water.  It  admitted  the 
construction  of  the  dam  and  that  it  was  a  permanent  struc- 
ture, and  pleaded  the  legalizing  act  already  referred  to ;  and 
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further  pleaded  that  plaintiff  orally  requested  the  defendant 
to  erect  the  dam  before  any  steps  in  that  direction  had  been 
taken.  Some  other  matters  were  pleaded  in  defense,  which 
need  not  be  mentioned. 

Plaintiff  demurred  to  some  of  these  defenses^  and  the 
demurrer  was  sustained  in  part  and  overruled  in  part.  No 
attention  need  be  paid  to  these  rulings,  as  they  are  not  now 
challenged,  and  so  are  not  involved  in  what  we  shall  say 
regarding  the  merits  of  the  case.  Just  before  the  taking  of 
the  testimony  began,  the  following  record  was  made : 

'*  Comes  now  the  defendant  and  moves  the  court  to  re- 
quire the  plaintiff  to  elect  whether  he  will  proceed  in  the 
trial  of  this  case  upon  his  claim  for  permanent  damages  for 
the  construction  of  said  dam  as  set  forth  in  his  original  peti- 
tion, filed  herein,  or  whether  he  would  proceed  upon  his 
claim  for  injunction  and  damages  up  to  the  time  of  tiiis  trial 
as  set  forth  in  his  supplemental  petition  herein. 

'*And  the  plaintiff  thereupon  made  the  following  elec- 
tion. The  plaintiff  elects  to  consider  the  damages  as  con- 
tinuing damages,  and  to  stand  upon  the  entire  pleading  as  a 
pleading  of  continuing  damages. 

"The  defendant  thereupon  renewed  its  motion  as  fol- 
lows: 

"  'Comes  now  the  defendant  and  moves  the  court  to  re- 
quire the  plaintiff  to  elect  whether  he  will  proceed  in  the 
trial  of  this  case  upon  his  claim  for  permanent  damages  for 
the  construction  of  said  dam  as  set  forth  in  his  original 
petition  filed  herein,  or  whether  he  will  proceed  upon  his 
claim  for  injunction  and  damages  up  to  the  time  of  this  trial 
as  set  forth  in  his  supplemental  petition  herein.  The  court 
thereupon  made  the  following  statement,  the  attorney  for 
the  plaintiff  having  elected  to  proceed  for  such  damages  as 
he  sustained  to  the  present  time,  and  having  stated  that  he 
does  not  seek  to  recover  all  the  damages  he  may  sustain  by 
flooding  of  the  property  which  he  may  at  any  time  hereafter 
sustain.    Plaintiff  excepts.    Defendant  excepts.'  " 
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Plaintiff  then  proceeded  with  the  taking  of  his  testi- 
mony and  introduced  evidence  to  show  that  certain  gravel 
pits  or  beds  on  the  land  were  covered  with  water  so  that  he 
could  not  get  at  them;  that  pasture  land  was  damaged  by 
ice  and  debris  lodging  on  the  land  in  the  spring;  that  the 
water  was  covered  with  scum  that  came  from  the  city,  and 
the  water  became  unpalatable;  and  that  certain  live  springs 
were  covered  by  the  back  water  so  that  they  could  not  be 
used  by  man  or  beast ;  that  the  grass  and  pasture  lands  were 
destroyed.  He  also  claimed  that  certain  timber  was  destroyed ; 
but  as  a  rule,  he  confined  his  proof  of  damages  to  the  differ- 
ence in  the  rental  value  of  his  land  during  each  of  the  seasons 
of  1909,  1910,  1911  and  1912.  Aside  from  this,  the  case  was 
treated  as  for  a  permanent  nuisance;  and  injury  to  the  land, 
the  grass  and  the  trees  was  shown.  Motions  for  directed 
verdict  were  filed  both  at  the  close  of  plaintiff's  testimony 
and  after  both  parties  had  rested,  but  these  were  overruled 
and  exceptions  taken. 

The  verdict  was  for  plaintiff  in  the  sum  of  $200.00,  and 
defendant  moved  in  arrest  of  judgment,  for  judgment  not- 
withstanding the  verdict,  and  for  a  new  trial.  Bach  and  all 
of  these  motions  were  overruled  and  judgment  was  entered 
upon  the  verdict  and  an  order  of  abatement  was  also  entered, 
restraining  defendant  from  continuing  or  maintaining  the 
dam. 

Appellant  raises  many  questions  in  the  brief  filed  for  it» 
and  the  fundamental  propositions  are  not  easy  of  soluti(m. 
The  trial  court  instructed  in  part  as  follows : 

' '  This  action  was  brought  originally  for  permanent  dam- 
ages, and  in  reaching  a  proper  conclusion  in  the  case,  it  may 
be  necessary  for  you  to  determine  from  the  evidence  whether 
the  injuries  complained  of  are  permanent  or  continuing  in- 
juries. Whenever  the  acts  complained  of  are  of  such  a  char- 
acter that  their  continuance  is  necessarily  an  injury,  and 
where  they  are  of  a  permanent  character,  that  wiU  continue 
without  change  from  any  cause  but  human  labor,  there  the 
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damage  is  an  original  damage;  but  where  the  injury  from 
the  alleged  wrongful  acts  is  temporary  in  its  nature,  or  is 
of  a  continuing  or  recurring  character,  the  damages  are 
ordinarily  regarded  as  continuing. 

**If  you  find  from  the  evidence  that  the  dam  in  question 
is  a  permanent  dam,  then  under  the  undisputed  facts  in  the 
case  plaintiff  cannot  recover  for  any  damages  which  may 
have  been  sustained  to  the  premises  previous  to  the  time  he 
became  the  owner  thereof. 

*'If  you  find  from  a  preponderance  of  the  evidence  be- 
fore you  that  the  dam  erected  by  the  defendant  city  over- 
flowed plaintiff's  land,  that  the  city  maintained  said  dam 
after  plaintiff  became  the  owner  of  the  premises,  and  that 
said  city  continued  to  overflow  plaintiff's  land,  then  your 
verdict  should  be  for  plaintiff ;  and  if  you  do  not  so  find,  then 
your  verdict  should  be  for  defendant. 

'  *  If  your  verdict  is  for  plaintiff,  then  you  will  allow  him 
the  difference  between  the  rental  value  of  the  premises,  if 
the  said  land  was  in  the  condition  it  was  before  it  was  over- 
flowed by  defendant,  and  its  rental  value  in  the  condition  it 
was  immediately  after  such  overflowing,  all  as  shown  by  the 
evidence,  and  covering  the  years  1909,  1910,  1911  and  1912. 

'*You  are  instructed  that  you  will  allow  no  other  items 
or  amounts  except  rent  in  computing  damages  in  case  your 
verdict  is  for  plaintiff,  and  you  will  not  allow  plaintiff  to 
recover  any  amount  whatever  on  account  of  the  polluting  of 
the  river  from  above  by  the  gas  plant,  railroad  shops  or  by 
the  defendant  city." 

Whilst  many  questions  are  argued,  the  chief  contention 

is  over  the  plaintiff's  right  to  recover  any  damages  at  all 

because  of  the  permanence  of  the  structure,  and  the  fact  that 

iBANcw  •         plaintiff  did  not  become  the  owner  of  the  land 

wh™n  original :    ^^^^^  ^^^^^  ^^^  damage  was  done.    The  trial 

iIig?riKM*tr*    court  instructed  upon  the  question  of  the 

^^^'^  permanent  character  of  the  dam,  and  the  jury 

found,  in  answer  to  a  special  interrogatory,  that  the  dam  did 
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not  constitute  a  permanent  injury  to  the  plaintiff's  land;  yet 
as  a  matter  of  fact  there  was  no  real  issue  in  the  pleadings 
over  that  fact,  and  the  testimony,  aside  from  a  little  with 
reference  to  periodic  overflow  and  the  special  damage  inci- 
dent thereto,  was  directed  to  the  damage  done  the  land,  the 
grass,  the  gravel  and  the  timber  on  the  land;  and  plaintiff 
evidently  proceeded  upon  the  theory  that,  while  the  nuisance 
was  permanent,  and  the  damages  were  to  the  land  itself  and 
not  to  the  crops  thereon,  yet  that  he  (plaintiff)  had  the  right 
to  elect  to  treat  the  nuisance  as  a  continuing  one  and  to  sue 
for  loss  of  the  rental  value  instead  of  for  damages  done  to 
the  land  itself.  There  are  some  cases  which  indicate  that  this 
may  be  done,  where  the  party  injured  has  at  all  times  owned 
the  land,  as  illustrated  in  Risker  v.  Coal  Co,,  147  Iowa  459 ; 
Hollenbeck  v.  Marioiiy  116  Iowa  69;  Harvey  v.  R.  R.  Co., 
129  Iowa  465.  But  the  general  rule  is  that,  where  the  nui- 
sance is  permanent,  and  the  damages  are  to  the  land  itself,  and 
all  parties  intend  that  the  nuisance  shall  be  permanent,  the 
cause  of  action  arises  when  the  land  is  first  flooded,  and  the 
recovery  must  be  for  the  full  amount  of  damages  done  the 
property,  measured  by  the  difference  between  the  value  of 
the  land  before  and  immediately  after  the  dam  was  con- 
structed and  the  flooding  done.  In  such  cases,  the  statute  of 
limitations  begins  to  run  on  the  date  of  the  first  flooding  and 
successive  actions  cannot  be  brought.  Powers  v.  City  of 
Council  Bluffs,  45  Iowa  652,  658 ;  Peden  v.  R.  R.  Co.,  73  Iowa 
328 ;  Stodghill  v.  R.  R.,  53  Iowa  341.  In  such  cases,  the  dam- 
«   -,  ages  are  done  to  the  then  owner  of  the  land, 

2.  Vendor  and  °  ' 

existSg'per^  ^nd  his  cause  of  action  is  not  transferred  to 

nuisance :  *  grantee  by  warranty  deed.    Such  is  the  ex- 

tion^by*'  *^  press  holding  in  Peden  v.  R.  R.  Co.,  supra, 

gran  ee.  ^  ^^^^  which  has  never  been  challenged  or 

repudiated  since  its  announcement.  We  do  not  know  just 
why  the  trial  court  submitted  the  question  of  the  permanency 
of  the  dam  to  the  jury.  The  issue  was  not  tendered,  and  if 
it  were,  according  to  the  court's  instruction,  it  had  no  bearing 
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upon  the  issues  joined;  for  under  no  theory  would  plaintiff 
be  entitled  to  any  damages  done  the  land  or  for  anything 
depreciating  its  rental  value,  before  he  owned  it.  Unless  the 
instructions  as  a  whole  are  to  be  treated  as  warranting  the 
jury  in  finding  damages  for  plaintiff  because  of  the  overflow 
of  the  lands,  and  not  for  a  periodic  and  contingent  flooding, 
then  they  are  inconsistent,  and  for  that  reason,  erroneous. 

Moreover,  there  was  no  proper  testimony  as  to  damages 
due  to  periodic,  non-continuous  overflows;  the  evidence  on 
this  point  was  directed  to  the  difference  in  the  yearly  rental 
value  due  to  the  permanent,  continuous  overflow  of  the  land. 
Should  it  be  assumed,  then,  that  instruction  number  seven 
had  reference  to  damages  done  the  premises  as  a  whole,  and 
the  other  instructions  to  difference  in  yearly  rental  values  due 
to  the  overflow  of  the  lands,  then  they  were  inconsistent  and 
likely  to  mislead  the  jury.  Of  course,  there  may  be  damages 
non-continuous  in  character,  even  in  the  event  of  a  permanent 
nuisance;  but  if  the  overflow  is  persistent  and  continuous, 
and  will  certainly  follow  unless  the  nuisance  be  abated  by  the 
hand  of  man,  then  they  are  to  be  recovered  in  a  single  action, 
and  all,  past,  present  and  prospective,  are  to  be  awarded. 
The  distinction  is  very  important  in  actions  such  as  this,  where 
the  damages  are  done  to  land  owned  by  a  given  person,  who 
subsequently  transfers  the  same  to  another,  without  convey- 
ing his  right  of  action  against  the  wrongdoer  to  his  grantee. 
Alice  Quthrie  was  the  owner  of  this  land  for  some  months 
after  the  water  had  risen  to  its  full  height,  by  reason  of  the 
construction  of  the  dam ;  and  at  the  time  of  her  conveyance 
to  plaintiff,  she  had  a  cause  of  action  against  the  defendant 
for  the  injury  done  to  her  land.  This  she  did  not  transfer 
to  the  plaintiff;  for  it  was  not  assigned  by  her  deed.  Peden 
V.  R.  R,,  73  Iowa  328.  And  she  either  consented  to  the  over- 
flow of  her  land,  in  which  event  plaintiff  could  not  recover 
damages,  or  she  still  has  a  cause  of  action  against  the  defend- 
ant which  she  has  never  assigned  or  transferred  to  the  plain- 
tiff.    If  she  has  such  an  action,  then  plaintiff  should  not 
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recover;  for  her  right,  by  reason  of  the  permaneney  of  the 
structure,  was  to  recover  all  damages,  past,  present  and  fu- 
ture. This  is  pointed  out  in  the  cases  already  cited,  and 
especially  the  Peden  and  Harvey  cases,  supra.  See  also  Bizer 
V.  Ottumwa  Co.,  70  Iowa  145;  Toum  of  Troy  v.  B.  B.  Co., 
3  Fost.  (N.  H.)  83. 

Defendant  should  not  be  subjected  to  a  double  liability 
by  reason  of  a  transfer  of  the  land.  It  is  true,  of  course,  that 
defendant  has  not,  so  far  as  this  record  is  concerned,  acquired 
either  a  legal  or  prescriptive  right  to  maintain  the  dam  so  as 
to  flood  the  land  in  question,  and  it  is  also  true  that  plaintiff 
has  a  warranty  deed  to  the  property  and  may,  perhaps, 
recover  from  his  warrantor  in  the  event  he  fails  in  his  action 
to  abate  the  nuisance ;  but  this  does  not  give  him  a  right  of 
action  for  damages  which  was  vested  in  his  grantor,  and  never 
transferred  to  him  by  assignment  or  otherwise. 

There  are  but  two  instances  where  the  nature  of  the 
nuisance  is  regarded  as  important:  one  where  the  action  is 
brought  more  than  five  years  after  the  cause  thereof  accrues ; 
and  the  other  where  the  property  has  been  transferred  after 
the  damage  is  done.  In  the  former,  if  the  structure  is  per- 
manent and  the  damages  continuous,  the  statute  begins  to  run 
from  the  time  the  flooding  commences;  and  in  the  latter,  the 
cause  of  action  is  in  the  party  who  owns  the  property  at  the 
time  of  the  flooding. 

The  trial  court  had  considerable  difSculty  with  the  case, 
and  we  too  find  it  full  of  trouble,  because  of  the  conflicting 
character  of  the  cases  from  other  states,  and  an  apparent  want 
of  harmony  in  our  own  decisions.  This  is  due  largely  to  the 
fact  that  there  are  all  kinds  of  nuisances  and  that  the  dis- 
tinction between  trespass  and  nuisance  has  not  always  been 
preserved.  As  a  general  rule,  if  a  nuisance  is  permanent  in 
character,  is  intended  to  remain  in  the  condition  in  which  it 
was  erected  until  destroyed  by  the  elements,  and  the  damages 
are  to  the  land  itself,  especially  where  the  erection  is  for  a 
public   or  semi-public   purpose,   the  damage   is  treated  as 
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original,  to  be  recovered  in  one  action,  and  not  continuous  in 
character.  See  cases  hitherto  cited,  and  Troy  v.  Cheshire  B. 
R.,  23  N.  H.  83,  101 ;  Parks  v.  Boston,  15  Pick.  198 ;  Ear- 
greaves  v.  Kimberly,  26  W.  Va.  789;  Finley  v.  Hershey,  41 
Iowa  389 ;  Va^  Orsdol  v.  B.  B.,  56  Iowa  470.  As  heretofore 
pointed  out,  it  is  sometimes  optional  with  the  party  injured 
to  treat  the  nuisance  as  permanent  or  continuous,  at  his  elec- 
tion; but  much  depends  upon  the  character  of  the  nuisance. 
If  the  erection  or  structure  be  permanent,  but  injurious  be- 
cause of  the  use  made  of  it,  or  if  the  nuisance  be  a  mere 
trespass,  and  the  trespasser  did  not  have  and  could  not  acquire 
any  rights  in  the  premises  save  by  grant  or  prescriptive  use, 
it  is,  as  a  rule,  always  permissible  for  the  party  injured  to 
elect  what  remedy  he  wiU  pursue.  If  he  cares  to  have  the 
nuisance  remain  or  to  recognize  the  trespass,  he  may  have 
as  his  damages  that  which  will  make  him  whole  because  of 
the  depreciation  in  the  value  of  his  property;  but  in  such 
cases,  he  is  not  entitled  to  have  the  nuisance  abated.  On  the 
other  hand,  if  he  wishes  to  get  rid  of  the  nuisance  or  the 
trespasser,  he  may  have  his  action  for  the  damages  actually 
suffered  down  to  the  time  of  the  commencement  of  his  suit, 
and  an  order  for  the  abatement  of  the  nuisance.  These  dam- 
ages are,  as  a  rule,  the  decrease  in  the  rental  value  down  to 
the  time  of  suit,  with  such  other  special  damages  as  he  may 
have  suffered  which  are  not  prospective  in  character,  and  in 
this  way  he  is  made  whole. 

The  controlling  features  in  the  instant  case  are  that  the 
dam  was  and  is  permanent  in  character — as  permanent  as 
anything  which  can  now  be  made  by  the  hand  of  man.  The 
parties  each  and  all  understood  that  the  water  was  to  be  per- 
manently dammed  so  as  to  flow  back  on  the  land  owned  and 
purchased  by  plaintiff;  and  in  so  far  as  anything  may  be 
said  to  be  permanent  in  character,  this  nuisance  was  of  that 
kind.  Moreover,  although  the  defendant  city  had  no  power, 
when  it  erected  the  dam,  to  condemn  land  for  the  purpose  of 
making  an  artificial  lake,  what  it  did  and  undertook  to  do 
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was  for  the  public  benefit  and  convenience,  and  so  far  as  it 
could  legally  do  so,  the  legislature  authorized  the  same. 

The  injury  was  done  to  the  original  owner  of  the  land, 
and  the  damage  to  her  was  original,  and  while,  perhaps,  she 
might  have  elected  to  treat  it  as  a  continuing  nuisance,  a 
point  which  we  do  not  now  decide,  yet  when  she  conveyed 
the  land  to  the  plaintiff,  she  did  not  pass  to  him  the  right 
to  sue  for  all  damages  past,  present  and  prospective,  due  to 
the  erection  of  the  dam.  This  has  been  held  in  several  cases 
already  decided  by  this  court,  to  some  of  which  reference  has 
already  been  made. 

It  may  be  that  plaintiff  has  a  right  of  action  against  his 
grantor  upon  the  covenants  of  warranty  in  the  deed  to  him, 
or  it  may  be  that  it  will  be  presumed  in  the  first  instance  that 
the  compensation  he  paid  for  the  land  was  based  upon  the 
permanency  of  the  dam  and  a  deduction  made  on  account 
thereof,  as  held  in  Gait  v.  R,  R.,  41  N.  E.  (111.)  643;  C.  <&  E. 
L  R.  R.  V.  Loeb,  8  N.  E.  460. 

Although  there  was  no  proof  as  to  the  actual  value  of 
the  land  without  the  nuisance  created  by  the  dam,  it  is  not 
too  much,  we  think,  to  assume  that  $37.50  per  acre  for  land 
lying  so  close  as  this  does  to  the  city  of  Oelwein  is  an  indi- 
cation that  plaintiff  received  a  large  reduction  in  the  purchase 
price,  either  on  the  theory  that  he  was  buying  a  law  suit  with 
it,  or  that  he  was  taking  it  subject  to  defendant's  right  to 
overflow  it.  If  wrong  in  this  and  plaintiff's  theory  be  correct 
as  to  defendant's  rights,  he  may  doubtless  sue  upon  the  cove- 
nants of  warranty  in  his  deed;  and,  unless  her  action  is 
barred,  his  grantor  may  have  her  action  against  the  city  for 
damages. 

Recurring  again  to  the  use  made  of  the  land  by  the 
defendant  city,  it  may  be  conceded  that  it  had  no  right  to 
condemn,  at  the  time  it  erected  the  dam,  and  that  the  legal- 
8  Nui  ANci  •  izing  act  of  the  legislature  has  no  effect  upon 
Ttatef*^  the  case;  yet  it  still  appears  that  as  to  the 

estoppel.  plaintiff  in  this  case,  he  is  in  no  position  to 

complain.    The  act  as  to  him  was  not  unlawful.    He  personally 
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consented  to  it,  was  one  of  the  promoters  thereof,  and  assisted 
in  the  financing  thereof.  True,  he  did  not  then  own  part  of 
the  land  which  he  now  claims  was  damaged;  but  as  bearing 
upon  his  right  to  elect,  if  he  ever  had  any,  and  of  his  right 
either  in  law  or  equity  to  have  the  alleged  nuisance  abated, 
his  conduct  is  important;  and,  as  we  think,  effectually  de- 
prives him  of  the  right  to  treat  this  nuisance  as  a  continuous 
one,  and  to  have  it  abated  in  an  action  at  law. 

It  must  be  borne  in  mind  that  we  are  not  speaking  now 
of  periodic  or  noncontinuous  overflows  of  plaintiff's  land,  or 
of  any  nuisances  independent  of  those  proximately  following 
the  construction  of  the  dam.  Such  damages  would  not,  of 
course,  be  original,  but  continuing,  and  for  such  separate 
damages,  or  for  any  occasioned  by  anything  other  than  the 
overflow  of  the  land,  anything  due  to  noxious  odors,  etc., 
plaintiff  may  have  a  right  of  action ;  for  as  to  these  his  grantor 
could  not  have  sued ;  or  if  she  had  done  so,  she  could  not  have 
recovered  more  than  the  periodic  losses,  or  for  the  temporary 
harm  done  her  or  her  premises.  But  in  so  far  as  permanent 
original  damages  are  concerned,  the  remedy  was  in  her  and 
not  in  this  plaintiff.  This  is  the  doctrine  announced  in  Harvey 
V.  B.  R,  Co.,  supra. 

This  action  is  not  bottomed  on  negligence  or  upon  tres- 
pass, but  is  purely  for  a  nuisance  created  by  the  defendant, 
and  it  is  practically  conceded  in  the  pleadings  that  the 
nuisance  was  permanent  in  character;  but  the  trial  court, 
although  submitting  the  issue  of  permanency,  failed  to  apply 
the  rule  of  permanency  to  the  case  in  so  far  as  it  affected 
the  measure  of  plaintiff's  recovery,  doubtless  upon  the  theory 
that,  even  if  permanent,  plaintiff  had  the  right  to  treat  it 
as  continuous  and  to  have  his  damages  measured  by  the  differ- 
ence in  rental  value.  In  these  respects,  as  applied  to  the 
particular  facts  of  the  case,  there  was  error.  There  was  really 
no  issue  as  to  the  permanency  of  the  structure,  and  the  only 
reason  for  submitting  it  at  all  was  to  determine  whether  or 
not  plaintiff  could  recover  anything  due  to  the  flooding  of 
his  lands. 
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The  general  rule,  as  we  have  seen,  is  that  if  the  nuisance 
was  permanent,  the  damages  were  original  and  inured  to  the 
owner  of  the  land  at  the  time  the  land  was  first  flooded,  and 
did  not  pass  under  an  ordinary  warranty  deed  to  his  (or  her) 
grantee.  The  jury,  without  any  warrant  in  the  testimony, 
found  that  the  structure  was  not  a  permanent  one,  and  the 
trial  court  was  in  error  in  submitting  that  issue;  especially 
in  not  further  instructing,  had  the  issue  been  properly  ten- 
dered, that,  if  permanent,  plaintiff  could  not  recover.  The 
cases,  although  in  conflict,  are  overwhelmingly  in  support  of 
the  rules  here  announced,  and  we  shall  not  do  more  than 
cite  a  few  which  sustain  our  conclusions.  They  are  as  follows : 
Bizer  v.  Pawer  Co.,  70  Iowa  145 ;  Camm^rg  v.  Bradford,  51 
Atl.  (Md.)  614;  Bisher  v.  Coal  Co.,  147  Iowa  459;  Vogi  v. 
Qrvanell,  123  Iowa  332;  Hempstead  v.  City,  63  Iowa  36; 
Fowler  v.  B.  B.,  91  Iowa  533 ;  Hodge  v.  Shaw,  85  Iowa  137 ; 
Finley  v.  Hershey,  41  Iowa  389 ;  Van  Orsdol  v.  B.  B,,  56  Iowa 
470;  Hughes  v,  B.  B.,  141  Iowa  273;  StodghUl  v.  B.  B.,  53 
Iowa  341 ;  Tegeler  v.  Kansas  City,  68  S.  W.  953  \  C.  dk  E.  L 
B.  R.  V.  Loeh,  8  N.  E.  461 ;  Oalt  v.  R.  B.,  41  N.  E.  643 ;  City 
V.  Wright,  41  N.  E.  217 ;  Farley  v.  Gate  City  Co.,  31  S.  E. 
193 ;  King  v.  City  of  Danville,  107  S.  W.  1189 ;  Fowle  v.  New 
Haven  Co.,  107  Mass.  353 ;  Same  case,  112  Mass.  334 ;  Jack- 
sonville  B.  B.  v.  Lockwood,  15  So.  327;  Highland  Ave.  v. 
Matthews,  10  So.  267 ;  Oartner  v.  B.  B.,  98  N.  W.  (Nebr.) 
1052 ;  Cobb  v.  R.  B.,  58  S.  E.  862  ;M.K.dk  T.  B.  B.  v.  Graham, 
33  S.  W.  577.  Cmtra:  Vline  v.  B.  B.,  4  N.  E.  536;  Aldworth 
V.  City,  26  N.  E.  229 ;  Mayor  v.  Dowling,  47  S.  W.  700. 

We  recognize  that  no  general  rules  should  be  announced 
applicable  to  all  cases  of  nuisance  or  of  trespass  upon  real 
estate;  for  there  are  many  kinds  of  nuisances,  and  many 
things  which  are  sometimes  called  nuisances  that  are  mere 
trespasses.  No  general  rule  should  be  announced  applicable 
to  all  of  these.  It  is  enough  to  decide  the  case  before  us  upon 
its  own  peculiar  facts. 

On  no  theory  can  the  instructions  be  sustained,  and  the 
order  of  abatement  was  without  authority  of  law. 
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For  the  errors  pointed  out,  the  judgment  must  be,  and 
it  is,  reversed  and  the  cause  remanded. — Reversed  cmd  Be- 
manded. 

All  the  Justices  concur. 


B.  H.  Jackson,  Executor,  Appellant,  v.  Clara  G.  Northrup 

et  al.,  Appellees. 

TRUSTS:       Ck>n8trnctly6— Evidence— Insufficiency.       Evidence     re- 

1  viewed  and  held  insufficient  to  establish  a  resulting  trust. 

GIFTS:     Mental  Competency — ^Evidence— Sufficiency.     Evidence  re- 

2  viewed  and  held  sufficient  to  establish  mental  competency  to 
make  a  gift,  and  the  actual  making  of  a  gift,  by  an  old  man  in 
urgent  need  of  care,  in  favor  of  a  relative  furnishing  such  care. 

PLEADINOS:     Converslon^Eyldence  of  Gift  as  Defense— Special 

3  Pleading.  A  litigant  need  not  allege  the  negative  of  a  proposi- 
tion in  order  to  introduce  evidence  bearing  thereon,  when  the 
affirmative  of  the  proposition  has  been  alleged  and  must  be  estab- 
lished by  the  adverse  litigant. 

PRINCIPLE  APPLIED:  Plaintiff,  as  executor,  in  substance 
alleged  that  the  defendant  had  fraudulently  converted  to  his 
own  use  certain  funds  belonging  to  the  deceased  in  his  lifetime. 
Answer,  general  denial.  Held,  evidence  that  the  funds  had  been 
delivered  to  defendant  by  deceased  as  a  gift  was  admissible 
without  specially  pleading  the  "gift." 

• 

Appeal  from  PoUc  District  Court, — Hon.  W.  H.  McHenry, 

Judge. 

Tuesday,  June  22,  1915. 

Plaintipp  is  the  executor  of  the  estate  of  Charles  E. 
King,  deceased.  He  has  brought  this  action  against  the  de- 
fendants for  alleged  conversion  of  funds  belonging  to  the 
King  estate.  His  petition  alleges  that  such  converted  funds 
were  invested  by  the  defendants  in  the  purchase  of  certain 
real  property  and  he  prays  that  a  constructive  trust  be  im- 
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prased  upon  such  property  in  favor  of  the  plaintiff  as  execu- 
tor and  that  the  defendants  be  adjudged  to  hold  the  legal 
title  thereto  in  trust  for  such  executor.  The  answer  of  the 
defendants  is  a  general  denial.  There  was  a  decree  dismissing 
the  petition  and  the  plaintiff  appeals. — Affirmed. 

Strock  &  Wallace^  for  appellant. 

Bowen  <&  Alberson,  for  appellees. 

Evans,  J. — I.  Charles  B.  King  had  been  a  long  time  resi- 
dent of  Des  Moines.    His  death  occurred  on  October  26, 1912. 
He  was  seventy-five  years  of  age.    Up  to  a  year  or  more  prior 
1    teusts-  con-      ^  ^^^  death,  he  had  been  the  possessor  of 
Smwi^L'-  *^*"    property  in  the  form  of  moneys  and  credits 
Bufflciency.  ^  ^^^  ^^^^^^  ^^  $10,000  or  somewhat  more. 

He  had  no  children.  His  wife  had  died  in  1908.  After  the 
death  of  his  wife,  he  occupied  his  home  alone  until  January, 
1910.  In  November,  1909,  he  executed  his  will,  whereby  he 
made  provision  for  all  of  the  children  of  his  four  deceased 
sisters.  By  such  provision,  he  directed  the  division  of  his 
estate  into  four  parts  and  that  each  fourth  part  should  go 
respectively  to  the  representatives  of  each  deceased  sister 
per  stirpes.  The  defendant,  Mrs.  Northrup,  is  a  daughter  of 
one  of  such  deceased  sisters,  Mrs.  Seth  Graham.  The  other 
defendant  is  her  husband.  In  January,  1910,  King  became 
sick  and  needed  care.  He  vacated  his  home  and  moved  to 
the  home  of  his  brother-in-law,  Seth  Graham.  Mr.  Graham 
was  himself  more  or  less  of  an  invalid,  and  his  daughter,  Mrs. 
Northrup,  with  her  husband,  lived  with  him  and  did  his  house- 
keeping. Into  this  home,  King  came  for  a  brief  time  before 
going  to  the  hospital.  Shortly  thereafter,  he  went  to  the  hos- 
pital to  receive  surgical  treatment  and  remained  there  about 
two  weeks,  after  which  time  he  returned  to  the  Graham  home. 
In  this  home,  he  continued  to  reside  until  he  and  Mr.  and 
Mrs.  Northrup  moved  to  another  home  acquired  by  the  North- 
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raps  with  his  assistance.  In  this  new  home,  these  three  lived 
together  until  the  death  of  Mr.  King. 

The  foregoing  is  perhaps  a  sufScient  indication  of  the 
background  against  which  the  material  evidence  in  the  case 
must  be  viewed. 

Among  the  assets  of  King  were  two  bank  certificates  of 
deposit  of  $4,000  each,  which  he  had  held  by  successive  re- 
newals for  several  years.  The  new  home  of  the  Northrups  was 
purchased  about  June,  1911.  The  property  consisted  of  a 
residence  and  its  appurtenances  and  thirty  acres  of  ground 
in  the  near  vicinity  of  Des  Moines.  The  purchase  price  was 
$8,500.  At  this  time,  one  of  the  bank  certificates  for  $4,000 
was  indorsed  by  King  to  Mr.  Northrup  and  by  him  applied 
upon  the  purchase  price  of  the  new  home ;  $500  of  the  pur- 
chase price  was  contributed  as  a  gift  to  Mrs.  Northrup  by 
her  father,  Seth  Graham.  A  mortgage  for  $4,000  was  executed 
upon  the  home  for  the  purpose  of  obtaining  the  remainder  of 
the  purchase  price. 

In  October,  1911,  the  other  bank  certificate  for  $4,000 
was  also  indorsed  to  the  defendant  Northrup  and  at  the  same 
time  cashed  at  the  bank.  It  is  because  of  these  transactions 
that  the  plaintiff  asks  that  a  constructive  trust  be  impressed 
upon  the  land  in  his  favor. 

It  is  the  contention  of  the  plaintiff  that  King,  at  the 
time  of  these  transactions,  was  mentally  incompetent  to  trans- 
act business  and  especially  incompetent  to  make  a  gift.  The 
contention  for  the  defendants  is  that  King  was  not  mentally 
incompetent  and  that  he  did  in  fact  transfer  such  certificate 
to  them  as  a  gift.    The  trial  court  found  with  the  defendants. 

There  is  a  point  of  view  from  which  this  alleged  gift 
comprising  the  substantial  part  of  the  donor's  estate  might 
seem  quite  unreasonable  and  therefore  incredible.  But  aa 
already  stated,  the  evidence  must  be  read  against  its  back- 
ground. 

On  the  question  of  mental  incompetency,  the  very  clear 
preponderance  of  the  evidence  is  with  the  defendants.    The 
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substance  of  the  evidence  tending  to  show  mental  incompe- 
tency is  failure  of  recognition  of  the  witness 

2      OlFTB  * 

mental'  com-       bv  Mr.  King  and  a  failure  to  engage  in  con- 

petency :  evl-  x  x«        xi.  s 

dence:  vcrsatiou  or  to  uotico  the  presence  of  ac- 

sufflciency.  '^ 

quaintances  on  certain  occasions  and  an  al- 
leged '^ dazed"  appearance.  This  testimony  was  given  almost 
wholly  by  parties  in  interest.  It  is  undisputed  that  for  many 
years  Mr.  King  had  been  very  deaf.  This  condition  is  suffi- 
ciently described  by  Mr.  Powell,  his  former  attorney,  who 
was  a  witness  for  the  plaintiff. 

''Mr.  King  was  very  deaf,  he  could  not  hear  an  ordinary 
conversation,  and  in  order  to  make  him  hear,  I  always  used 
to  go  around  my  desk  where  he  was  sitting,  and  put  my  lips 
very  close  to  his  ear." 

Mrs.  Gregory,  one  of  the  beneficiaries  of  the  will,  de- 
scribed his  condition  as  far  back  as  1908,  as  follows: 

**When  he  came  to  our  house  he  would  stay  two  or  three 
hours.  Uncle  was  very  quiet,  but  was  always  of  a  cheerful 
disposition.  He  had  always  been  hard  of  hearing.  Some- 
times I  could  not  make  him  understand  what  I  had  to  say, 
but  he  would  always  start  some  conversation  and  talk  a  good 
while  on  his  subjects  intelligently." 

It  is  undisputed  also  that  for  some  years  Mr.  King  had 
been  subject  to  occasional  involuntary  evacuations  of  the 
bowels  and  bladder.  The  frequency  of  these  untoward  occa- 
sions increased  as  he  grew  older.  In  the  light  of  these  undis- 
puted facts,  the  descriptive  evidence  of  plaintiff's  witnesses 
is  not  very  persuasive.  On  the  other  hand,  a  very  consid- 
erable array  of  apparently  disinterested  and  intelligent  wit- 
nesses have  presented  the  appearance  and  conduct  of  Mr. 
King  up  to  a  comparatively  short  time  before  his  death.  Much 
of  this  testimony  is  specific  in  time  and  circumstance.  No 
other  conclusion  is  fairly  possible  from  the  testimony  as  a 
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whole  than  that  the  mental  competency  of  the  deceased  has 
not  been  successfully  assailed.  Whether  the  transfer  of  the 
certificates  was  intended  as  a  gift  or  not  is  a  more  difficult 
question.  The  claim  of  gift  is  supported  by  the  direct  evi- 
dence of  Mrs.  NoEthrup  alone.  As  a  witness,  she  related  in 
detail  the  conversation  between  King  and  her  husband  (who 
was  also  deaf) .  Because  bf  her  interest,  her  testimony  should 
be  subjected  to  great  scrutiny.  From  the  very  nature  of  the 
ease,  no  direct  testimony  can  be  produced  to  contradict  the 
same.  Surely  it  ought  not  to  be  accepted  lightly,  and  perhaps 
it  ought  not  to  be  accepted  in  itself  as  sufficient  unless  it  has 
satisfactory  corroboration  in  the  various  circumstances  of  the 
case.  After  a  very  careful  consideration  of  the  entire  record, 
we  all  reach  the  conclusion  that  all  the  circumstances  of  the 
case,  most  of  them  undisputed,  strongly  corroborate  the  claim 
of  gift. 

From  King's  point  of  view  in  1911,  he  needed  a  home 
with  someone  who  could  give  him  patient  and  kindly  care. 
He  had  an  expectancy  of  life  of  a  few  years  and  it  is  an 
exceptional  man  who  does  not  expect  to  outlive  the  expec- 
tancy of  the  mortality  tables.  The  care  which  he  needed  was 
unpurchasable.  The  cleansing  of  garments  and  bedclothes 
was  one  continuing  task.  There  were  many  nephews  and 
nieces  who  had  been  remembered  in  the  will.  They  were 
all  affectionate  and  kindly  to  their  uncle,  but  only  one  came 
under  the  load.  She  had  been  selected  by  King  himself  in 
January,  1910,  as  the  one  upon  whom  he  would  venture  to 
lean.  For  a  year  and  a  half  before  the  purchase  of  the  new 
home,  she  had  borne  his  infirmity  without  complaint  and 
without  price.  She  and  her  husband  were  themselves  poor 
and  in  a  sense  homeless.  It  clearly  appears  that  King  was 
interested  in  their  acquisition  of  a  new  home.  He  was  close 
and  careful  with  his  small  business  affairs.  He  was  not 
lacking  in  intelligence.  We  must  assume  that  there  was  some 
intelligent  reason  for  his  transfer  of  the  bank  certificates  at 

the  time  shown.    He  had  selected  their  home  as  his.    He  had 
Vou  170  lA.— 43 
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been  with  them  long  enoogh  to  know  whether  he  could  tmst 
their  patience  with  his  infirmity,  and  their  fidelity  to  his 
needs.  UnlesB  he  was  determined  at  all  hazards  to  keep  his 
little  estate  intact  for  final  distribution  among  his  nieces  and 
nephews,  the  use  of  these  bank  certificates  in  the  acquisitioii 
of  this  home  would  be  quite  in  accord  with  his  own  interests. 
It  would  naturally  tend  to  his  own  comfort  and  enjoyment, 
assuming,  of  course,  that  he  expected  to  occupy  the  home 
with  the  Northrups  to  the  end  of  his  days. 

If  he  were  separated  entirely  from  affectionate  relatives 
and  were  required  to  purchase  his  care  from  hospital  and 
nurse,  his  little  estate  must  have  suffered  great  depletion. 
In  addition  to  the  circumstances  here  referred  to,  there  was 
the  direct  evidence  of  one  disinterested  witness,  who  had  been 
a  long-time  acquaintance  of  Mr.  King,  to  the  effect  that  he 
had  told  the  witness  that  he  had  disposed  of  his  property  in 
the  manner  herein  claimed. 

In  view  of  our  concurrence  with  the  view  of  the  trial 
court  on  the  question  of  fact  here  involved,  we  deem  it  need- 
less to  go  into  a  more  detailed  discussion  of  the  evidence. 
We  do  not  overlook  one  or  two  circumstances  relating  to  tiie 
alleged  codicil  and  to  a  claim  filed  by  Mr.  Northrup.  It  is 
strongly  urged  that  these  circumstances  discredit  the  claim 
of  gift.  The  circumstances,  such  as  they  are,  are  entitied 
to  consideration,  but  they  are  not  so  damaging  to  the  defend- 
ants as  the  plaintiff  contends.  The  first  is  lacking  in  proof. 
The  second  might  properly  have  called  for  an  explanation 
from  Mr.  Northrup.  The  explanation,  however,  would  neces- 
sarily call  for  a  personal  transaction  between  him  and  the  de- 
ceased, to  which  he  would  be  incompetent  to  testify.  Whether 
he  ought  to  have  offered  to  testify  on  the  subject,  or  whether 
the  plaintiff  should  have  offered  to  waive  objections  to  his 
testimony,  we  will  not  now  consider.  The  circumstance  was 
not  of  such  a  nature  as  to  be  controlling  in  any  event. 

II.  It  is  strongly  urged  in  argument  by  the  appellant 
that  the  pleadings  of  the  defendants  opened  no  door  to  proof 
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of  a  gift.    It  is  urged,  therefore,  that  the  evidence  on  that 
3    PLBAD1N08-        question  should  be  wholly  disregarded.    The 
evfdenSi^Sf'        point  is  evidently  raised  for  the  first  time  in 
^DBe^BiScua    ^^  court.     It  was  not  made  in  the  lower 
pleading.  court  either  by  attack  upon  the  pleadings  or 

by  objections  to  the  evidence.  It  must  be  said  that  the  plead- 
ings on  both  sides  were  loosely  drawn.  The  petition  charged 
the  defendants  with  converting  the  moneys  of  the  estate  of 
Charles  King.  There  was  no  allegation  or  suggestion  therein 
of  the  relation  existing  between  the  defendants  and  King  in 
his  lifetime.  Under  the  evidence,  King  might  have  been  found 
mentally  competent  and  it  might  have  been  found  that  he 
voluntarily  transferred  the  property  to  the  Northrups,  and 
the  question  might  still  remain  whether  the  transfer  was  made 
by  way  of  a  gift  or  by  way  of  a  loan.  But  the  petition  was  not 
framed  to  claim  a  recovery  upon  any  other  ground  than  that 
of  fraudulent  conversion.  Evidence  of  a  gift  from  King  in 
his  lifetime  certainly  tended  to  negative  the  claim  of  fraudu- 
lent conversion  of  the  same  funds.  In  view,  therefore,  of 
the  form  of  the  petition,  the  plaintiff  is  in  no  position  to 
contend  that  the  defendants  should  have  pleaded  the  gift  as 
an  affirmative  defense.  The  parties  introduced  their  testi- 
mony in  the  court  below  upon  that  issue  and  the  case  was 
made  to  turn  upon  it.  We  have  therefore  undertaken  to  dis- 
pose of  it  here  upon  the  same  theory  of  the  pleadings  as  was 
adopted  below  both  by  the  trial  court  and  by  the  parties.  The 
order  of  the  trial  court  must  be — Affirmed. 

Deemer,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Merchants  National  Bank,  Appellee,  v.  G.  W.  Qriosby, 

Appellant. 

BALES:     Wamutty— Breacli^-Falliire  of  Buyer  to  Botnm — ^Waiver. 
1    When  the  buyer  of  a  stallion,  warranted  to  be  a  sure  breeder,' 
was,  under  the  eonditions  of  warranty,  required  to  accept  an- 
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other  animal  and  return  the  first  animal  b7  a  certain  date,  the 
statement  of  the  seller,  in  response  to  a  request  from  the  buyer 
for  another  animal  because  the  warranty  on  first  one  was 
breached,  that  he,  the  seller,  had  at  that  time  no  other  animal 
to  send,  but  would  have  others  in  the  fall,  would  justify  a  finding 
that  the  seller  waived  the  return,  if  the  jury  should  find  that  the 
buyer  could  not  in  reason  be  expected  to  lose  the  service  of  the 
stallion  for  the  entire  season. 


SALES:    Warranty— Waiver  of  ConcUtions — Subsequent  Extension  of 

2  Contract — Effect.  The  effect  of  the  waiver  of  the  conditions  of 
a  warranty,  in  the  absence  of  fraud,  is  entirely  nullified  by  a 
subsequent  extension  to  a  future  date  of  the  entire  terms  of  the 
contract. 

SALES:    Warranty  of  Animal  Diseased  When  Purchased — ^Burden  of 

3  Proof — ^Waiver.  A  warranty  that  a  stallion  is  a  sure  breeder 
"provided  he  keeps  in  as  sound  and  healthy  condition  as  he  now 
(date  of  sale)  is,"  and  to  be  returned  by  the  buyer  in  case  the 
warranty  is  breached,  does  not  give  the  buyer  a  right  to  return 
the  animal  for  a  disease  not  existing  at  the  time  of  sale,  but 
does  give  him  the  right  to  return  for  a  disease  existing  when 
bought.  The  buyer  must  shoulder  the  burden  to  so  show.  If  he 
is  successful,  then  the  flat  refusal  of  the  seller  to  receive  back 
the  horse  is,  of  course,  a  waiver  of  the  duty  to  return. 

SALES:     False  Bepresentatlons — Scienter — Sufficiency  of  Evidence. 

4  In  order  to  avoid  a  sale  by  reason  of  false  representations,  the 
material  things  to  show  are  (a)  the  representations,  (b)  the 
falsity,  and  (c)  the  seller's  knowledge  of  the  falsity.  In  instant 
case,  evidence  reviewed  and  held  sufficient  to  carry  the  question 
of  scienter  to  the  jury. 

PRINCIPLE  APPLIED:  The  seller  was  an  experienced  im- 
porter of  horses  from  Belgium,  where  a  progressive,  incurable 
disease  known  as  ''summer  sores"  was  prevalent,  and  usually 
found  in  imported  horses.  These  sores  could  be  dried  up  during 
winter.  The  buyer  knew  nothing  about  the  disease.  The  seller 
was  familiar  with  the  disease  and  had  had  experience  with  it 
in  lawsuits  over  the  sale  of  horses.  The  horse  in  question  was 
imported  from  Belgium  two  months  before  sale.  A  character- 
istic of  the  disease  was  the  continued  loss  of  flesh.  This  horse 
was  thin  when  bought  and  never  improved.  Veterinarians  testi- 
fied that  the  horse  had  the  disease  when  bought.  SSmail  scars 
were  noticed  on  the  horse  when  bought,  which  might  have  been 
the  result  of  dried  up  sores.  When  the  horse  was  bought,  the 
seller  withheld  delivery,  saying  he  wanted  to  show  the  horse  at 
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a  Chicago  horse  show  and  improve  hia  flesh.  His  condition  in 
flesh  did  not  improve  and  he  was  not  exhibited.  The  seller  said 
he  thought  best  not  to  increase  his  flesh,  and  delivered  the  horse 
to  the  buyer  in  December.  Held,  evidence  sufficient  to  go  to  the 
jury  on  the  question  of  scienter, 

BILLS  AKD  NOTES:  Title  of  Payee  Defectiye— Negotiation  to 
5  Avoid  Defenses — Effect  on  Indorsee— Burden  of  Proof.  The 
indorsee  of  a  note  may,  in  the  first  instance,  rest  on  the  pre- 
sumption of  law  that  he  is  a  "holder  in  due  course."  But  the 
moment  it  appears  that  the  title  of  the  original  payee  was 
defective  within  the  meaning  of  the  Negotiable  Instrument  Law, 
or  that  the  original  payee  has  negotiated  the  note  in  order  to 
prevent  a  defense  thereto,  then  the  indorsee  must  rest  no  longer. 
He  must  at  once  take  the  laboring  oar  and  show  that  he  is,  in 
fact,  a  "holder  in  due  course."  (Sees.  3060-a55,  3060-a59,  Sup. 
Code,  1913.) 

PRINCIPLE  APPLIED:  A  note  was  negotiated  as  collateral 
security  to  an  original  loan  twelve  days  before  due,  two  install- 
ments of  interest  being  then  overdue.  The  indorser  (payee)  was 
a  director  of  the  plaintiff  bank  and  agreed  to  bear  the  cost  of 
litigation,  but  this  was  a  long  standing  arrangement,  as  many 
such  notes  had  been  transferred  and  much  litigation  had  resulted, 
with  defenses  the  same  as  on  note  in  question.  The  officers  of 
the  bank,  other  than  the  indorser,  knew  nothing  about  the 
maker  and  made  no  inquiry.  Prior  to  the  negotiation  of  the 
note,  the  maker  and  the  payee  of  the  note  had  had  much  contro- 
versy over  a  warranty  of  the  horse  for  which  the  note  was 
given,  though  plaintiff  claimed  defendant  had  never  threatened 
defense  but  had  asked  for  an  extension  of  time.  The  maker 
(defendant)  claimed,  in  defense  to  the  note,  both  false,  repre- 
sentations and  breach  of  warranty  of  the  horse.  Held,  the 
indorsee  (plaintiff)  had  the  burden  of  proof  to  show  it  was  a 
"holder  in  due  course." 

Appeal  from  Boone  District  Court. — Hon.  R.  M.  Wright, 

Judge. 

Saturday,  November  28,  1914. 

Rehearing  Denied  Tuesday,  June  22,  1915. 

Action  at  law  upon  a  promissory  note  for  $1,000.    The 
payee  of  the  note  was  J.  Crouch  &  Son,  who  endorsed  the 


678  Bank  v.  Griosbt.  [170  Iowa 

same  to  the  plaintiff  before  maturity.  The  defendant  admits 
the  execution  of  the  note,  but  sets  up  in  defense  a  breach  of 
warranty  and  false  representations,  and  failure  of  considera- 
tion, and  that  the  plaintiff  is  not  a  good-faith  holder  in  due 
course.  At  the  close  of  the  evidence,  there  was  a  directed 
verdict  for  the  plaintiff.    The  defendant  appeals. — Reversed. 

Harpel  A  Cederquist,  for  appellant. 

Bead  dk  Read,  for  appellee. 

Evans,  J. — The  note  in  question  was  given  on  Septem- 
ber 28,  1909,  and  was  one  of  a  series  of  three  notes  of  $1,000 
each,  representing  the  purchase  price  of  an  imported  stallion 
sold  by  the  payee  to  the  defendant  upon  such  date.  Delivery 
of  the  horse  was  made  sometime  in  December,  1909.  A  writ- 
ten bill  of  sale  was  delivered  to  the  purchaser,  including  a 
guaranty  as  follows: 

**We  have  this  day  sold  the  imported  Belgian  stallion, 
Bon  Espoir  de  Solre  No.  4072  (31720)  to  G.  W.  Grigsby,  of 
Madrid,  Iowa,  and  we  guarantee  the  said  stallion  to  be  a 
satisfactory  sure  breeder,  provided  the  said  stallion  keeps 
in  as  sound  and  healthy  condition  as  he  now  is  and  has  proper 
care  and  exercise.  If  the  said  stallion  should  fail  to  be  a 
satisfactory  sure  breeder  with  the  above  treatment,  we  agree 
to  take  the  said  stallion  back,  and  the  said  G.  W.  Grigsby 
agrees  to  accept  another  imported  Belgian  stallion  of  equal 
value,  in  his  place,  the  said  stallion  Bon  Espoir  de  Solre  No. 
4072  (31720)  to  be  returned  to  us  at  La  Fayette,  Indiana, 
in  as  sound  and  healthy  condition  as  he  now  is  by  May  1, 
1911/' 

Taking  the  evidence  offered  on  behalf  of  the  defendants 
as  true,  which  we  must  do  for  the  purpose  of  this  appeal,  the 
above  warranty  was  breached,  and  the  horse  proved  to  be 
worthless.     The  horse  was  not  a  sure  foal  getter.    Only  a 
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very  small  percentage  of  his  service  resulted  in  foals.  On 
or  about  July  1,  1910,  the  defendant  discovered  that  the 
horse  was  infected  with  a  disease  called  in  this  record  ''sum- 
mer sores."  This  was  manifested  by  the  breaking  out  of 
certain  sores  upon  various  parts  of  the  body  at  this  time. 
The  disease  is  one  which  was  wholly  unknown  to  the  defend- 
ant prior  to  that  time.  Veterinary  surgeons  were  called  to 
the  treatment  of  the  horse.  This  disease  is  a  progressive,  in- 
curable disease,  running  a  course  of  a  few  years.  It  is  made 
outwardly  manifest  upon  the  afflicted  horse  by  the  breaking 
out  of  sores  in  the  summer  time.  These,  in  the  early  stages, 
may  be  temporarily  cured  or  dried  up  during  cold  weather, 
Durilig  the  first  summer  of  such  attack,  such  sores  are  usu- 
ally small  and  may  pass  unnoticed  by  a  person  unfamiliar 
with  the  disease.  They  increase  in  virulence  with  every  suc- 
ceeding summer.  Such  was  the  course  of  the  disease  alleged 
in  this  case.  The  horse  died  therefrom  on  August  24,  1912. 
From  the  time  the  defendant  received  the  horse,  he  gradually 
lost  weight  and  so  continued  until  his  condition  was  very 
emaciated.  This  was  consistent  with  the  course  of  the  disease. 
The  defendant  pleaded  not  only  breach  of  warranty  but 
false  representations,  based  largely  upon  the  same  state  of 
facts  and  upon  the  further  fact  that  the  seller  knew  that  the 
horse  in  question  was  not  sound  and  healthy  and  was  not  a 
good  breeder,  and  yet  represented  him  to  be  such.  The  pleas 
of  breach  of  warranty  and  false  representations  are  somewhat 
mixed.  Defendant's  answer,  as  to  the  plea  of  false  represen- 
tation, is  quite  indefinite.  In  the  absence  of  attack,  we  treat 
it  as  sufficient.  The  question  submitted  for  our  conclu- 
sion is  that  of  the  sufficiency  of  the  evidence  in  support 
of  the  affirmative  defenses.  Was  there  sufficient  evidence 
to  go  to  the  jury  on  the  questions:  (1)  Of  breach  of  warranty. 
(2)  If  there  was  breach  of  warranty,  was  the  condition  of  the 
warranty  waived  by  the  seller?  (3)  Was  the  horse  infected 
with  the  disease  in  its  incipient  stage  at  the  time  of  the  pur- 
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chase  f    (4)  Did  the  plaintiff  acquire  the  note  in  good  faith 

and  in  due  course  f 

1.  The  evidence  of  breach  of  warranty  as 
ranty :'  breach :  to  the  failure  of  the  horse  as  a  sure  foal  getter 
buyer  to  re-       is  abundant,  and  we  need  not  recite  it.    Ap- 

tum :  waiver.  „        ,  -.       i  . 

pellee  does  not  contend  otherwise. 
The  condition  of  the  warranty,  however,  was  never  ac- 
tually performed  by  the  defendant,  in  this,  that  he  never 
returned  the  horse  to  La  Fayette,  Indiana.  His  contention 
is  that  such  return  was  waived  by  the  conduct  of  the  seller. 
In  June,  1910,  he  wrote  the  following  letter  to  the  sellers : 


it 


Madrid,  Iowa,  June  15,  19J0. 
''Mr.  Crouch  &  Son,  La  Fayette,  Ind.  Dear  Sir:  Since 
writing  you  I  have  had  six  mares  to  return.  L  don't  think 
this  horse  has  settled  anything  bred  to  him.  Have  you  got 
a  Belgian  horse  that  you  could  let  me  have  to  finish  the  season 
with.  I  would  have  to  have  a  good  one  to  fill  his  place.  If 
I  don't  get  another  horse  I  don't  know  what  I  will  do.  Let 
me  know  by  wire  what  you  will  do.  Be  sure  and  let  me 
know  what  you  will  do  as  soon  as  you  receive  this. 

Yours  respectfully,  G.  W.  Grigsby." 


1 1 


The  sellers  replied  to  this  letter  stating  that  they  were 
entirely  sold  out  of  Belgian  horses,  but  would  have  some  more 
in  the  ensuing  fall. 

In  view  of  this  correspondence,  it  would  have  been  an 
idle  proceeding  for  the  defendant  to  go  through  the  form  of 
returning  his  horse  to  La  Fayette  and  demanding  in  exchange 
another  Belgian  stallion  of  equal  value  at  that  time.  His 
letter  was  a  fair  request  for  an  adjustment  under  the  condi- 
tions of  the  guaranty.  Crouch  &  Son  had  put  it  out  of  their 
power  to  perform  their  guaranty,  for  the  time  being.  They 
were  doubtless  entitled  to  reasonable  time  and  opportunity, 
but  the  defendant  was  certainly  entitled  to  go  to  the  jury  on 
the  question  whether  he  could  reasonably  be  required  to  lose 
the  entire  season  and  wait  until  fall  for  the  exchange.     If 
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not,  then  the  sellers  must  be  held  to  have  waived  the  condi- 
tion contained  in  the  guaranty,  and  they  thereby  rendered 
their  guaranty  absolute. 

On  March  17,  1911,  however,  the  written  guaranty  was 

by  another  writing  extended  to  May  1,  1912. 

^    «ntT:**  wa^iver     We  think  the  effect  of  this  writing  was  to 

subsiKinent  ex-    extend  the  condition,  likewise.    The  previous 

tennion  of  .  ,..,•.  i 

contract :  waivcr  01  the  condition,  therefore,  is  no  longer 

effect.  '  '  7 

available  to  defendant,  unless  the  extension 
was  entered  into  through  the  fraud  of  Crouch  &  Son,  as  con- 
tended by  defendant. 

It  was  arranged  between  the  parties  at  that  time  that  the 
defendant  should  give  the  horse  further  trial  and  treatment. 
In  December,  1911,  the  defendant  again  visited  Crouch  &  Son 

and  sought  an  adjustment.    They  told  him  at 

'  Tunty  0^^^'      that  time  that  under  no  consideration  would 

eased  when        they  rcccive  back  the  horse  in  his  then  condi- 

purcbased : 

burden  of  dition,  becausc  of  the  sores  upon  his  body. 

proof:  waiver.  '  . 

This  refusal  was  based  upon  the  contention 
that  under  the  conditions  of  the  warranty,  the  horse  was  to 
be  returned  in  as  ** sound  and  healthy"  condition  as  when 
received.  This  is  a  pivotal  point  in  the  defense.  The  de- 
fendant could  not  require  Crouch  &  Son,  under  the  conditions 
of  the  warranty,  to  take  back  the  horse  in  his  diseased  condi- 
tion unless  such  disease  was  already  upon  him  in  its  incipient 
stage  at  the  time  the  defendant  purchased  him.  The  burden 
was  upon  the  defendant  not  only  to  prove  breach  of  warranty, 
but  to  prove  also  a  waiver  of  the  condition  as  to  returning 
the  horse.  If,  in  December,  1911,  the  defendant  was  legally 
entitled  to  return  the  horse  in  his  then  condition,  and  offered 
to  do  so,  then  the  declaration  of  Crouch  &  Son  was  sufficient 
as  a  waiver  of  a  formal  return  of  the  horse.  The  burden, 
therefore,  was  upon  the  defendant,  to  prove  that  the  diseased 
condition  of  the  horse,  which  formed  the  basis  of  the  sellers' 
objection  to  his  return,  was  already  upon  the  horse  in  its 
incipient  stage  at  the  time  of  the  sale  to  the  defendant.    This 
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being  proved,  the  seller  had  no  right  to  base  objection  to  hifl 
return  upon  the  ground  of  this  disease. 

The  defendant  introduced  considerable  testimony  tending 
to  prove  that  the  horse  must  have  been  infected  with  the 
disease,  and  must  have  had  it  in  its  incipient  stage  before 
it  was  purchased  by  him.  The  disease  is  rather  an  infrequent 
one  in  this  country.  It  is  frequently  found  in  Belgium  and 
France  and  other  European  countries.  When  found  here,  it 
is  usually  in  imported  horses.  Crouch  &  Son  were  extensive 
importers.  They  were  more  or  less  familiar  with  the  disease 
and  had  had  experience  with  it.  They  had  purchased  this 
horse  in  Belgium  about  two  months  before  he  was  sold  to 
the  defendant.  The  horse  was  a  fine  individual,  and  would 
weigh,  in  ordinary  fiesh,  between  2,100  and  2,200  pounds. 
He  was  somewhat  thin,  however,  when  he  was  sold  to  the  de- 
fendant. The  defendant  was  never  able  to  improve  his  con> 
dition  as  to  fiesh.  He  gradually  lost  weight  until  such  loss 
amounted  to  over  500  pounds. 

The  defendant  examined  veterinary  surgeons  as  wit- 
nesses. Their  testimony  all  tended  to  show  that  the  horse 
must  have  been  in  the  incipient  stages  of  this  disease  in  1909. 
One  of  these  surgeons  treated  the  horse  in  1910.  He  testified 
to  the  apparent  condition  at  that  time.  He  also  testified  to 
his  opinion  that  the  sores  upon  the  horse  in  1910  were  second 
or  third  year  sores.  They  were  too  large  for  first  year  sore& 
None  of  this  testimony  was  directly  disputed.  It  is  not  in- 
credible that  an  experienced  veterinary  surgeon  could  form 
reliable  judgment  as  to  the  approximate  time  a  progressive 
disease  had  run  at  the  time  of  his  observation  of  it. 

There  is  evidence  also  by  the  defendant  of  various  symp- 
toms and  scars  observed  by  him  immediately  after  the  pur- 
chase, the  significance  of  which,  however,  was  not  appre- 
ciated by  him  at  the  time.  One  of  these  was  the  condition 
of  the  horse 's  flesh,  to  which  we  have  already  referred.  Others 
were  small  scars  upon  the  skin  which  could  have  been  the 
result  of  earlier  sores. 
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We  think  the  evidence  was  sufficient  to  go  to  the  jury  on 
the  question  whether  the  horse  was  diseased  at  the  time  of  the 
sale.  If  yea,  then,  as  already  indicated,  the  advanced  stages 
of  the  disease  would  not  justify  the  sellers'  refusal  to  take 
back  the  horse  in  accordance  with  the  conditions  of  the  guar- 
anty, and  such  refusal  amounted  to  a  waiver  of  conditions. 

2.  Was  there  sufficient  evidence  to  go  to  the  jury  on  the 
question  of  false  representations  t  Plaintiff  testified  to  oral 
representations  to  the  effect  that  the  horse  was  sound  and 
4.  salbs:  false  healthy  and  a  sure  foal  getter.  The  evidence, 
tioMr°**"  therefore,  is  abundant  to  show  the  fact  of 
dene?  of  ev?"  representations,  and  that  the  representations 
^^^'  were  not  true.    Whether  Crouch  &  Son  knew 

the  falsity  of  the  representations  is  not  shown  by  direct  evi- 
dence. Reliance  is  had  here  upon  various  circumstances. 
Grouch  &  Son  were  experienced  importers  of  horses,  and 
were  more  or  less  familiar  with  the  disease  under  considera- 
tion here.  They  had  had  previous  litigation  over  the  sale  of 
a  horse  wherein  the  same  disease  was  involved*  In  so  speak- 
ing, we  only  assume  the  truth  of  the  evidence  on  behalf  of 
the  defendant  for  the  purpose  of  the  discussion. 

If  it  should  be  found  from  the  testimony  already  referred 
to  that  the  sores  appearing  in  1910  were  second  or  third  year 
sores,  then  the  diseased  condition  of  the  horse  must  have  been 
apparent  to  an  experienced  observer  in  the  summer  of  1909. 
Grouch  &  Son  had  possession  of  him  for  two  months  or  more. 
The  horse  was  not  actually  delivered  to  defendant  at  the 
time  of  sale.  Crouch  asked  to  retain  the  horse  in  order  to 
exhibit  him  at  the  horse  show  in  Chicago  in  December.  For 
that  purpose,  he  expected  to  improve  his  condition  and  in- 
crease his  flesh.  When  December  came,  the  condition  of  the 
horse  had  not  improved  and  he  was  not  exhibited.  This  was 
a  disappointment  to  the  defendant.  The  reason  given  by 
Crouch  for  the  failure  to  prepare  the  horse  and  to  exhibit 
him  was  that  he  thought  it  would  be  better  for  him  not  to 
increase  his  flesh. 


684  Bank  v.  Oriqsbt.  [170  Iowa 

In  the  shape  which  the  ease  has  taken  under  the  record, 
the  question  of  scienter  is  not  of  controlling  importance.  If 
the  defendant  is  entitled  to  prevail  on  the  ground  of  false 
representations,  he  is  likewise  entitled  to  prevail  on  the  ground 
of  breach  of  warranty,  provided  he  shows  that  the  horse  was 
in  fact  diseased  when  he  bought  him.  In  view  of  the  fact 
that  the  condition  of  the  horse,  if  diseased,  could  and  ordi- 
narily would  have  been  observed  by  Crouch  &  Son  when  they 
had  him,  and  perhaps  ought  to  have  been  observed  before  they 
put  him  upon  the  market,  we  think  the  evidence  as  a  whole 
was  sufficient  to  go  to  the  jury  also  on  the  question  of 
scienter, 

3.  Was  the  note  sued  on  acquired  by  plaintiff  in  good 
faith  and  in  due  course,  within  the  meaning  of  the  Negotiable 
Instrument  Act;  and  upon  which  party  is  the  burden  of 

proof  upon  such  question  ?  Concededly,  if  the 
NOTES :  title       note  was  obtained  by  false  representations,  the 

of  payee  dc-  ,         <•    .    ^.iw      a       • 

fective :  nego-      burden  of  proof  was  on  the  plaintiff.  Again, 

tlatlon   to  ^  1-  o         > 

avoid  defenses :    if  Crouch  &  Sou  negotiated  the  note  for  the 

effect  on  *=• 

6en^r  root'     P^^pose  of  preventing  a  defense  thereto,  such 

negotiation  thereof  was  a  fraud  upon  the  de- 
fendant within  the  meaning  of  the  Negotiable  Instrument  Act. 
Such  fraud  would  cast  the  burden  of  proof  upon  the  plaintiff. 
Sec.  3060-a55,  Code  Sup.;  Bank  of  Bushnell  v.  Buck  Bros., 
161  Iowa  362.  Many  circumstances  are  shown  which  tend  to 
prove  such  fact.  The  note  was  negotiated  on  July  19,  1911, 
only  twelve  days  before  maturity.  Two  installments  of  an- 
nual interest  were  past  due  and  unpaid.  It  was  received  by 
the  plaintiff  as  collateral  to  a  note  for  $15,000  then  executed 
by  Crouch  &  Son.  Such  note  was  given  for  a  loan  of  like 
amount.  The  proceeds  of  the  loan  were  placed  to  the  credit 
of  Crouch  &  Son  in  the  plaintiff  bank.  When  it  was  checked 
out  does  not  appear. 

The  note  in  suit  was  negotiated  to  plaintiff  under  a  con- 
tract between  it  and  Crouch  &  Son,  whereby  Crouch  &  Son 
agreed  to  bear  all  expense  of  litigation.    Such  contract,  how- 
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ever,  had  been  in  force  between  such  parties  for  several  years, 
and  many  notes  had  been  purchased  thereunder,  and  consid- 
erable litigation  had  been  conducted  by  the  plaintiff  bank 
thereunder  on  other  notes.  In  such  litigation,  it  encountered 
defenses  similar  to  those  in  the  case  at  bar.  It  was  familiar 
with  the  business  of  Crouch  &  Son  and  knew  that  their  notes 
represented  purchase  price  of  horses  sold,  and  that  more  or 
less  litigation  resulted  to  them. 

J.  Crouch  &  Son  was  a  partnership  consisting  of  father 
and  son.  The  father  was  a  director  in  the  plaintiff  bank. 
No  officer  in  the  bank,  other  than  director  Crouch,  had  any 
knowledge  of  defendant  Grigsby,  nor  was  any  inquiry  made 
concerning  his  solvency  or  otherwise.  The  cashier  of  the 
plaintiff  testified  that  he  alone  transacted  the  business  for  the 
plaintiff  in  the  purchase  of  such  note,  and  testified  to  his 
good  faith  and  want  of  knowledge  of  any  infirmity.  The 
burden  of  proof  being  upon  the  plaintiff  at  this  point,  the 
credibility  of  the  cashier  was  fairly  a  question  for  the  jury, 
to  be  determined  in  the  light  of  the  circumstances  here  indi- 
cated. The  case  at  this  point  is  quite  controlled  by  our  pre- 
vious holdings:  BiishneU  v.  Buck  Bros.,  supra;  Iowa  Na- 
tional Bank  v.  Carter,  144  Iowa  715,  722 ;  Arnd  v.  Aylesworth, 
145  Iowa  185,  191 ;  McNight  v.  Parsons,  136  Iowa  390,  399 ; 
Bennett  State  Bank  v.  Schloesser,  101  Iowa  573 ;  Commercial 
Bank  of  Essex  v.  Paddick,  90  Iowa  63,  66 ;  Frank  v,  Blake, 
58  Iowa  750;  City  Deposit  Bank  v.  Green,  130  Iowa  384; 
same  case,  138  Iowa  156,  161.  To  the  same  effect,  see  the 
following  from  other  jurisdictions:  Citizens  Sav,  Bank  v. 
Houfchens,  116  Pac.  866 ;  Johnson  County  Sav.  Bank  v.  Bapp, 
91  Pac.  382;  Bank  v.  Walker,  72  Atl.  579;  New  England 
Mortgage  Sec.  Co.  v.  Oay,  33  Fed.  636,  649;  Shcllenbergcr 
V.  Nourse,  118  Pac.  508 ;  Bluthentahl  v.  Columbia,  57  So.  814 ; 
Winter  v.  Nobs,  24  Ann.  Cases  302,  304,  305;  Parsons  v. 
Jackson,  99  U.  S.  434;  7  Cyc.  953;  Ireland  v,  Scharpenberg, 
103  Pac.  801;  Nat'l  Ba/nk  v.  Kirby,  108  Mass.  497;  Mercliants 
Nat 'I  Bank  v.  Wadsworth,  131  N.  W.  (Mich.)  1108;  Union 
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Nat 'I  Bank  v.  MaOioux,  132  N.  W.  (S.  D.)  168, 174;  Citizens 
8av.  Bank  v.  C<mse,  124  N.  Y.  Supp.  79;  City  Nat 'I  Bank  v. 
Winsor,  133  N.  W.  (Minn.)  961;  Park  v.  Winsor,  132  N.  W. 
(Minn.)  264.  . 

The  Negotiable  Instrument  Act  is  intended  to  give  nego- 
tiability and  mobility  to  commercial  paper,  and,  therefore,  to 
extend  protection  to  innocent  holders  thereof  in  good  faith 
and  in  due  course.  But  it  is  not  intended  as  an  aid  or  shelter 
to  the  creation  of  a  litigating  agency.  If,  therefore,  the  note 
was  negotiated  to  avoid  defenses  thereto,  and  the  purchaser 
had  notice,  the  statute  affords  it  no  protection. 

We  do  not  overlook  the  fact  claimed  on  behalf  of  plain- 
tiff and  the  payees  that  the  defendant  had  not  threatened  to 
make  defense,  at  any  time  prior  to  the  transfer  of  the  note, 
but  that  he  had  asked  for  an  extension  of  time.  The  plaintiff 
is  entitled  to  the  benefit  of  this  circumstance  before  the  jury, 
but  it  is  by  no  means  so  conclusive  as  to  entitle  it  to  a  directed 
verdict. 

If  the  jury  should  fail  to  find  any  fraud  either  in  the 
inception  of  the  transaction  or  in  the  negotiation  of  the  note 
to  avoid  defense,  then  the  burden  would  rest  upon  the  defend- 
ant to  show  that  the  plaintiff  was  not  a  good-faith  holder  in 
due  course.  Even  from  that  point  of  view,  we  are  convinced 
that  the  circumstances  shown  are  sufficient  to  carry  the  ques- 
Hon,  to  the  jury. 

For  the  reasons  indicated,  the  order  directing  a  verdict 
for  the  plaintiff  was  erroneous.  The  judgment  entered  there- 
on must,  therefore,  be — Reversed. 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 
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Henry  Vandewateb,  Appellee,  v.  The  Chicago,  Rock  Island 
&  Pacific  Railway  Company,  Appellant. 

EMINENT  DOMAIN:  Bailways— Bight  of  Way— Abandonment  of 
1,3  Work— Beyerslon  of  Title— Betnm  of  Oondemnation  Money.  A 
railway  right  of  way,  acquired  by  condemnation  proceedings, 
reverts  to  the  owner  from  whose  land  such  right  of  way  was 
carved  when  the  construction  of  the  railway  has  "commenced," 
and  such  construction  abandoned  and  not  in  good  faith  resumed 
for  eight  years  (Sec.  2015,  Code  1897),  and  the  title  to  such 
right  of  way  may  be  quieted  in  such  owner,  even  though  he  has 
never  been  disturbed  in  his  possession  of  the  land  embraced  in 
such  right  of  way,  and  even  though  he  declines  to  return  the 
money  paid  him  on  the  original  condemnation. 

DxEMBBy  0.  J.,  and  Salinoeb^  J.,  dissent. 

EMINENT  DOMAIN:  Ballway  Bigbt  of  Way— Statute  of  Liniita- 
2  tion — "Oommencement  of  Oonstmction."  Sec.  2015,  Code  1897, 
providing  that  if  the  construction  of  a  railway  has  "commenced" 
and  such  construction  ceases  and  is  not  in  good  faith  resumed 
for  eight  years,  the  right  of  way  acquired  by  condemnation  shall 
revert  to  the  owner  of  the  land  from  which  such  right  of  way 
was  taken,  becomes  operative  from  the  time  construction  work 
commences  on  any  part  of  the  contemplated  line  as  a  whole. 
Such  statute  does  not  remain  inoperative  as  to  any  particular 
tract  simply  because  no  construction  work  has  been  actually  done 
on  that  particular  tract. 

Appeal  from  Adair  District  Court, — Hon.  W.  H.  Fahby, 

Judge. 

Tuesday,  June  22,  1915. 

• 

Action  to  quiet  title  to  land  taken  in  condemnation  pro- 
ceedings for  railway  right  of  way,  the  plaintiff  contending 
that  the  defendant  had  abandoned  all  right  to  the  condemned 
land  under  the  provisions  of  Sec.  2015  of  the  Code  of  1897. 
Decree  for  the  plaintiff.    Defendant  appeals. — Affirmed. 

E.  J.  Chapman,  F.  W.  Sargent,  and  Robert  J.  Bafmister, 
for  appellant. 

MiMm^Ucer  &  Williamson,  for  appellee. 
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Qaynor,  J. — This  is  an  action  in  equity  to  quiet  title  to 
a  piece  of  land  in  Adair  county.  The  plaintiff  claims  to  be 
the  owner  of  this  land  and  alleges  that  the  defendant  com- 
,  «  ^  pany  makes  some  claim  to  it  adverse  to  the 

1,8.    ElMINBNTDO-         ^        "^ 

wayS:  ?ight       plaintiff;  that  whatever  interest  defendant 
abandonment      ^^7  ^^ve  had  in  the  land,  its  right  to  assert 

of  work :  re- 


version of  ail  interest  is  now  barred  by  virtue  of  Sec- 

tltle :  retnn 
of  condemns 
tlon  money. 


of  ^ndemna.      2015  of  the  Code  of  Iowa.    Plaintiff  claims 


that  he  is  the  owner  of  quite  a  large  tract  of 
land ;  that  in  the  year  1903^  the  defendant  company  caused  a 
strip  one  hundred  feet  wide  across  plaintiff's  farm  to  be 
condemned  as  a  right  of  way  for  a  line  of  railroad  from  Win- 
terset  to  Greenfield,  and  that  the  work  of  constructing  the 
road  was  commenced  immediately  after  the  condemnation, 
but  was  abandoned  in  the  year  1903 ;  that  the  road  was  never 
finished,  used,  or  operated,  and  therefore  the  title  of  the 
railroad  company  acquired  under  such  condemnation  pro- 
ceedings has  been  lost,  and  the  title  has  reverted  to  the  plain- 
tiff. The  defendant  first  assailed  the  petition  by  demurrer. 
This  being  overruled,  the  defendant  answered,  setting  up  that 
the  plaintiff  had  never  been  disturbed  in  his  possession ;  that 
the  construction  of  the  road  had  never  been  commenced  over 
and  across  plaintiff's  land;  that,  therefore,  the  statute  of  limi- 
tations had  not  commenced  to  run ;  that  the  plaintiff  had  been 
paid  in  full  for  the  right  of  way,  and  never  returned  or 
offered  to  return  the  money  received  for  it;  and  that  there 
was  no  equity  in  plaintiff's  claim.  Upon  these  issues,  the 
cause  was  tried  to  the  court,  a 'decree  entered  for  the  plaintiff, 
quieting  title  as  prayed. 

It  appears  without  dispute  that  the  defendant  company 
acquired  a  right  to  the  piece  of  land  in  controversy,  through 
the  exercise  of  the  power  of  eminent  domain ;  that  the  land 
in  controversy  was  condemned  by  proper  proceedings  for  the 
use  of  the  railroad  company  for  the  building  of  a  line  of 
railway  between  Winterset  and  Greenfield;  that  the  defend- 
ant paid  to  the  plaintiff  the  full  amount  of  the  damages 
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awarded.  It  appears  that,  after  the  defendant's  right  to 
proceed  with  the  building  and  construction  of  the  railroad 
had  been  ascertained  and  determined,  and  the  damages  paid, 
the  defendant  commenced  the  construction  of  the  road  be- 
tween Winterset  and  plaintiff's  farm,  and  did  work  upon  the 
road,  in  the  way  of  construction,  up  to  within  about  two 
miles  of  the  land  in  controversy;  that  it  also  began  the  con- 
struction and  building  of  the  roadbed  between  Greenfield  and 
plaintiff's  land,  and  within  about  a  mile  of  the  land  in  con- 
troversy. Between  plaintiff's  farm  and  Winterset,  there  was 
about  10  miles  of  grading  and  work  done  in  preparing  the 
roadbed.  There  was  no  grading  and  no  work  done  on  plain- 
tiff's land,  except  that  in  the  line  of  the  right  of  way  ex- 
tending over  plaintiff's  land,  the  defendant  had  put  stakes 
marking  the  right  of  way  and  fixing  the  grades.  The  land 
in  question  is  about  one  and  one-half  acres.  The  biggest  part 
of  the  road  between  Winterset  and  the  land  in  controversy 
has  been  graded  within  two  miles  of  plaintiff's  land.  Con- 
siderable grading  had  been  done,  between  Greenfield  and  plain- 
tiff's land,  the  exact  amount  of  which*  does  not  appear,  but 
it  did  not  reach  within  a  mile  from  plaintiff's  land.  In  the 
fall  of  1903,  the  railway  company  quit  the  construction  of 
the  road  from  Winterset  to  Greenfield,  and  later  gathered  up 
all  their  material  on  the  right  of  way  used  for  construction 
purposes,  and  hauled  the  same  away,  quit  the  construction  of 
the  road  and  never  have  finished  or  used  the  same  for  rail- 
way purposes  since  1903;  that  no  part  of  the  contemplated 
railroad  from  Winterset  to  Greenfield  was  ever  used  or 
operated. 

Defendant  presents  three  propositions  for  our  considera- 
tion  which  it  claims  should  be  answered  in  the  aflSrmative,  and, 
being  so  answered,  work  a  reversal  of  this  case :  First.  There 
can  be  no  abandonment  where  there  has  been  no  commence- 
ment of  construction.  Second.  A  part  of  a  line  of  road  can 
be  abandoned  without  affecting  other  parts.     Third.    The 

plaintiff  has  never  been  disturbed  in  his  possession. 
Vol.  170  Ia.— 44 
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Defendant  says  the  construction  of  the  road  never  having 
been  commenced,  the  eight-year  period  for  reversion  does  not 
apply.  The  eight-year  limitation  which  works  a  reversion 
does  not  commence  to  ran  until  after  the  construction  of  the 
road  has  been  commenced  and  then  abandoned. 

The  first  question  asked  by  appellant  is,  Can  there  be  an 
abandonment  of  right  of  way  when  nothing  has  ever  been 
done  to  take  possession  t  and  says,  ^*  This  involves  the  further 
question  of  when,  if  there  be  an  abandonment,  the  statutory 
eight-year  period  begins  to  run,  and  this  in  turn  depends  upon 
the  meaning  of  the  words,  'when  construction  is  commenced.'  " 
This,  the  defendant  says,  is  the  sole  question  presented  by  this 
appeal  in  its  last  analysis. 

The  right  of  eminent  domain  is  a  right  exclusively  vested 
in  the  sovereign  power.  Private  property  can  only  be  taken 
for  public  use,  and  it  must  appear  affirmatively,  before  pri- 
vate property  of  an  individual  can  be  taken  against  his  will, 
that  the  use  to  which  it  is  put  is  a  public  use. 

Sec.  1995  gives  to  railway  corporations  the  right  to  take 
and  hold  so  much  real  estate  as  may  be  necessary  for  the 
location  and  construction  or  convenient  use  of  its  railways. 
This  right  is  granted  it  by  the  state,  and  it  is  granted  upon 
the  theory  that  railway  corporations  are  quasi  public  utili- 
ties; that  the  construction  of  these  roads  is  for  the  conven- 
ience and  welfare  of  the  public.  The  right  delegated  is  the 
right  to  take  private  property  and  hold  it  for  a  public  use, 
and  the  companies  are  subject  to  state  control  under  proper 
legislation.  The  right  to  take  and  the  right  to  hold  must 
depend  upon  the  initial  fact  that  the  property  is  taken  or 
held  for  public  use,  and  not  for  private  use,  although  there 
may  be  private  gain  in  the  operation  of  the  road  itself. 

Sec.  2015  of  the  Code  provides: 

**  Where  a  railway  constructed  in  whole  or  in  part  has 
ceased  to  be  operated  for  more  than  five  years;  or  where  the 
construction  of  a  railway  has  been  commenced  and  work  on  the 
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same  has  ceased  and  has  not,  in  good  faith,  been  resumed  for 
more  than  five  years,  and  remains  unfinished;  or  where  any 
portion  of  any  such  railway  has  not  been  operated  for  four 
consecutive  years,  and  the  rails  and  rolling  stock  have  been 
wholly  removed  therefrom ;  it  shall  be  treated  as  abandoned, 
and  all  rights  of  the  i)erson  or  corporation  constructing  or 
operating  any  such  railway,  over  so  much  as  remains  unfin- 
ished or  from  which  the  rails  and  rolling  stock  have  been 
wholly  removed,  may  be  entered  upon  and  appropriated  as 
provided  in  the  next  section.  If  the  railway  or  any  part 
thereof  shall  not  be  used  or  operated  for  a  period  of  eight 
years,  or  if,  its  construction  having  been  commenced,  work  on 
the  same  has  ceased,  and  has  not  been  in  good  faith  resumed 
for  eight  years,  the  right  of  way,  including  the  roadbed,  shall 
revert  to  the  owner  of  the  land  from  which  said  right  of  way 
was  taken." 

Sec  2016  provides: 

''In  case  of  abandonment,  as  provided  in  the  preceding 
section,  any  other  corporation  may  enter  upon  such  abandoned 
work,  or  any  part  thereof,  and  acquire  the  right  of  way  over 
the  same,  and  the  right  to  any  unfinished  work  or  grading 
found  thereon,  and  the  title  thereto,  by  proceeding  as  near  as 
may  be  in  the  manner  provided  in  this  chapter;  but  parties 
who  have  previously  received  compensation  in  any  form  for 
the  right  of  way  on  the  line  of  such  abandoned  railway,  which 
has  not  been  refunded  by  them,  shall  not  be  permitted  to 
recover  the  second  time.  The  value  of  such  roadbed  and  right 
of  way,  excluding  the  work  done  thereon,  when  taken  for  a 
new  company,  shall  be  assessed  for  the  benefit  of  the  former 
company  or  its  legal  representative." 

As  we  understand  and  interpret  these  statutes,  the  first 
provisions  of  Sec.  2015  may  be  divided  as  follows :  Where  a 
railway,  constructed  in  whole  or  in  part,  has  ceased  to  be 
operated  for  more  than  five  years,  the  right  of  the  party 
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condemning  it  for  a  public  use,  and  the  rights  acquired  to 
construct  a  railroad  for  a  public  use,  are  to  be  treated  as 
abandoned  as  to  that  company;  and  this  is  true  where  the 
construction  of  the  road  has  been  commenced,  and  work  on 
the  same  has  ceased,  and  has  not  in  good  faith  been  resumed 
for  more  than  five  years  and  remains  unfinished,  or  where  any 
portion  of  such  railway  has  not  been  operated  for  four  con- 
secutive years,  and  the  rails  and  rolling  stock  have  been 
wholly  removed  therefrom. . 

The  right  of  a  railroad  company  to  take  private  property 
rests  upon  the  thought  that  the  taking  is  for  a  public  use, 
and  is  to  be  devoted  to  a  public  use.  The  mere  taking  for  a 
public  use  serves  no  public  purpose.  The  public  is  served 
when  it  is  devoted  to  the  use  on  which  the  right  to  take  de- 
pends. When  the  right  to  take  for  a  public  use  is  given,  the 
obligation  to  devote  it  to  a  public  use  is  created,  and  that  it 
will  be  so  used  is  implied.  The  legislature,  then,  when  it 
granted  to  railway  companies  the  right  to  take  private  prop- 
erty for  public  use,  undoubtedly  intended  that  it  should  be 
put  to  a  public  use  when  taken.  It  had,  therefore,  a  right  to 
limit  the  time  in  which  the  company,  as  a  pledge  of  good  faith 
in  the  taking,  should  devote  it  to  the  public  use  for  which 
it  was  taken,  and  had  a  right  to  say  to  the  company  exer- 
cising this  power,  **You  may  take  private  property  for  a 
public  use ;  but  if  you  do  so,  you  must  devote  it  to  the  public 
use  for  which  it  was  taken.  If  you  fail  to  do  this,  the  prop- 
erty shall  revert  to  the  person  from  whom  you  took  it,"  and 
the  state  did  say  to  this  company,  and  to  all  companies, 
**When  you  take  private  property  for  a  railway,  and  the  rail- 
way or  any  part  thereof  shall  not  be  used  or  operated  for  a 
period  of  eight  years,  or  if,  having  commenced  its  construc- 
tion, you  cease  to  work  it,  and  do  not  in  good  faith  resume 
the  work  for  eight  years,  the  right  of  way  acquired  by  your 
condemnation  proceedings,  and  the  roadbed  shall  revert  to  the 
original  owner.''  The  statute  gives  to  the  condemning  com- 
pany eight  years  in  which  to  demonstrate  its  good  faith  in 
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taking,  and  if  it  fails  to  do  this  for  five  years,  any  other 
company  (the  land  having  been  properly  condemned  for  pub- 
lic use)  may  enter  upon  the  condemned  land  and  continue 
the  work  and  devote  it  to  the  use  for  which  it  was  originally 
taken.  But  if  neither  the  condemning  company  nor  any  other 
company  does  avail  itself  of  the  provision  and  demonstrate 
its  good  faith  by  complying  with  the  requirements  of  the 
statute,  then  at  the  end  of  eight  years,  the  right  acquired 
in  the  condemnation  proceedings  will  be  deemed  to  have  been 
abandoned,  and  the  property  reverts  to  the  original  owner. 

Unquestionably,  the  statute  gives  to  the  condemning  com- 
pany eight  years  in  which  to  demonstrate  its  good  faith  in 
the  taking  of  the  private  property  by  devoting  it  to  the  public 
use.  If,  after  five  years,  it  becomes  apparent  from  its  con- 
duct, as  recited  in  the  statute,  that  it  has  not  and  is  not  de- 
voting it  to  the  public  use,  then  the  door  is  open  to  any  other 
company  to  come  in  and  complete  the  purpose  of  the  con- 
demnation by  devoting  the  condemned  property  to  the  public 
use  for  which  it  was  taken ;  but  if  neither  the  taker  nor  some 
other  company  having  authority  to  act  enters  upon  and  devotes 
it  to  the  public  purpose,  then  it  will  be  deemed  that  the  public 
purpose  for  which  it  was  taken  has  been  abandoned,  and  the 
property  reverts. 

The  company  acquired  this  right  to  take  this  property 
through  the  state,  and  under  the  statute  hereinbefore  set  out. 
It  lost  its  right  by  its  failure  to  devote  it  to  the  public  use 
for  which  it  was  taken.  Its  right  to  take  came  from  the  state. 
It  lost  its  right  by  failing  to  comply  with  the  conditions  im- 
posed by  the  state  upon  the  exercise  of  its  right.  The  same 
power  that  gave  the  right  is  the  same  power  through  whicTi 
it  is  taken  away. 

Sec.  2016  in  its  provisions  has  relation  to  the  first  part 
of  Sec.  2015.  The  last  paragraph  of  Sec.  2015  is  an  inde- 
pendent provision  limiting  the  right  of  a  railway  company, 
after  condemnation  proceedings,  to  eight  years  in  which  to 
use  and  operate  its  road,  and  in  which  to  devote  the  property 
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taken  to  a  public  use.  It  expressly  says,  ''If  the  railway  or 
any  part  thereof  shall  not  be  used  or  operated  for  a  period 
of  ei^ht  years,  the  right  of  way,  including  the  roadbed,  shall 
revert  to  the  owner  of  the  land  from  which  it  was  taken,  or 
if,  its  construction  having  been  commenced,  work  on  the  same 
has  ceased  and  has  not  been  in  good  faith  resumed  for  eight 
years,  the  land  reverts  to  the  original  owner." 

This,  we  think,  is  consistent  with  the  holding  in  Remey 
V.  Iowa  Central  Ry.  Co,,  116  Iowa  133 ;  Chray  v.  Iowa  Central, 
129  Iowa  68. 

.  It  is  said,  however,  that  the  eight-year  statute  of  limita- 
tions does  not  commence  to  run  until  the  constraction  has 
been  actually  commenced,  and  work  thereafter  has  ceased  and 
2.  bminknt  do-      ^^  ^^^  ^^^^  continued  in  good  faith  or  re- 
way'' ri/ht"  of      sumed.    This  railway  company  undertook  to 
o?fimiution':     build  a  road  from  Greenfield  to  Winterset. 


commence- 


ment  of  con.      They  had  a  right  of  way  surveyed,  marked 

out  by  stakes,  indicating  the  direction  of  the 
road,  the  territory  over  which  it  would  pass,  and  its  limits. 
To  construct  this  railway,  it  was  necessary  to  commence  some- 
where. They  did  commence  at  Winterset,  and,  as  we  take  it, 
at  Greenfield,  and  constructed  a  roadbed  a  large  portion  of 
the  way  between  Winterset  and  the  land  in  controversy,  and 
a  large  portion  of  the  roadbed  between  Greenfield  and  this 
land.  To  say  that  they  had  not  commenced  the  construction 
would  be  to  say  that  the  construction  was  not  c<Mnmenced 
until  the  whole  roadbed  had  been  built.  To  say  that  the  words 
''the  construction"  of  a  railway  (to  start  the  imitation 
against  any  particular  landowner)  required  that  the  building 
of  some  portion  of  the  road  had  been  commenced  on  his  land 
would  be  an  unreasonable  limitation  on  the  words,  "its  con- 
struction having  been  commenced."  Its  construction  means 
the  construction  of  the  contemplated  railway.  We  find  nothing 
in  this  point  made  by  appellant,  and  it  is  not  necessary  to  go 
into  a  discussion  as  to  whether  the  stakes  on  plaintiff's  land 
were  grade  stakes  or  survey  stakes.    The  construction  of  the 
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contemplated  road  had  been  commenced.  The  work  had 
ceased,  and  had  not  been  resumed  in  good  faith  at  the  time 
this  action  was  commenced. 

It  is  next  contended  that  the  plaintiff  is  not  entitled  to 

maintain  this  action  because  he  has  not  refunded  the  money 

received  by  him  from  the  defendant    There  is  no  provision 

1  8  dminxnt  do-     *^  *^  statute  for  the  refunding  of  the  money 

ways:  right       ^^  *  landowner  in  the  event  the  condemning 

abandonment      company  has  failed  for  the  statutory  period 

▼ewiS?  of""       to  devote  the  condemned  property  to  the  pub- 

of  condemiS.      lic  usc.     The  company  simply  has  lost  its 

n  money.        j-jght  ]yy  j^  failure  to  dcvote  the  land  to  the 

purposes  for  which  it  was  taken,  and  when  it  lost  its  right, 
by  the  terms  of  the  statute,  the  land  reverted  to  the  original 
owner,  and  nothing  can  be  added  to  the  plain  wording  of  the 
statute  by  construction. 

It  is  contended  that  the  holding  in  the  Remey  case  is 
inconsistent  with  what  was  said  by  this  court  in  NoU  v,  Ey, 
Co.,  32  Iowa  66;  Dubuque  &  D.  By.  Co.  v.  DieU,  64  Iowa 
635,  and  C.  M.  &  8t,  P.  By.  v.  Bern,  69  Iowa  257.  As  to  this, 
we  are  prepared  to  say  that  in  so  far  as  these  cases  are  incon- 
sistent with  the  holding  in  the  Bemey  case,  they  are  hereby 
overruled. 

The  main  questions  considered  are  so  fully  discussed  in 
the  previous  case  of  Bemey  v.  Iowa  Central  By.  Co.,  supra, 
that  we  do  not  feel  that  anything  farther  need  be  said,  and 
the  case  is  therefore — Affirmed, 

Ladd,  Weaver,  Evans  and  Preston,  JJ.,  concur. 

Deemer,  C.  J.  (dissenting). — ^I.  This  case  is  peculiar  in 
its  facts,  and  in  the  relief  asked  and  granted.  It  appears  that 
plaintiff,  who  has  in  no  manner  been  'disturbed  in  his  posses- 
sion of  a  strip  of  land  condemned  for  a  railway,  and  who  re- 
ceived full  compensation,  not  only  for  the  strip,  but  for  all 
damages  incident  to  the  permanent  use  of  the  right  of  way 
for  railway  purposes,  is  permitted  not  only  to  use  the  land 
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but  to  have  his  title  thereto  quieted  against  the  condemnor, 
without  any  proof  of  abandonment  by  the  railway  company, 
save  as  it  is  claimed  there  was  an  abandonment  under  certain 
sections  of  the  Code,  to  which  reference  will  hereinafter  be 
made,  notwithstanding  he  has  had  full  payment  for  the  land 
and  full  enjoyment,  not  only  of  the  land,  but  of  the  money 
paid  him  therefor  as  well,  since  the  land  was  sought  to  be 
condemned. 

Plaintiff  is  in  a  court  of  equity  asking  that  the  title  be 
decreed  in  him,  because  it  is  equitable  for  him  to  have  it  under 
the  circumstances  disclosed.  I  do  not  think  it  either  right  or 
equitable  that  he  should  have  both  the  land  and  the  money ; 
and  unless  there  be  some  express  statutory  provision  giving 
it  to  him,  I  think  he  should  be  defeated. 

Plaintiff  does  not  claim  an  abandonment  save  under  Sec. 
2015  of  the  Code,  referred  to  by  the  majority;  and  that  his 
petition  does  not  make  out  a  case  of  abandonment  under  the 
general  law  is  clear. 

In  the  absence  of  statute,  the  mere  fact  that  a  railway 
is  not  built  over  a  condemned  strip  of  land  for  a  period  of 
thirteen  years  is  not  an  abandonment.  McClain  v.  C.  R,  I. 
Jt  P,  Ry.  Co.,  90  Iowa  646 ;  Barlow  v.  C.  R,  I.  <&  P.  Ry.  Co., 
29  Iowa  276.  And  this  is  especially  true  where  the  owner  of 
the  servient  estate  does  no  act  to  prevent  its  use.  Noll  v. 
D,  B.  (Su  M.  R.  R.  Co,,  32  Iowa  66,  and  cases  cited. 

Plaintiff  has  done  nothing  to  prevent  the  actual  use  of 
the  land;  and  according  to  the  testimony,  has  never  been 
disturbed  in  his  possession.  If  his  claim  of  title  were  founded 
on  adverse  possession,  which  presumes  a  grant,  his  action 
would  necessarily  fail. 

II.  But  it  is  said  that  Sees.  2015  and  2016  entitle  plain- 
tiff to  the  relief  demanded.  These  sections  do  not,  to  my 
mind,  cover  the  case :  first,  because  work  was  never  commenced 
upon  the  strip  of  land  in  controversy;  and,  second,  because 
plaintiff  has  never  refunded  the  purchase  price  of  the  land, 
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and  therefore  is  not  entitled  to  ''have  his  oake,  and  eat  it 
too.'' 

This  matter  has  been  thoroughly  considered  in  many 
eases  which  have  heretofore  reached  this  court  in  other  forms, 
and  they  are  not  in  harmony.  See  cases  heretofore  cited,  and 
C.  M.  (&  St.  P,  Ry.  Co.  V.  Bean,  69  Iowa  257 ;  Dubuque  R.  R. 
V.  Diehl,  64  Iowa  635 ;  Remey  v.  R.  R.,  116  Iowa  133 ;  Fernow 
V.  R.  R.,  75  Iowa  526.  Other  cases,  not  oflScially  reported, 
were  aflSrmed  by  operation  of  law  because  of  an  equal  division 
of  the  court.  My  views  upon  the  statutes  now  under  consid- 
eration are  fully  expressed  in  the  dissenting  opinion  in  the 
Remey  case,  supra. 

Aside  from  this,  our  difiSculties  in  the  past  are  not  neces- 
sarily involved  here.  This  case  involves  the  single  propo- 
sition: May  one  who  has  had  full  pay  for  his  land,  taken 
for  railway  purposes,  after  the  lapse  of  eight  years,  no  work 
having  been  done  upon  the  land  at  any  time,  have  his  money 
and  the  use  thereof,  and  at  the  same  time  have  a  decree 
quieting  title  to  the  land  itself  on  the  theory  that  he  has  again 
become  the  owner  of  it  by  reason  of  abandonment  ?  I  do  not 
think  there  is  any  case  so  holding,  and  am  of  opinion  that 
the  petition  should  have  been  dismissed. 

I  would  therefore  reverse  the  judgment. 

Salinger^  J.,  joins  in  this  dissent. 


Earl  H.  Woodworth,  Appellee,  v.  Iowa  Central  Railway 

Company  et  al.,  Appellants. 

BAIIiBOADS:  Sales — ^Entire  Assets  of  Grantor — Grantee  ABmunlng 
1  LiabUltiea — ^Privity  of  Contract — ^Fraud  on  Creditors:  The  abso- 
lute assumption  by  a  grantee  of  the  payment  of  all  the  existing 
liabilities  of  a  grantor,  and  the  agreement  by  such  grantee  to 
indemnify  and  hold  grantor  harmless  from  any  such  liabilities, 
in  consideration  of  the  transfer  to  grantee  of  aU  the  assets  of 
the  grantor,  creates  something  more  than  a  mere  "contract  of 
indemnity"  for  grantor.    By  such  assumption,  the  grantee  puH 
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hiniBelfy  practically,  into  the  shoes  of  grantor.  Such  a  contract 
creates  a  right  of  action  in  favor  of  such  creditors  against 
grantee.  This  is  true  even  though  an  attempt  is  made  to  limit 
the  promise  to  pay  and  indemnify  by  a  clause  "that  nothing  in 
such  contract  shall  be  construed  as  giving  any  other  person  than 
grantee  and  grantor  any  right,  remedy,  or  claim,"  as  such  latter 
clause,  in  so  far  as  contradictory  of  the  former  clause,  will  be 
rejected  as  a  fraud  on  grantor's  creditors.  Bo  held  where  one 
railway  company  bought  all  the  assets  of  another  railway  com- 
pany. 

PRINCIPLE  APPLIED:  Plaintiff,  having  been  negligently 
injured,  had  a  cause  of  action  against  a  railway  company  of 
■  which  he  was  an  employee.  Later,  the  company  sold  its  entire 
railway,  including  all  assets,  to  another  railway  company.  The 
grantee  assumed  the  payment  of  all  liabilities  of  the  grantor 
arising  out  of  the  operation  of  the  railway  and  agreed  to  ' '  indem- 
nify" and  save  harmless  the  grantor  against  any  and  all  such 
liabilities.  This  agreement  was  the  very  essence  of  the  con- 
sideration. A  later  clause  provided  that  nothing  in  the  contract 
of  sale,  expressed  or  implied,  was  intended  or  should  be  con- 
strued to  give  to  any  person,  other  than  to  the  grantor  and 
grantee,  any  right,  remedy,  or  claim.  Held,  (a)  the  latter  clause, 
in  so  far  as  in  conflict  with  the  first  clause  and  as  nullifying  it, 
must  be  rejected  as  fraudulent,  (b)  the  first  clause  was  not  a 
mere  indemnity  clause,  but  a  clear  assumption  of  liability,  and 
(c)  a  privity  of  contract  arose,  under  the  first  clause,  between 
plaintiff  and  the  purchasing  company,  and  plaintiff  could  main- 
tain his  action  against  both  companies. 

ACTIONS:     Joinder  of  Oauses  and  Parties— Ez  Delicto— Ez  Ckm- 

2  tracttt — ^When  Permissible.  A  creditor,  in  an  action  sounding  in 
tort  against  his  debtor,  may  join  one  who,  by  contract,  has 
assumed  and  agreed  to  pay  the  debts  of  the  said  debtor.  (See. 
3545,  Code  1897.) 

PBINCIPLE  APPLIED:     (See  No.  1.) 

AOnONS:    Improper  Joinder  of  Parties  or  Oauses— Waiver.    Objeo- 

3  tion  to  the  improper  joinder  of  (a)  parties  or  (b)  causes  of  action 
must  be  raised  before  answer  or  the  objection  will  be  waived. 
(Sees.  3547,  3548,  Code.) 

EVIDEKOE:     Kegligence —  Kotica  of  Defects — Otber  Similar  De- 

4  fects.  Evidence  of  defects,  similar  to  but  at  other  places  than  the 
particular  defect  relied  on  as  constituting  negligence,  existing  at 
different  points  throughout  a  large  part  of  defendant's  railway 
switching  yards,  but  in  the  near  vicinity  of  the  place  of  accident^ 
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is  admissible  to  show  notice  to  defendant  of  the  existence  of  the 
particular  defect  relied  on  as  constituting  negligence,  especially 
where  the  cause  was  tried  on  the  theory  that  evidence  of  ' '  notice ' ' 
was  necessary. 

EVIDENCE:    KegUgence— Kotice  of  Defect — ^How  Proven:     Notice 

5  to  defendant  of  a  defect  on  which  negligence  is  predicated  may 
be  shown  by  plaintiff,  both  in  the  form  of  (1)  actual  knowledge 
to  defendant  of  such  defect  and  (2)  constructively — that  is, 
from  the  nature  of  the  defect — defendant  not  having  the  legal 
right  to  dictate  the  quantum  of  proof  which  plaintiff  shall  offer 
in  support  of  a  fact  in  issue. 

PBINGIPLE  APPLIED:  Plaintiff,  an  employee  of  a  railway 
company,  was  injured  by  reason  of  a  "sag"  or  low  place  in  the 
railway  track,  causing  the  engine  to  lurch  and  throw  plaintiff 
off  the  engine.  The  defect  proven  was  such  as  to  charge  the 
defendant  company  with  a  duty  to  discover  and  to  know  of  it. 
Held,  defendant  could  not  properly  complain  because  plaintiff 
did  not  choose  to  rest  on  "constructive"  notice  of  the  defect, 
but  proceeded  farther  in  his  evidence  and  introduced  evidence 
tending  to  show  "actual"  notice. 

EVIDENCE:    Expert  Evidence  on  Nonexpert  Qaestlon— Expert  Draw- 

6  Ing  Only  Inference  Jury  Could  Draw — ^Effect.  Expert  inferences 
from  certain  assumed  facts,  being  the  only  inferences  which  the 
jury  could  draw  from  such  facts,  if  believed  by  the  jury  to  be 
true,  are,  while  erroneously  received,  nonprejudicial. 

PRINCIPLE  APPLIED:  Plaintiff  claimed  there  was  a  "sag" 
in  the  track  and  that,  as  the  engine  passed  over  the  sag  it 
"lurched"  and  threw  him  off  and  injured  him.  He  so  testified. 
Later,  as  an  expert,  he  was  permitted  to  testify  that  an  engine 
of  that  type  and  going  at  that  speed  would  not,  going  over  the 
track,  "lurch"  without  striking  a  "sag"  and  that  he  would 
not  have  fallen  from  the  engine  had  it  not  "lurched."  Held, 
while  there  was  nothing  in  the  case  calling  for  expert  testimony, 
yet  under  above  rule  the  error  was  nonprejudicial.  (The  court 
says:  "There  was  nothing  in  such  opinion  as  given  by  the 
plaintiff  that  was  fairly  calculated  to  corroborate  him  or  to  aid 
his  credibility.") 

MA8TEB  AND  8EBVANT:     Negligence — ^Personal  InJnry--Contra- 

7  dictory  Statements — ^Evidence— Sufficiency.  Evidence  reviewed 
and  held  sufficient  to  support  verdict  for  personal  injuries,  not- 
withstanding statements  by  plaintiff  alleged  to  be  wholly  incon^ 
sistent  with  his  testimony  on  the  triaL 
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PLEADIKO:     Ambiguity — ^How  OonBtmed.    An  ambiguous  pleading^ 

8  will  be  construed  against  the  pleader. 

PRINCIPLE  APPLIED:  Plaintiff,  in  a  personal  injurj  action, 
pleaded  negligence  in  that  defendant  allowed  a  "sag"  to  exist 
in  its  track,  which  caused  the  engine  to  lurch  and  throw  him  off. 
Defendant  pleaded  that  plaintiff  had  knowledge  of  the  condition 
of  the  yards  and  track  and  assumed  the  risk  incident  to  hia 
employment  ''in  the  said  yards,"  and  the  "dangers  and  hazards 
incident  to  riding  over  the  tracks  in  their  then  condition,"  and 
that  if  defendant  was  negligent,  the  plaintiff  was  aware  of  the 
danger  arising  from  such  negligence  and  assumed  the  risk  of  the 
same.  Defendant  claimed  this  constituted  a  pleading  of  the  as- 
sumption of  risk  "incident  to  the  employment."  Held,  the 
pleading,  being  ambiguous,  should  be  construed  as  pleading  the 
assumption  of  risk  "incident  to  the  negligence  of  defendant." 

BCASTEB  AKD  SERVANT:    AjMumption  of  Bisk  (a)  Incident  to  Em- 

9  plosrment  and  (b)  Incident  to  Negligence — ^Distinction.  "Assump- 
tion of  risk  incident  to  employment"  and  "assumption  of  risk  ^ 
incident  to  defendant's  negligence"  are  two  vastly  different 
matters;  the  former  is  not  an  "assumption  of  risk"  in  its  true 
sense.  The  latter  is.  For  a  master  to  say  "The  servant  assumed 
the  risk  incident  to  his  employment"  is  simply  another  way  of 
saying,  "I  deny  that  I  was  negligent." 

MA8TEB  AND  8EBVANT:    ' '  AssumpUon  of  Bisk  Act"~Negligence 

10  — ^Biak  "Incident  to  Emplosrment" — ^Necessity  for  InBtractiona. 

The  "assumption  of  risk"  abolished  (except  under  the  immi- 
nent danger  clause)  by  Chap.  219,  Acts  33d  G.  A.  (Sec.  4999-a3, 
Sup.  Code,  1913),  is  that  risk  which  is  incident  to  the  negli- 
gence of  the  mMter.  The  latter  clause,  viz.,  "this  statute  shall 
not  be  construed  so  as  to  include  such  risks  as  are  incident  to 
the  employment,"  is  precautionary  only.  In  such  sense,  it  is  not 
superfluous,  but  if  said  clause  was  omitted,  the  above  construc- 
tion would  be  inevitable.  No  instruction  need  be  given  on  the 
effect  of  this  last  clause  in  the  absence  of  a  request  therefor. 

DAMAGES:    Personal  Injury — ^InstractiGnB  Permitting  Speculation — 

11  Future  Pain.  Whether  an  instruction  permitting  a  recovery  for 
such  "]}ain  and  suffering  as  plaintiff  may  endure  in  the  future" 
escapes  the  vice  of  opening  the  door  to  mere  speculation  by  the 
limitations  (a)  "as  shown  by  the  evidence,"  (b)  "if  any  he  will 
suffer  in  the  future,"  and  (c)  "all  as  established  by  the  evi- 
dence," quaere. 
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DAMAGES:     Personal  Injury— Xnatractlon  Permitting  Specnlatlon — 

12  Future  Suffering — Hopelesaly  Permanent  Injuries.  An  instruc- 
tion, if  faulty  because  opening  the  door  to  mere  speculation, 
in  tliat  it  allowed  a  recovery  for  such  future  suffering  as  *  *  may ' ' 
be  sustained  in  the  future,  is  rendered  unobjectionable  in  in- 
stant case  by  the  fact  that  plaintiff's  injuries  were  hopelessly 
permanent. 

TBTAL;     Instructions — Correct  Though  Inexplicit — Special  Instruc- 

13  tion — ^Necessity  for  Request — ^Waiver.  If  an  instruction  is  cor- 
rect as  given,  though  not  as  explicit  as  desired,  request  must  be 
made  for  the  more  explicit  instruction,  or  waiver  will  be  the 
penalty. 

PRINCIPLE  APPLIED:  In  instant  case,  the  instructions  ou 
the  measure  of  damages  in  a  personal  injury  action  were  correct 
as  far  as  they  went,  but  failed  to  limit  the  amount  of  recovery 
to  the  present  worth.  No  request  was  made  for  a  more  ex- 
plicit instruction.  Held,  error  could  not  be  predicated  on  the 
lack  of  specification. 

DAMAGES:     Excessive  Verdict — ^Permanent  Injuries.    A  verdict  of 

14  $22,000  sustained.  Plaintiff  lost  both  legs.  At  the  time  of  the 
accident  he  was  26  years  old.  He  had  exclusively  fitted  himself 
for  railroading,  and  was  receiving  $111  per  month  when  hurt. 

Appeal  from  Hardin  District  Court. — Hon.  C.  E.  Albrooe^ 

Judge. 

Wednesday,  November  25,  1914. 

Rehearing  Denied  Tuesday,  June  22,  1915. 

AciiON  for  damages  for  personal  injuries  to  plaintiff  re- 
sulting in  the  loss  of  both  legs.  At  the  time  of  the  accident, 
the  plaintiflP  was  an  employee  of  the  defendant,  engaged  in  the 
performance  of  his  duties  as  switchman.  There  was  a  verdict 
and  judgment  for  plaintiff.     Defendant  appeals. — Affirmed. 

C,  H.  E.  Boardma/ii,  F.  M.  Miner  and  W.  H.  Bremner, 
for  appellants. 

Kelleher  &  O'Connor,  Williams  &  Huff,  Hallora/a  & 
Starkey,  for  appellee. 
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Evans,  J. — ^The  accident  in  question  occurred  on  April 
11, 1910,  in  the  railroad  yards  of  the  defendant  at  Oskaloosa. 
The  defendant's  switching  crew  consisted  of  two  helpers  and 
a  foreman,  besides  the  engineer  and  fireman.  The  plaintiff 
was  one  of  the  helpers,  and  was  engaged  in  the  line  of  his 
duty  at  the  time  of  the  accident.  He  was  riding  on  the 
front  footboard  of  the  switching  engine  and  was  thrown 
off,  as  alleged,  by  the  lurching  of  the  engine,  and  was  thrown 
in  such  a  way  that  the  wheels  of  the  engine  passed  over  his 
legs.  The  charge  of  negligence  against  the  operating  railway 
company  is  based  upon  the  specifications  that  the  track  at 
the  place  of  the  injury  was  dangerous  by  reason  of  'Mow 
joints"  in  the  rails,  and  that  the  speed  of  the  engine  was 
excessive  in  view  of  such  condition  of  the  track.  The  defend- 
ants denied  all  negligence  and  pleaded  contributory  negli- 
gence and  assumption  of  risk. 

There  are  two  defendants,  the  Iowa  Central  Railway 
Company  and  the  Minneapolis  &  Saint  Louis  Railroad  Com- 
pany. The  first  named  was  the  operating  railway  company 
at  the  time  of  the  accident,  whose  employee  the  plaintiff  was. 
Before  the  suit  was  brought,  the  other  defendant  became  the 
purchaser  from  the  Iowa  Central  Railway  Company  of  its 
railway  and  all  its  assets.  As  a  part  of  the  consideration 
therefor,  it  assumed  all  liabilities  of  the  selling  company.  It 
is  on  this  ground  that  the  plaintiff  claims  to  recover  from 
both  defendants  on  his  alleged  cause  of  action  against  the 
selling  company. 

The  immediate  circumstances  of  the  accident  were  de- 
tailed by  the  plaintiff  as  a  witness,  as  follows : 

''I  then  got  on  the  front  end  of  the  engine  standing  on 
the  footboard,  on  the  left-hand  side — ^the  east  side.  Mr.  An- 
drews was  on  the  right-hand  side,  and  Mr.  Frey  was  on  the 
right-hand  side,  next  to  the  drawbar.  We  were  all  on  the 
footboard,  on  the  head  end  of  the  engine  that  morning.  I 
was  on  the  left-hand  side  and  the  other  two  men  were  on  the 
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ri^ht-hand  side.  The  footboard  is  about  the  width  of  the 
rails — ^a  little  wider — four  or  five  feet.  It  does  not  extend 
out  as  far  as  the  pilot  beam,  and  it  was  about  ten  inches  short, 
I  think.  That  morning  we  came  up  to  High  Avenue,  a  dis- 
tance of  about  three  blocks,  and  stopped.  The  foreman  told 
us  to  go  in  on  the  house  track.  We  stopped  at  High  Avenue 
to  pick  up  the  foreman.  Mr.  Andrews  got  on  the  engine  at 
First  Avenue.  The  engine  started  south,  and  had  run  about 
225  to  300  feet  when  the  accident  happened.  The  grade  is 
very  nearly  level.  If  there  is  any  grade  at  all,  it  is  down 
grade.  The  engine  was  running  approximately  8  miles  an 
hour.  The  engine  is  generally  pretty  quick  to  pick  up.  Mr. 
Quackenbush  was  the  engineer  and  Landf  ear  was  the  fireman. 
The  engineer  is  on  the  right-hand  side  when  the  engine  is 
headed  south.  The  fireman  is  on  the  left-hand  side.  I  was 
on  the  fireman's  side.  It  was  about  6:05  to  6:15  when  the 
engine  started.  Mr.  Andrews  started  to  get  off.  It  was  my 
duty  to  follow  the  engine  foreman,  Mr.  Andrews.  When  An- 
drews started  to  get  off,  I  started  to  get  off,  too.  I  did  not 
think  the  engine  was  quite  as  far  down  as  it  was  with  refer- 
ence to  soft  spots  or  low  joints.  We  hit  a  low  place  in  the 
track.  The  engine  seemed  to  lurch  forward  and  down,  and 
my  starting  to  get  off  it  jerked  me  loose  from  the  grabiron 
or  handhold.  Immediately  before,  my  left  hand  was  on  the 
grabiron.  That  is  the  ordinary  position  in  getting  off.  Just 
before  that  time,  one  hand  was  on  the  pin  lifter  and  the  other 
was  on  the  grabiron.  That  is  not  the  ordinary  position  in 
riding  on  an  engine.  I  was  listening  to  a  conversation  be- 
tween Mr.  Andrews  and  Mr.  Prey.  Andrews  stepped  off  on 
the  right-hand  side.  I  started  to  get  off  on  the  left-hand  side. 
I  was  accustomed  to  getting  on  and  off  an  engine  moving  at 
that  rate  of  speed.  There  was  not  anything  in  the  rate 
of  speed  at  which  the  engine  was  moving  that  was  likely  to 
throw  me,  and  that  was  an  ordinary  place  to  step  on  or  off 
the  engine,  moving  at  that  rate  of  speed.  When  I  started  to 
step  off,  the  engine  seemed  to  dip  down  on  my  side,  on  the 
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left-hand  side.  The  point  where  the  engine  seemed  to  dip 
down  was  at  this  soft  spot — ^the  soft  spot  where  I  got  injured. 
That  was  between  225  and  300  feet  south  of  the  First  Avenue 
crossing.  That  is  the  same  soft  spot  as  I  described  as  being 
in  the  vicinity  of  where  water  had  stood.  The  rail  was  ordi- 
narily depressed  at  that  point  about  2V^  to  3V^  inches.  The 
engine  seemed  to  go  down.  It  threw  me  loose.  I  was  thrown 
forward,  out  of  the  rail.  My  body  was  on  the  outside  of  the 
rail.  My  legs  were  across  the  rail.  I  was  in  a  position  at 
right  angles  to  the  rail,  my  feet  a  little  bit  towards  the  engine. 
The  pony  trucks  are  about  16  or  18  inches  from  the  front 
of  the  footboard.  When  I  found  myself  falling,  I  tried  to 
throw  myself  out  of  the  way.  The  next  thing  was,  it  sort  of 
all  became  blank;  when  I  seen  the  engine  was  going  to  get 
me,  I  don't  remember  anything  until  the  boys  picked 
me  up." 

Other  facts  and  the  evidence  relating  thereto  will  be 
set  forth  later  in  the  discussion  of  the  alleged  errors  com- 
plained of  by  appellant. 

^  1.  The  first  contention  of  the  appellants 
sales:  entire  is  that  the  Minneapolis  Company  is  in  no 
grantor :  manner  subject  to  the  plaintiff's  suit,  because 

grantee  as-  ... 

wiities"*'  *"^  express  provision  m  its  contract  of  pur- 

contiSc?'  chase.     The  third  and  eighth  clauses  of  the 

credftorS.  ^®^  ^^  contract  whereby  the  one  company 

purchased  from  the  other  were  as  follows: 

'*  Third.  The  grantee  hereby  assumes  the  payment  of  all 
the  current  and  ordinary  charges,  costs,  liabilities  and  ex- 
penses of  the  grantor  arising  out  of  the  operation  of  the  rail- 
road and  property  of  the  grantor  and  remaining  unpaid  at 
the  date  of  the  execution  and  delivery  of  this  indenture  and 
agrees  to  indemnify  and  save  harmless  the  grantor  from  and 
against  any  and  all  such  charges,  costs,  liabilities  and  ex- 
penses. 


J 
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''Eighth.  Nothing  in  this  indenture  expressed  or  im- 
plied is  intended  or  shall  be  construed  to  confer  upon  or 
give  to  any  person  or  corporation  other  than  the  parties  hereto 
their  successors  and  assigns  any  right  remedy  or  claim  under 
or  by  reason  of  this  indenture  or  under  or  by  reason  of  any 
covenant  condition  or  stipulation  herein  contained,  all  the  cov- 
enants, conditions  and  stipulations  contained  in  this  indenture 
being  for  the  sole  and  exclusive  benefit  of  the  parties  hereto, 
their  successors  and  assigns." 

The  third  clause  is  that  upon  which  the  plaintiff  relies 
in  asserting  his  claim  against  the  Minneapolis  Company.  The 
eighth  clause,  above  quoted,  is  that  upon  which  the  Minne- 
apolis Company  bases  its  denial  of  liability  to  the  plaintiff. 
It  is  quite  clear  that  the  third  clause,  in  the  absence  of  the 
eighth,  is  sufficient  to  render  the  purchasing  company  liable 
to  plaintiff  for  whatever  amount  was  justly  due  him  from  the 
selling  company.  The  defendant  does  not  contend  otherwise. 
Its  contention  is  that  the  eighth  clause  completely  negatives 
such  liability  to  the  plaintiff  and  confines  the  liability  of  the 
Minneapolis  Company  to  the  Iowa  Central  Company  alone. 
That  the  terms  of  the  eighth  clause  will  bear  such  construc- 
tion must  be  conceded.  If  such  construction  be  given  to  it, 
its  practical  effect  is  to  contradict  and  nullify  completely  the 
third  clause.  The  Iowa  Central  Company  turned  over  to  the 
Minneapolis  Company  all  its  assets  of  every  kind.  It  has 
nothing  left  but  its  name  and  its  legal  entity. 

Ignoring  the  eighth  clause,  the  contract,  on  its  face,  was 
just  and  free  from  fraud  as  to  creditors  of  the  selling  com- 
pany. If  such  eighth  clause  is  to  be  construed  ajs  depriving 
such  creditors  of  all  right  to  avail  themselves  of  the  other 
provisions  of  the  contract,  then  it  was  manfestly  fraudulent 
on  its  face  as  to  such  creditors.  In  view  of  the  conflicting 
provisions  of  these  two  clauses,  one  must  necessarily  give  way 
to  the  other.    The  assumption  of  the  liabilities  of  the  selling 

company  by  the  purchasing  company  was  of  the  very  essence 
Vol.  170  Ia.-45 
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of  the  consideration.  The  undertaking  was  presumably  equiv- 
alent to  the  benefit  received.  To  enforce  clause  eight  as 
construed  by  the  appellants  would  be  to  defeat  and  to  defraud 
every  creditor  of  the  selling  company  by  rendering  him  de- 
pendent upon  the  mere  grace  of  his  debtor. 

The  precise  question  here  presented  was  involved  in 
Hipwell  V.  NatioiuU  Surety  Comp<my,  130  Iowa  656.  It  was 
there  held  that  a  condition  similar  to  clause  eight  herein  could 
not  be  enforced,  because  the  same  was  in  conflict  with  the 
covenants  of  the  contract.  That  case  is  quite  decisive  of  the 
point  here  presented.  The  cited  case  quite  answers,  also, 
the  argument  of  appellant  herein  that  the  contract  before 
us  was  one  of  mere  indemnity  for  the  selling  company,  and 
not  of  payment  to  its  creditors.  The  contract  in  the  Hipwell 
case  was  one  of  indemnity  by  an  indemnity  insurance  com- 
pany. The  only  consideration  received  by  the  insuring  com- 
pany was  a  comparatively  small  premium.  The  Minneapolis 
Railroad  Company,  appellant  herein,  is  not  an  indenmity  in- 
surance company.  Its  undertaking  was  not  entered  into  for 
a  premium.  Doubtless  it  is  not  empowered  to  undertake  in- 
demnity for  a  premium.  Its  contract  herein  is  one  of  indem- 
nity only  in  the  sense  that  when  one  party,  for  a  consideration, 
assumes  to  pay  the  debt  of  another,  he  does  agree  to  indem- 
nify and  hold  harmless  to  that  extent.  Such  a  contract  is  not 
one  of  mere  indemnity,  whereby  the  indemnifying  insurer  con- 
templates in  his  own  favor  the  contingency  that  no  loss  or  lia- 
bility may  arise,  and  in  consideration  of  such  contingency, 
accepts  from  the  insured  a  small  premium  as  a  consideration 
for  carrying  the  risk  of  a  larger  loss. 

The  contract  before  us  dealt  with  accrued  and  existing 
liabilities.  The  purchasing  company  agreed  to  assume  the 
same,  not  upon  a  contingency  of  their  future  arising,  and  not 
for  a  premium  percentage,  but  for  a  consideration  received  in 
advance,  presumably  equal  to  the  obligation  assumed.  If  the 
contract  should  be  construed  as  one  of  mere  indemnity,  and 
nothing  more,  as  contended  by  the  Minneapolis  Company, 


June  1915]        Woodworth  v.  Railway  Co.  707 

then  no  cause  of  action  could  arise  thereon,  even  in  favor  of 
the  Iowa  Central  Company,  until  it  had  actually  paid  in  full 
its  liability  to  the  plaintiff  herein.  Having  surrendered  to 
the  Minneapolis  Company  all  its  assets,  it  could,  therefore, 
never  pay  such  liability,  and  thereby  mature  a  cause  of  action 
for  indemnity. 

We  arc  clear,  therefore,  that,  so  far  as  clause  eight  con- 
tradicts the  covenants  of  clause  three,  it  must  be  ignored. 
Ignoring  such  clause,  the  authorities  are  abundant  that  a 
privity  of  contract  arose  between  the  purchasing  company  and 
the  creditors  of  the  selling  company,  whereby  the  creditors 
became  entitled  to  enforce  their  claims  by  action  against  the 
purchasing  company.  Knott  v.  Ry,  Co.,  84  Iowa  462 ;  Matan- 
aphy  V.  Mfg.  Co.,  125  Iowa  719;  Weiser  v.  Boss,  150  Iowa 
353;  Beeson  v.  Green,  103  Iowa  406;  Calumet  Paper  Co,  v. 
Stotts  Inv.  Co.,  96  Iowa  147 ;  Hanlon  v.  Smith,  175  Fed.  192 ; 
Dancel  v,  Ooodyear  Shoe  Machinery  Co.,  144  Fed.  679,  680; 
BiUmyer  Lumber  Co.  v.  Merchants^  Coal  Co.,  66  S.  B.  1073, 
1077;  Thompson  on  Corporations,  Sees.  6082,  6083,  6089, 
6096. 

2.  It  is  further  urged  that,  even  though  the  Minneapolis 

Company  be  liable,  under  the  provisions  of  the  contract  in 

question,  there  was  a  misjoinder  of  causes  of  action,  as  well 

2    Actions  •  ^^  ^^  parties,  because  the  liability  of  the  first 

caSMs*^  Mi'd         named  defendant  was  based  on  tort,-  and  that 

delicto:'  S        ^f  the  second  named  defendant,  upon  its  con 

when^pennis-      tract  of  assumption.    As  an  original  proposi- 

tion,  the  point  is  not  without  logical  force. 

The  question,  however,  was  settled  otherwise  in  Knott  v.  By. 

Co.,  84  Iowa  462.    To  the  same  effect,  see  Hanlon  v.  Smith, 

3.  Actions:  ^'^^  ^®^-   l^^.     Neither  did  the   defendant 

joindS^of  I'aise  the  question  of  misjoinder  in  the  lower 

eauses*:^'  court,  as  required  by  Sees.  3547  and  3548. 

w&ivcr 

The  alleged  misjoinder,  if  any,  was  apparent 
upon  the  face  of  the  petition,  and  could  have  been  raised  in 
the  manner  pointed  out  by  the  statute.  Under  such  statute, 
it  must,  therefore,  be  deemed  waived. 
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3.  As  already  indicated,  the  charge- of  negligence  against 

the  operating  company  was  predicated  upon  a  defect  in  the 

track  which  allowed  the  end  of  one  rail  to  sag.    This  condi- 

4.  btidbkcb:         ^^^^  resulted,  as  claimed,  from  lack  of  ballast 

Sotiil*^S?de.      or  other  support     The  plaintiff  introduced 

8?mnar*'Se^'       evidence  tending  to  show  such  defect  at  the 

place  of  the  accident.  He  also  introduced  evi- 
dence of  similar  defects  in  other  places  in  the  near  vicinity 
of  the  place  of  the  accident  Such  evidence  covered  a  large 
part  of  the  switching  yard. 

In  the  first  instance,  this  line  of  evidence  was  introduced 
without  objection.  Later,  objection  was  interposed  to  further 
testimony  of  the  kind,  because  not  confined  to  the  place  of 
the  injury.  Such  objection  was  overruled,  and  complaint  is 
now  based  on  such  ruling.  Such  evidence  was  offered  and 
received  on  the  theory  that  it  tended  to  prove  notice  to  the 
company.  In  its  final  argument  before  us,  the  appellant  takes 
the  ground  that  there  was  no  burden  of  proving  notice  upon 
the  plaintiff,  and  that  such  evidence  was,  therefore,  irrelevant 
and  incompetent.  In  putting  forth  this  proposition,  the  appel- 
lant has  quite  changed  froDt.  The  case  was  tried  in  the  court 
below  on  the  theory,  apparently  acquiesced  in  by  both  par- 
ties, that  it  was  incumbent  upon  the  plaintiff  to  prove  notice 
of  the  defect  complained  of.  The  trial  court  so  instructed 
the  jury. 

In  appellants'  opening  argument  filed  in  this  court,  they 
specifically  challenged  the  sufficiency  of  plaintiff's  proof  of 
such  notice.    We  quote  the  following  from  such  argument: 

*  *  What  proof  is  there  that  there  was  a  defective  track  at 
the  place  of  the  injury!"  **  What  proof  is  there  that  defend- 
ant had  any  notice  of  that  defect  ? ' ' 

If  proof  of  notice  was  necessary,  then  the  line  of  evidence 
objected  to  was  properly  received  for  that  purpose.  If  it  was 
not  legally  necessary,  the  defendants  were  not  pr^^judiced 
by  the  undue  burden  laid  upon  the  plaintiff.    If  the  defend- 
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ants  bad  chosen  to  take  the  position  in  the  district  court 
which  they  have  finally  taken  here,  that  no  proof  of  notice 
was  necessary,  they  could  readily  have  eliminated  such  evi- 
dence. 

Aside  from  all  this,  it  is  plain  that  notice  of  a  defect, 
either  actual  or  constructive,  is  ordinarily  one  of  the  elements 
of  negligence  predicated  upon  such  defect.    Where  the  facts 

are  such  as  to  charge  a  defendant  with  a  duty 
negligence*:        to  discover  and  to  know  a  defect,  notice  will 

notice  of  de- 
fect :  bow  be  implied  without  other  proof.    In  such  case, 

proven.  '^  ^ 

it  would  be  immaterial  whether  there  was 
actual  notice  or  not.  The  constructive  notice  would  be  suf- 
ficient. There  is  no  rule,  however,  which  would  preclude 
the  plaintiff  from  proving  actual  notice  as  well  as  constructive 
notice,  even  though,  because  of  such  constructive  notice,  proof 
of  the  actual  notice  were  unnecessary.  On  the  proposition 
that  notice  in  some  form  is  an  element  of  negligence,  such  as 
is  herein  involved,  see  Case  t^  C  R,  I,  &  P.  Ry,  Co.,  64  Iowa 
762,  763 ;  Baldwin  v.  R.  R.  Co,,  68  Iowa  37,  44 ;  Kuhns  v.  R. 
R.  Co.,  70  Iowa  561,  566 ;  Bromifield  v.  C.  R.  I.  (6  P.  Ry.  Co., 
107  Iowa  254. 

4.  Appellants  complain  of  certain  expert  testimony  given 

6   Evidence-  ex-    ^^  *^®  plaintiff  himself  as  a  witness.    After 

S'^nolT-ex^rt     showing   his   seven   years'   experience   as   a 

pert^dSwing      switchman,  his  counsel  put  to  him  the  fol- 

jury  coufd^"^*    lowing   hypothetical    questions,    which    were 

draw :  effect.  ,  t  •     .  •         i        •       v 

answered,  over  objections  herein  shown : 

Q.  ''Basing  your  answer  upon  your  knowledge,  observa- 
tion and  experience,  what  would  you  say  to  the  jury  as  to 
whether  an  engine  of  that  type,  that  you  were  riding  on  that 
morning,  would  lurch  without  striking  a  depression  in  the 
track,  going  at  the  rate  of  speed  that  it  was  proceeding,  sub- 
stantially eight  miles  an  hourf  (Objected  to  as  immaterial, 
incompetent  and  irrelevant,  asking  for  the  conclusion  and 
opinion  of  the  witness,  incompetent  under  the  issues  in  this 
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case,  not  a  proper  subject  for  expert  testimony.  Objection 
overruled.  Defendant  excepts.)  A.  **No,  sir,  it  would  not. 
.  .  .'*  Q.  **Mr.  Woodworth,  what  do  you  say  to  the  jury- 
as  to  whether  or  not  you  would  have  been  thrown  down,  or 
fallen  down  in  front  of  the  engine,  at  the  time  of  the  acci- 
dent, if  the  engine  had  not  lurched,  as  you  have  described  here 
in  your  testimony!''  (Objected  to  as  incompetent,  imma- 
terial and  irrelevant,  calling  for  the  conclusion  and  opinion 
of  the  witness  and  not  for  any  fact,  not  a  proper  subject  of 
expert  testimony ;  no  proper  foundation  laid  for  the  introduc- 
tion of  the  testimony,  and  seeking  to  invade  the  province  of 
the  jury,  and  places  the  witness  in  the  place  of  the  jury. 
Objection  overruled.  Defendant  excepts.)  A.  **No,  sir,  I 
would  not." 

Technically,  we  think  the  objection  to  each  question  ought 
to  have  been  sustained.  The  plaintiff  had  testified  that  there 
was  a  depression  at  the  place  of  accident,  and  that  the  engine 
did  lurch  as  the  wheels  passed  over  it.  There  was  nothing 
left  for  expert  opinion.  As  to  the  second  question,  the  plain- 
tiff had  already  testified,  in  substance,  that  the  lurching 
of  the  engine  threw  him.  His  testimony  as  to  the  circum- 
stances excluded  every  other  cause.  There  was  nothing  left  for 
expert  opinion  there.  On  the  other  hand,  such  questions  and 
the  answers  thereto  could  not  have  worked  any  possible  preju- 
dice to  the  defendant.  It  may  be  justly  urged  for  appellants 
that  such  testimony  was  argumentative,  but  in  this  regard  it 
was  within  the  latitude  of  the  discretion  of  the  trial  court. 
The  inference  drawn  thereby  was  ordinary  and  nonexpert, 
and  doubtless  ought  to  have  been  left  to  the  jury ;  but  it  was 
the  only  inference  which  the  jury  could  draw,  if  it  accepted 
the  previous  testimony  of  the  plaintiff  as  to  the  facts.  There 
was  nothing  in  such  opinion  as  given  by  the  plaintiff  that  was 
fairly  calculated  to  corroborate  him  or  to  aid  his  credibility, 
and  nothing  therein  that  could  prejudice  the  defendants  in 
the  mind  of  the  jury.  The  matter  thus  introduced  was,  there- 
fore, plainly  inconsequential  and  nonprejudicial. 
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5.  Appellants  urge  the  insufficiency  of  the  evidence  as  a 
whole  to  sustain  the  verdict.    It  is  not  denied  that  there  is  a 

conflict  in  the  evidence.  It  is  not  denied  that 
sBRv^f^'*^  the  evidence  on  behalf  of  plaintiff  is  sufficient 
personal  in-       to  sustaiu  the  verdict,  if  it  can  be  believed. 

Jury:  con-  , 

BtotemSnL-  ^^^  ^*  ^  Urged  that  the  testimony  of  the 
Bufflcteifcy.  plaintiff  is  contradicted  by  such  overwhelm- 
ing weight  that  it  ought  to  be  disregarded. 
The  defendants  introduced  in  evidence  certain  formal 
admissions  made  by  the  plaintiff  and  reduced  to  writing  on 
three  different  dates.  It  is  claimed  that  his  present  testimony 
is  seriously  contradicted  by  each  and  all  of  such  written  admis- 
sions. The  first  of  these  was  a  written  statement  by  the 
attending  physician,  purporting  to  have  been  made  upon  infor- 
mation received  from  the  plaintiff  in  response  to  inquiry. 
The  particular  feature  of  this  statement,  which  is  emphasized, 
was  that  plaintiff  remembered  nothing  about  the  circumstances 
of  the  accident,  and  did  not  remember  that  he  had  gotten 
upon  the  footboard  of  the  engine,  and  did  not  remember  that 
he  had  come  up  to  the  engine,  his  last  memory  being  that  he 
was  going  toward  the  engine.  Five  days  later,  a  second  writ- 
ten statement  was  signed  by  the  plaintiff,  the  particular  fea- 
ture of  which  was  that,  though  he  remembered  going  up  to 
the  engine  and  throwing  his  coat  thereon,  he  did  not  remember 
that  he  got  upon  the  footboard.  A  few  weeks  later,  a  third 
written  statement  was  signed  by  him,  the  particular  feature  of 
which  was  that  he  remembered  coming  back  to  the  engine  and 
of  getting  on  the  footboard,  on  the  east  side,  and  that  he 
remembered  nothing  more.  This  statement  also  contained  the 
following  sentence,  upon  which  stress  is  laid:  ^'I  do  not 
know  what  caused  me  to  fall,  unless  it  was  my  fainting 
away. ' '  The  contention  of  appellants  is  that  these  statements 
are  so  contradictory  and  inconsistent  with  the  plaintiff's 
testimony  upon  the  trial  that  they  should  be  deemed  to 
nullify  it  entirely.  Before  considering  this  contention,  a  few 
things  should  be  noted  in  a  preliminary  way.    None  of  the 
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foregoing  statements  was  written  by  the  plaintiff,  bat  the 
last  two  were  signed  by  him.  The  first  statement  was  the 
physician's  memorandum  of  all  the  information  he  could  get. 
from  the  plaintiff  on  the  evening  of  the  day  of  the  accident. 

The  accident  occurred  in  the  forenoon.  The  wheels  took 
off  the  plaintiff's  legs;  it  still  remained  for  him  to  undergo  a 
surgical  operation  under  anaesthetics,  later  in  the  day, 
whereby  a  further  amputation  was  made  by  the  surgeon  upon 
each  stump.  At  the  close  of  this  day  of  ordeal,  he  was  unable 
to  remember  anything  about  the  cilrcumstances  of  the  acci- 
dent, and  unable  to  remember  that  he  had  even  reached  the 
engine.  We  find  it  quite  impossible  to  doubt  the  candor  of 
this  statement,  or  to  deem  it  incredible  that  plaintiff's  memory 
could  fail  him  at  this  time,  and  yet  be  restored  to  him  later. 

The  second  statement  was  signed  five  days  later.  The 
plaintiff  testified  that  he  remembered  nothing  about  reading 
or  signing  such  statement,  and  did  not  know  of  it  until  it  was 
presented  to  him  upon  the  witness  stand.  He  admitted,  how  - 
ever,  the  genuineness  of  his  signature  thereto.  This  statement 
reiterated  his  want  of  recollection  of  the  circumstances  of  the 
accident.  It  advanced  one  step,  however,  from  the  first  state- 
ment. This  is  the  statement  which  declared  that  he  remem- 
bered his  going  up  to  the  engine  and  throwing  his  coat  thereon, 
but  did  not  remember  his  getting  upon  the  footboard. 

The  third  statement  declared  that  he  remembered  his  get- 
ting upon  the  footboard,  but  remembered  nothing  more. 
Between  the  time  of  the  second  statement  and  the  third,  plain- 
tiff had  undergone  two  surgical  operations.  There  had  been 
pus  formation,  and  one  limb,  at  least,  had  been  honeycombed 
with  drainage  tubes.  These  tubes  totaled  a  length  of  more 
than  100  inches.  Needless  to  say,  he  had  been  a  constant 
sufferer  during  the  period  covered  by  the  statement.  Accept- 
ing the  declarations  of  all  such  statements  as  true  at  the  time, 
they  do  no  more  than  to  indicate  that  the  memory  of  the 
plaintiff  as  to  the  immediate  circumstances  of  the  accident 
was  obliterated  by  some  cause,  either  temporarily  or  perma- 
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• 
nently.    The  testimony  on  both  sides  showed  that  he  did  come 

up  to  the  engine  and  did  get  upon  the  footboard,  aud  did  ride 

thereon  in  a  standing  position,  for  a  considerable  distance. 

He  testified  on  the  trial  that  he  then  remembered  such  fact. 

The  fact  was  concededly  true.    Was  his  testimony  that  he 

then  remembered  it  necessarily  inconsistent  with  his  previous 

failure  to  remember  the  same  under  the  conditions  already 

named  f    It  is  by  no  means  unusual  for  the  shock  of  a  severe 

accident  to  impair  or  obliterate  the  memory  of  the  patient 

as  to  events  immediately  preceding  the  accident. 

It  was  the  contention  of  appellants,  however,  that  the 
accident  to  the  plaintiff  was  the  result  of  a  fainting  spell. 
Evidence  was  introduced  by  the  defendant  along  that  line.  It 
is  the  contention  now  that  the  sentence  which  we  have  above 
quoted  from  the  third  statement  was  an  admission  by  plaintiff 
that  his  falling  was  caused  by  a  fainting  spell.  We  see  no 
necessary  inconsistency  in  such  statement.  It  only  purported 
to  be  a  concession  of  a  possibility.  The  defendant  was  enti- 
tled to  its  contention  before  the  jury.  Such  question  was 
submitted  to  the  jury  by  a  specific  instruction,  to  which  no 
objection  is  urged.  The  trial  court  expressly  instructed  that 
if  the  plaintiff  fell  as  the  result  of  a  fainting  spell,  then  a 
verdict  must  be  returned  for  the  defendant.  We  are  clear 
that  the  case  at  this  point  presents  only  a  conflict  of  evidence, 
and  that  the  verdict  has  abundant  support. 

6.  The  defendants  pleaded  the  defense  of  the  assumption 
of  risk.  Such  evidence  was  submitted  to  the  jury  by  an  in- 
struction in  purported  accord  with  the  provisions  of  Chapter 

219,  33d  G.  A.     The  substance  of  such  in- 

8.  Pleading: 

ambiguity:         structiou   was   that   such    defense    was   not 

how  construed. 

available  to  the  defendant,  unless  the  condi- 
tions at  the  place  where  the  accident  occurred  were  such  that 
a  reasonably  prudent  person  of  ordinary  intelligence  would 
not  have  continued  in  the  prosecution  of  the  work  in  which 
the  plaintiff*  was  at  the  time  engaged.  Appellants  do  not 
deny  the  propriety  of  this  instruction,  so  far  as  the  affirma- 
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five  defense  of  assumption  of  risk  in  the  strict  legal  sense  is 
concerned.  They  contend,  however,  that  they  pleaded  the 
other  so-called  assumption  of  risk,  viz.,  the  risk  naturally  in- 
cident to  the  employment,  and  that  the  effect  of  the  court's 
instruction  was  to  eliminate  from  the  consideration  of  the 
jury  both  the  assumption  of  risk  incident  to  the  negligence  of 
the  defendant,  and  the  assumption  of  lisk  merely  incident 
to  the  employment 

So  far  as  the  answer  was  concerned,  it  pleaded  the  de- 
fense of  assumption  of  risk  in  one  division  only.  It  charged 
the  plaintiff  with  knowledge  of  the  condition  of  the  yards  and 
track,  and  averred  that  the  plaintiff  assumed  the  risk  inci- 
dent to  his  employment  ''in  the  said  yards''  and  the  ''dangers 
and  hazards  incident  to  riding  over  the  tracks  in  their  then 
condition."  It  also  charged  that,  if  the  defendant  was  negli- 
gent, the  plaintiff  was  aware  of  the  danger  arising  because  of 
such  negligence  and  assumed  the  risk  of  the  same. 

If  the  pleader  intended  to  plead  that  assumption  of  risk 

which  is  merely  incident  to  the  employment,  regardless  of 

negligence,  only  a  direct  and  unequivocal  statement  to  that 

effect  was  necessary.    As  it  is,  the  pleading 

9.  Mabtkb  and        .  .^  1 .  -I  ^  i_  ^        I 

sebvant:  as-     IS  quite  ambiguous,  and  must  be  construed 

sumption  of 

risk  (a)  in-       against  the  pleader.     The  answer  should  be 

cident  to  em-       ^  "^ 

fbTSciden"^  coustrued  as  pleading  the  assumption  of  risk 
dfsUncSon.'  ^^^^  ^°  ^^®  *^^®  sense.  We  have  held  repeat- 
edly that  there  is  no  occasion  for  pleading 
the  assumption  of  risk  incident  to  the  employment.  Such 
pleading  adds  nothing  to  the  general  denial  and  serves  no 
function  whatever.  Martin  v.  Light  Company,  131  Iowa  724 ; 
Duffey  V.  Consolidated  Block  Coal  Co.,  147  Iowa  225.  Inas- 
much as  such  pleading,  when  made,  presents  no  affirmative 
defense,  and  inasmuch  as  such  allegation  is  mere  surplusage, 
there  can  be  no  occasion  for  submitting  the  same  to  the  jurj' 
as  affirmative  matter.  While  its  legal  proposition  is  sound,  it 
inheres  in  the  general  denial,  and  should  be  submitted  to  the 
jury  as  such.    This  is  only  saying  that  a  defendant  cannot  be 
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rendered  liable  by  the  mere  fact  of  an  accident  to  his  em- 
ployee, and  that  his  liability  can  only  arise  upon  a  showing  of 
negligence  or  wrong  doing. 

In  this  respect  the  instructions  of  the  trial  court  were 
specific  and  emphatic,  and  no  ground  of  complaint  is  urged  at 
this  point.  It  is  argued,  however,  that  under  the  present 
^^   ,^  statute,  the  court  was  required  to  submit  to 

10.  Master  and  '  ^ 

8um^\?oii  o?*'  ^^®  ^^^y  ^®  question  whether  the  danger  en- 

ne?ii«BCP:  countered  by  the  plaintiff  was  one  merely 

to\mp\oy^^^  incident  to  his  employment,  the  risk  of  which 

cessity  for  In-  be  therefore  assumed.    The  statute  relied  on 

BtructioM.  .g  ct^ap^gy  219,  33d  G.  A.,  already  referred  to. 

Sec.  1  thereof  is  as  follows: 

"That  in  all  cases  where  the  property  ...  of  an 
employer  are  defective  or  out  of  repair,  and  where  it  is  the 
duty  of  the  employer  from  the  character  of  the  place, 
.  .  .  to  furnish  reasonably  safe  .  .  .  place  to  work, 
the  employe  shall  not  be  deemed  to  have  assumed  the  risk,  by 
continuing  in  the  prosecution  of  the  work,  growing  out  of  any 
defect  as  aforesaid,  of  which  the  employe  may  have  had  knowl- 
edge when  the  employer  had  knowledge  of  such  defect. 
.  .  ..  Nor  shall  the  employe  under  such  conditions  be 
deemed  to  have  waived  the  negligence,  if  any,  unless  the  dan- 
ger be  imminent  and  to  such  extent  that  a  reasonably  prudent 
person  would  not  have  continued  in  the  prosecution  of  the 
work;  but  this  statute  shall  not  be  construed  so  as  to  include 
such  risks  as  are  incident  to  the  employment/* 

The  last  clause  of  the  foregoing  is  relied  upon  by  appel- 
lants as  requiring  the  court  to  submit  to  the  jury  as  an  aflSr- 
mative  defense  the  assumption  of  risk  incident  to  the  employ- 
ment. Such  clause  does  not  purport  to  add  anything  to  what 
precedes  it.  It  is  precautionary  only,  and  declares  a  construc- 
tion or  meaning  to  that  which  precedes  it.  The  construction 
thus  declared  is  the  natural  construction  of  the  preceding  Ian- 
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guage  used  in  the  seetion.  If  the  last  clause  had  been  omitted, 
the  construction  which  it  caUs  for  would  have  been  readily,  if 
not  necessarily,  adopted  without  its  mandate.  Such  section 
has  reference  to  the  affirmative  defense  of  assumption  of  risk 
in  its  true  sense,  and  to  nothing  more.  Such  is  the  construc- 
tion recognized  by  the  concluding  clause  referred  to.  If  the 
defendant  had  requested  a  precautionary  instruction  at  this 
point  that  was  consistent  with  the  statute,  it  would  have  been 
entirely  appropriate.    No  such  request  was  made. 

Appellant's  counsel  did  submit  to  the  trial  court  certain 
requested  instructions  on  the  subject  of  assumption  of  risk, 
but  these  ignored  the  statute  entirely  and  were  inconsistent 
therewith. 

7.  Appellants  complain  of  the  instruction  of  the  trial 
court  on  the  subject  of  the  measure  of  damages,  in  that  such 
instruction  permitted  the  jury  to  allow  for  any  **pain  and 

suffering  that  he  may  endure  in  the  future, 
personal  in-     as  shown  by  the  evidence  in  this  case,  if  any 

Jury  I  instruC' 

tjons  permit-    he  will  suffcr  in  the  future,  and  for  the  de- 

tlnjf  specula- 
pain'  '"***'"®     preciation,  if  any,  in  his  earning  capacity,  all 

as  established  by  the  evidence  admitted  be- 
fore you  on  this  trial.*'  It  will  be  noted  that  the  apparent  vice 
in  this  instruction  is  in  the  use  of  the  words  ''may  endure 
in  the  future.*'  The  tendency  of  such  words  is  to  open  the 
door  to  mere  speculation,  and  we  have  so  held  in  a  number 
of  cases.  Fry  v.  By.  Co,,  45  Iowa  417 ;  Ford  v.  Ciiy  of  Des 
Moines,  106  Iowa  94,  96;  Scmders  v,  O'CaUaghan,  111  Iowa 
574,  581 ;  Hall  v.  Ry.  Co.,  115  Iowa  19 ;  WMiams  v.  Clarke 
Cotmty,  143  Iowa  328,  330. 

It  will  be  noted  that  some  limitation  is  put  upon  the 
terms  thus  used  by  the  clauses,  **as  shown  by  the  evidence" 
and  "if  any  he  will  suffer  in  the  future,"  and  "all  as  estab- 
lished by  the  evidence  admitted."  Whether  these  limitations 
are  sufficient  to  differentiate  the  instruction  from  the  cases 
above  cited  is  a  close  question. 

In  Bailey  v,  CentervUle,  108  Iowa  20,  28,  it  was  held  suffi- 
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cient  to  limit  the  future  pain  to  a  time  *  *  as  long  as  it  will  prob- 
ably continue." 

In  some  of  the  cited  cases  the  objectionable  expression 
was  coupled  with  the  limitation  ' '  as  shown  by  the  evidence. ' ' 
This  was  held  insufScient. 

We  are  not  disposed  to  go  any  further  than  our  previous 
cases  in  the  finding  of  error  at  this  point,  because  of  the 
technical  character  of  the  error.  "We  incline  to  the  view  that 
we  would  be  going  somewhat  farther  than  heretofore  if  we 
were  to  hold  that  the  limitation's  above  quoted  were  insuflS- 
cient  to  save  the  instruction  from  condemnation. 

There  is,  however,  another  feature  of  the  case  that,  to  our 

minds,  is  quite  conclusive,  and  we  prefer  to  rest  our  holding 

thereon.    The  pain  and  suffering  for  which  compensation  may 

12    damaqhs  •        ^  allowed  is  such  as  is  incident  to  the  injury. 

^ry^°fii8tnic-   ^^^  f  uture  pain  to  be  considered  is  such  as  is 

8ng  speSiia-    incident  to  the  duration  of  the  injury  com- 

SffeWSg*^"     plained  of.     The  duration  of  the  injury  in- 

penmancDt        cludes  the  future  inconvenience,  the  loss  of 

time  and  earning  capacity,  the  impairment  of 
the  enjoyment  of  life,  and  the  physical  pain  and  mental 
anguish  arising  out  of  such  a  situation.  The  future  duration 
of  a  personal  injury  and  of  the  suffering  arising  therefrom 
is  often  a  question  of  mere  opinion,  based  to  a  greater  or  a 
less  extent  upon  speculation,  and  submitted  to  the  jury  upon 
conflicting  evidence. 

In  the  case  before  us,  the  question  of  the  permanency  of 
the  injury  is  not  open  to  difference  of  opinion  or  speculation 
or  conflicting  evidence  of  any  Mnd.  So  conclusive  was  the 
fact  that  no  distinctive  evidence  was  offered  upon  it  by  either 
party.  The  plaintiff's  injury  was  the  loss  of  both  his  legs. 
Being  necessarily  permanent,  nothing  could  be  added  to  it, 
even  by  speculation  of  the  jury.  The  impairment  and  incon- 
venience and  anguish  are  inseparable  from  such  permanency. 
We  think,  therefore,  that  in  a  case  of  indisputable  permanent 
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injury,  such  as  the  loss  of  bodily  members,  there  is  no  room 
for  prejudice  in  the  form  of  the  instruction  here  used. 

8.  It  is  next  urged  by  appellants  that  the  court  failed 
to  limit  the  amount  of  recovery  to  the  present  worth.  The 
instruction  at  this  point  is  similar  to  that  involved  in  the 

case  of  Breen  v.  Iowa  Central  Ry.  Co.,  159 
BtnictioDs :       lowa  537.    In  discussing  this  question  in  the 

correct  tbouffh 

Inexplicit:        Breen  Case,  we  said:     *'The  further  com- 

SDecInl  1D' 

Btraction:        plaint  is  made  of  the  instructions  as  to  the 

necessity  for      *^ 

waiver*'  measurc  of  damage  in  that  the  recovery  for 

future  damage  'was  not  limited  to  present 
value/  The  language  of  the  instruction  given  by  the  trial 
court  is  quite  general  at  this  point  and  is  as  follows:  'Such 
a  sum  as  in  your  judgment  will  be  fair  compensation  for  the 
injuries  which  said  Eelleher  sustained.'  That  the  rule  or 
measure  of  damage  contended  for  by  appellant  at  this  point 
is  the  correct  one  may  be  conceded.  Dougherty  v.  Railway 
Co.,  137  Iowa  257,  14  L.  R.  A.  (N.  S.)  590,  126  Am.  St.  282; 
WiUiams  v.  Clarke  Caunty,  143  Iowa  328,  330.  It  is  not 
claimed  that  the  instruction  of  the  trial  court  contradicts  this 
rule.  It  only  lacks  in  specification.  This  question  was  con- 
sidered by  us  in  Oreenway  v.  Taylor  County,  144  Iowa  332, 
where  substantially  the  same  language  was  used.  In  that 
case,  we  held  that  the  instruction  in  itself  was  not  erroneous, 
and  that,  in  the  absence  of  a  request  for  more  specific  .instruc- 
tion, error  could  not  be  predicated  upon  its  lack  of  specifica- 
tion. We  think  that  case  must  be  deemed  controlling  here, 
although  we  deem  it  a  much  better  practice  for  the  trial  courts 
to  be  specific  in  their  instructions  at  this  point.  So  we  said  in 
the  Oreenway  Case  and  in  WUliams  v.  Clarke  County,  supra.^* 
In  the  case  before  us,  there  was  no  request  for  a  more 
specific  instruction.  What  we  said,  therefore,  in  the  Breen 
Case  above  quoted  is  quite  conclusive  here. 

9.  Lastly,  it  is  urged  that  the  verdict  is  excessive. •"The 
trial  court  refused  to  reduce  it.    The  verdict  is  very  large ; 
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it  is  for  $22,000.    On  the  other  hand,  the  injuries  of  the  plain- 

14.  Damages:        *^^  *^®  hopelessly  great.    At  the  time  of  the 

dictf"*penna-'    accident,  he  was  twenty-six  years  of  age,  and 

neat  Injuries.    ^^^  gaming  $111  per  month.    PlaintiflE  had 

devoted  himself  exclusively  to  railroading  and  was  not  fitted 
for  any  other  line  of  work.  He  was  rendered  totally  unfit  to 
pursue  his  occupation.  At  the  time  of  the  trial,  two  and  one- 
half  years  had  elapsed  since  the  accident,  and  he  had  been  a 
great  sufferer.  That  his  disability  and  suffering  must  con- 
tinue is  undisputed.  The  magnitude  of  the  verdict,  therefore, 
though  very  great,  has  substantial  support  in  undisputed 
facts. 

We  see  no  legitimate  ground  for  our  interference  with  it. 
The  judgment  below  must  be — Affirmed. 

Ladd,  C.  J.,  Weaver  and  Preston,  JJ.,  concur. 


Wn^uAM   Callahan,   Appellee,   v.    The   City   op   Nevada, 

Appellant. 

IffUNIOIPAL  00BP0RATI0K8:  PubUe  Streets— Use  for  Ptivate 
Purpofle — ^Permit  or  License-— Bevocablllty.  Licenses  or  permits 
to  use  portions  of  a  public  street  for  private  purposes  are  re- 
vocable, irrespective  of  the  necessity  or  convenience  of  the 
private  party.  A  public  street,  the  title  to  which  is  in  the 
municipality,  is  held  in  trust  for  public  uses  only. 

PBINCIPLE  APPLIED:  A  two-story  building  with  basement, 
facing  east  on  a  corner  lot  in  the  main  part  of  the  city,  v^fiM  built 
in  1893,  with  an  areaway  or  stairway  in  the  street,  both  on  the 
east  and  on  the  south  of  the  building.  Both  afforded  access  to 
the  basement,  and  the  one  on  the  east  also  afforded  light  to  the 
basement,  and  was  guarded  with  iron  railing.  The  owner,  ap- 
parently, did  not  obtain  the  consent  of  the  city,  nor  did  the 
city,  apparently,  enter  any  objection.  Twenty  years  later,  th^ 
city  adopted  an  ordinance  regulating  areaways  and  the  like,  and 
providing  for  the  revocation  of  permits  therefor.  The  city  after- 
wards closed  the  east  areaway,  only.  Held,  the  city  was  within 
its  rights. 

Appeal  from  Story  District  Court. — ^Hon.  R.  M.  Wright, 

Judge. 
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Wednesday,  June  23, 1915. 

Suit  in  equity  to  enjoin  the  defendant  city  from  closing 
an  area  or  open  stairway  leading  to  a  barber  shop  in  plain- 
tiff's building,  which  building  abuts  upon  a  business  street  in 
the  city  of  Nevada.  The  trial  court,  upon  the  issues  joined, 
granted  the  prayer  of  the  petition,  and  the  city  appeals. — Re- 
versed and  Remanded. 

J.  R.  Larson  and  C.  O.  Lee,  for  appellant. 

E.  H.  Addison,  for  appellee. 

Deeher,  C.  J. — Plaintiff  is  the  owner  of  a  two-story  and 
basement  brick  building,  fronting  upon  the  main  business 
street  of  the  city  of  Nevada.    The  lot  upon  which  the  build- 
ing was  erected  is  a  comer  one,  Linn  Street 
coRi>oiuTioN8 :    being  in  front  of  the  building,  and  Second 

public  Btroeta : 

use  for  private    Avcuuc  North  being  on  the  south  side  thereof. 

purpose :  per-  " 

"lo?Ibiiit?."* '    The  building  was  erected  in  the  year  1893, 

and  in  the  basement,  a  room  was  fitted  up 
for  a  barber  shop.  To  this  shop,  there  were  two  outside 
entrances ;  one  on  Second  Avenue  North,  extending  something 
like  two  feet  and  six  inches  into  the  street,  and  the  other  to 
the  east,  extending  into  Linn  Street  about  three  feet.  The 
areaway  at  the  front  was  eight  or  ten  feet  in  length,  and  as 
the  ceiling  of  the  basement  was  but  seventeen  inches  above 
the  walk,  the  front  areaway  was  used  for  light,  as  well  as  for 
an  entrance  to  the  building.  The  front  areaway  was  pro- 
tected  on  the  sides  by  iron  bars. 

In  the  year  1913,  the  defendant  city  passed  an  ordinance, 
from  which  we  extract  the  following: 

'^Section  1.    Encroachment.    No  person,  firm,  or  cor- 
poration shall  create,  construct  or  maintain  upon  or  under  the 
surface  on  any  street,  avenue  or  alley  in  this  city,  any  chim- 
*  neys,    stairways,    platforms,    steps,    areas,    railings,    grates, 
vaults,  coal  or  boiler  rooms,  or  any  other  encroachments  of  a 
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private  or  fixed  character,  unless  written  permit  is  panted 
to  the  owner  of  said  property,  by  the  City  Council  to  main- 
tain or  construct  the  same. 

'' Section  2.  Permit  No  permission  shall  be  granted  or 
issued  for  any  of  the  encroachments  named  in  section  one 
hereof,  until  plans  for  same  complete  in  detail,  shall  have 
been  filed  with  the  City  Council,  and  approved  by  said  council 
and  the  City  Engineer.  All  permits  shall  be  in  writing  signed 
by  the  City  Clerk  and  the  City  Engineer  upon  order  of  the 
City  Council,  said  permit  shall  contain  the  name  of  the  per- 
son, firm  or  corporation  procuring  the  same,  the  date  issued, 
the  number,  size  and  location  of  such  encroachment  as  per- 
mitted, and  also  an  agreement  signed  by  such  person,  firm  or 
corporation  procuring  the  same,  to  hold  the  city  safe  from 
any  and  all  damage  which  may  be  caused  or  occasioned  by 
the  construction  of  said  encroachment. 

**  Section  5.  Inspection.  The  committee  on  streets, 
avenues,  or  alleys  is  authorized  to  inspect  at  any  time,  the 
different  encroachments  mentioned  in  this  ordinance,  and  to 
place  in  any  area,  vault  or  boiler  room,  or  coal  room,  any 
pipes  or  conduits  for  carrying  electric  wires,  gas  or  water, 
or  to  alter,  extend,  or  repair  such  pipes  or  conduits ;  but  such 
pipes  or  conduits  shall  at  all  times  be  placed  so  as  to  inter- 
fere as  little  as  possible  with  the  use  of  such  areas  or  vaults, 
and  the  committee  on  streets,  avenues  and  alleys  is  also  a\i- 
thorized  to  enter  said  areas,  coal  or  boiler  rooms  or  vaults 
for  any  and  all  purposes  connected  with  the  legitimate  use 
of  such  streets,  avenues,  or  alleys. 

**  Section  6.  Revocation  of  Permit.  Should  any  en- 
croachment authorized  as  above  set  forth,  at  any  time  conflict 
with  the  right  of  travel  which  the  general  public  has  in  the 
streets,  then  and  in  that  case  the  City  Council  may  revoke 
any  permit  granted  by  the  City  Engineer  and  signed  by  the 
City  Clerk  and  order  the  removal  of  said  encroachment." 

Plaintiff  failed  to  prove  that  these  areaways  were  con- 
structed with  the  express  consent  of  defendant's  city  council, 
Vol.  170  Ia.- 
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it  gave  him  or  his  grantee  in  the  premises.  There  is  no  statute 
in  this  state  authorizing  towns  to  grant  to  individuals  the 
right  to  the  use  of  their  streets  for  private  purposes.  These 
municipalities  hold  the  streets  in  trust  for  the  public  and  can- 
not put  them  to  any  use  inconsistent  with  street  purposes. 
They  have  no  implied  power  to  grant  privileges  to  use  the 
streets  for  private  purposes." 

These  quotations  show  the  trend  of  our  own  cases,  and 
they  are  quite  generally  followed  in  other  states  where  the 
fee  to  public  streets  is  in  the  city.  Sears  v.  City  of  Chicago, 
93  N.  E.  (111.)  158,  247  111.  204;  New  York  v.  Knickerbocker 
Trvsi  Co.,  102  N.  Y.  Supp.  900;  Tacoma  Co.  v.  Chicago,  93 
N.  B.  153 ;  Smith  v.  Leavenworth,  15  Eans.  81 ;  Smith  v.  Mc- 
Dowell, 148  111.  51 ;  Deshong  v.  New  York,  176  N.  Y.  475 ; 
Jorgensen  v.  Squires,  39  N.  E.  (N.  Y.)  373;  Dell  Rapids 
Merc.  Co.  v.  Dell  Rapids,  75  N.  W.  (S.  D.)  898. 

While  the  title  to  streets  and  alleys  in  this  state  is  as  a 
rule  in  the  municipality,  it  is  in  trust  for  the  public,  and  the 
city  cannot,  in  the  absence  of  express  legislation,  do  anything 
which  will  deprive  the  public  of  its  paramount  rights  in  the 
thoroughfares.  It  may,  in  its  discretion,  permit  excavations 
under  sidewalks  and  in  its  streets  which  do  not  interfere 
with  public  travel,  and  exact  compensation  for  the  use  thereof, 
and  may  also  license  area  and  cellarways,  and  doubtless  bay 
windows  extending  over  streets  and  alleys,  provided  they  do 
not  unnecessarily  interfere  with  the  rights  of  the  public ;  but 
no  such  license  for  a  purely  private  purpose  is  irrevocable. 
The  same  power  which  grants  the  privilege  may  also  recall  it, 
and  if  one  enters  upon  a  street  without  permission  and  makes 
excavations  therein  or  erects  structures  thereover,  the  gov- 
erning body  may,  in  its  discretion,  order  the  removal  of  the 
obstructions  or  the  closing  up  of  the  excavations. 

As  the  doctrine  of  ancient  lights  does  not  obtain  in  this 
state,  and  no  property  owner  is  compelled,  when  erecting  his 
building,  to  afford  an  abutter  either  light  or  air,  there  is  noth- 
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ing  in  plaintiff's  proposition  that  the  areaway  in  question 
should  not  be  closed  because  it  deprives  him  of  light  in  his 
basement.  It  is  admitted,  both  in  testimony  and  in  argu- 
ment, that  plaintiff  has  ample  ingress  and  egress  to  and  from 
his  lot  by  the  other  stairway,  which  also  extends  into  a  pub- 
lie  street,  and  no  reason  exists  for  preserving  to  him  the  use 
of  the  other.  His  counsel,  while  conceding  the  rules  hitherto 
stated,  contends  that,  because  of  the  necessities  and  needs  of 
such  areaways  in  large  cities,  we  should  now  adopt  another 
rule  and  uphold  the  right  to  such  use  of  the  streets  and  an- 
nounce the  doctrine  that  such  a  license  once  granted  is  irre- 
vocable when  acted  upon  or  when  money  has  been  expended 
upon  the  faith  and  belief  that  the  method  of  entrance  and  the 
means  of  affording  light  would  be  permanent. 

It  is  true  that  in  Perry  v.  Castner,  124  Iowa  386,  we  said 
that  ^'in  the  congested  portions  of  large  cities,  the  use  of 
basements  is  of  great  value,  and  the  construction  of  areaways 
seems  to  be  a  necessity."  Whatever  the  rule  for  large  cities, 
it  cannot  be  made  to  apply  to  the  case  in  hand,  for  the  reason 
that  no  necessity  which  the  law  recognizes  for  the  areaway  is 
shown.  It  is  not  needed  for  access  to  the  basement,  and  at 
most  was  a  mere  convenience  to  plaintiff.  It  may  be  observed, 
however,  that  some  courts  seem  to  hold  that  the  larger  the 
city,  the  more  need  for  the  full  width  of  the  street  unob- 
structed by  openings,  bars  or  other  impedimenta.  Jorgenson 
V,  Squires,  supra.  Indeed,  the  testimony  of  both  legislative 
enactments  and  judicial  decisions  is  to  limit  the  abutter 
more  and  more,  especially  in  the  larger  cities,  where  such 
obstruction  tends  to  interfere  with  pedestrians  in  a  much  trav- 
eled street.  McQuillan  on  Municipal  Corporations,  Vol.  3, 
Sec.  1343  et  seq.,  and  cases  cited. 

Nothing  decided  in  Perry  v.  Castner,  supra,  runs  counter 
to  these  views.  On  the  contrary,  in  so  far  as  it  says  anything 
about  the  rights  of  a  city  to  remove  such  obstructions,  it  is  in 
line  with  our  holding  here.  The  trial  court  was  in  error  in 
granting  the  decree  and  the  case  must  be  reversed  and  re- 
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manded  for  a  decree  in  harmony  with  this  opinion. — Reversed 
and  Remanded. 

Ladd,  Gatnor  and  Saungeb,  JJ.,  concur. 


State  op  Iowa,  Appellee,  v.  Charles  Cessna,  Appellant. 

HOMIOIDE:     Indndad  Offense— <kmTlctlon  of  Offense  Less  Ttaaa 

1  JnsUfled.  If  evidence  would  justify  a  verdict  of  guilt  of  assault 
with  intent  to  kill,  defendant  cannot  complain  that  the  jury  re- 
turned a  verdict  of  assault  with  intent  to  do  great  bodily  harm. 

OBIMIKAL  LAW:    Invasion  of  Home — Intrnders    Defense  of  HaU- 

2  tation — Degree  of  Force  Permitted.  One  engaged  in  the  commis- 
sion of  no  offense  may  use  force  to  protect  his  home  from  in- 
vasion by  those  who  have  entered  without  invitation  and  with- 
out indication  as  to  their  mission,  and  who  are  in  good  faith 
believed  to  be  mere  intruders.  The  degree  of  force  permitted 
is  that  force  which  a  reasonably  cautious  and  prudent  man  would 
employ  under  like  circumstances.  As  long  as  the  force  employed 
does  not  exceed  this  standard,  he  is  guilty  of  no  offense. 

TRIAL:    Instmction — ^Incorrec^  Instruction  Suggesting  Cknrrect  One 

3  on  Vital  Issae— Effect.  An  incorrect  requested  instruction  on  a 
vital  issue  has  the  effect  of  calling  the  attention  of  the  court 
to  the  point,  thereby  placing  the  court  on  its  guard  and  neees- 
sitating  a  correct  instruction  on  the  point. 

Appeal  from  HamUtan  District  Court. — Hon.  B.  M.  Wright, 

Judge. 

Wednesday,  June  23,  1915. 

The  defendant  was  accused  of  assault  with  intent  to 
murder,  and  was  convicted  of  an  assault  with  intent  to  do 
great  bodily  injury.    He  appeals. — Reversed. 

D.  C.  Chase,  and  R.  O,  Remley,  for  appellant. 

Oeorge  Cosson,  Attorney  General,  W.  8.  Rankin,  Special 
Counsel,  and  0.  J.  Henderson,  County  Attorney,  for  appellee. 
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Ladd,  J. — The  defendant,  with  his  family,  resided  in  the 
second  story  of  a  flat,  and  at  about  9  o'clock  in  the  evening 
of  October  29,  1913,  Rufus  E.  Nelson,  sheriff  of  Hamilton 
county,  with  his  deputy,  C.  D.  Carl,  night  policeman,  Bert 
Williams,  and  Herman  Rutledge,  entered  from  the  hallway  a 
room  about  18  feet  long  and  12  feet  wide.  Immediately  there- 
after, defendant  came  in  through  a  door  at  the  opposite  comer 
and,  according  to  the  testimony  of  Nelson,  said,  ''It's  me  you 
are  looking  for,  is  itf"  and  pointed  an  army  gun  at  Carl, 
who  cried,  ** Cessna,  don't  shoot."  Nelson  moved  a  little 
toward  him,  when  he  turned  the  gun  on  Nelson,  and,  as  some 
of  the  witnesses  say,  the  hammer  clicked  as  though  he  had 
pulled  the  trigger.  He  was  then  overpowered ;  but,  as  is  said 
by  witnesses  for  the  state,  told  his  son  to  get  the  gun  and 
''shoot  these  fellows,"  and  also  asked  for  a  knife,  declaring, 
"I  will  cut  the  guts  out  of  the  g —  d —  s —  of  a  b —  of  a 
Norwegian."  No  information  had  been  filed  against  the 
defendant,  and  he  was  not  informed  by  the  sheriff  or  any 
other  of  those  present  that  they  were  oflScers.  The  evidence 
on  behalf  of  the  state  tended  to  show  that  the  defendant  was 
not  intoxicated,  and  Robertson,  who  was  visiting  at  the  place 
with  defendant's  father-in-law,  testified  that  before  the  offi- 
cers came,  defendant  had  said  that  "if  that  marshal  comes  up 
here  tonight  I  am  going  to  kill  him.  I  am  going  to  spill  his 
blood  on  this  floor." 

It  seems  that  Mrs.  Cessna  had  become  frightened  because 
of  defendant's  having  been  drinking  during  the  day,  and 
had  called  the  night  policeman.  On  the  other  hand,  defendant 
testified  that  on  the  way  home  from  doing  carpenter  work  the 
day  previous,  he  had  noticed  some  geese  flying  and  concluded 
to  take  his  rifle  with  him  to  see  if  he  could  get  some  of  them ; 
that  he  cleaned  up  the  gun,  loaded  it  with  five  shells,  put  two 
quarts  of  whisky  in  his  suitcase  with  some  tools;  but,  as  "it 
was  kind  of  stormy,"  concluded  not  to  go  out,  and,  as  he  testi- 
fied, "about  10  o'clock  that  morning  when  I  found  that  I 
wasn't  going  back  to  work,  I  opened  one  of  the  quart  bottles 
from  my  suitcase  and  began  drinking.    About  2  o'clock,  I 
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lost  that  one,  misplaced  it,  and  so  I  opened  the  other  one." 
He  testified  farther  that  he  did  not  know  how  long  he  con- 
tinued drinking,  whether  he  ate  dinner  or  supper  or  not,  and 
that  he  had  no  recollection  whatever  of  the  sheriff  and  those 
with  him  having  come  to  his  house  or  entered  the  room  or  of 
anything  whatever  that  occurred  there,  and  he  denied  having 
made  the  threat  testified  to  by  Robinson. 

I.  Several  questions  are  raised  in  the  record,  and  the 
first  of  these  is  that  the  evidence  did  not  justify  a  conviction 
of  the  particular  offense  of  assault  with  intent  to  inflict  great 

1  Homicide  :  bodily  injury,  it  being  contended  that,  as  the 
f2n»e*^*^on''ic-  ^"  ^^^  pointed  at  the  head  of  defendant,  he 
\lw  than  ^usiu   "^ust  have  intended  to  kill,  if  he  entertained 

any  intent,  and  therefore  could  not  have  been 
guilty  as  found  in  the  verdict.  But  the  sheriff  testified  that 
'  ^  he  pulled  the  gun  on  to  Carl  and  on  to  me,  and  in  the  same 
position  he  had  it  on  Carl,"  and  that  "he  pulled  the  gun 
on  to  Carl."  Carl  testified  that  the  gun  was  pointed  at  Nel- 
son's head  or  upper  part  of  his  body  when  he  snapped  the 
trigger,  so  that  the  jury  was  not  required  to  find  that  it  was 
aimed  at  the  sheriff's  head,  as  assumed  by  appellant  There 
was  room,  then,  to  find  his  purpose  as  the  jury  found,  and 
the  defendant  cannot  complain  if  the  jury  was  lenient  in 
convicting  him  of  a  lower  offense  than  it  might  under  the 
evidence. 

II.  Appellant  complains  of  the  refusal  to  give  the  fol* 
lowing  instruction : 

''You  are  further  instructed  that  if  you  find  that  the 
sheriff  and  ofiicers  summoned  a  posse  of  citizens,  and  with 
them,  they  went  to  the  home  of  defendant,  and  while  there, 

2  Criminal  without  any  warrant  for  his  arrest,  and  while 
of  ^om"^""in-"  defendant  was  in  no  manner  violating  the  law, 
fengi"  habita-  and  if,  without  first  making  themselves  known 
force  per5^^  ^'  to  defendant  and  informing  him  the  object  of 
"    *  ■              their  visit,  they  endeavored  to  overpower  and 

take  him,  then  the  resistance  of  the  defendant  was  not  unlaw- 
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ful,  and  if,  in  making  such  defence,  defendant  pointed  a  gun 
at  the  officers,  he  is  not  guilty  of  assault  with  intent  to  mur- 
der, or  assault  with  intent  to  commit  manslaughter,  or  assault 
with  intent  to  do  great  bodily  injury,  or  of  simple  assault, 
and  must  therefore  be  acquitted  by  you." 

Though  this  does  not  correctly  state  the  law,  it  did  direct 
the  attention  of  the  court  to  a  very  important  issue,  which 
was  not  alluded  to  in  the  instructions.  The  defendant  was  in 
3.  tbial:  instnic-  ^^^  ^^^^  dwelling  and  not  engaged  in  the  com- 
fistruiti^n  8^i-  mission  of  any  offense.  The  sheriff  with  his 
one**on  ▼JtaT*^*  posse  entered  in  the  night-time  without  any 
iiBue .  e  ect.  intimation  as  to  their  purpose,  and,  as  might 
have  been  found,  unknown  by  defendant  to  have  been  officers 
of  the  law.  Had  the  sheriff  intended  to  arrest  him,  he  should, 
if  afforded  an  opportunity  so  to  do,  have  so  informed  him, 
and  also  of  the  cause  of  the  arrest,  of  his  authority  to  do  so, 
that  he  was  a  peace  officer  and  that  defendant  must  submit. 
Sec.  5199,  Code.  Being  unaware  that  he  was  about  to  be 
arrested,  the  defendant  might  have  assumed  that  the  sheriff 
and  his  posse  were  intruders  and  have  taken  such  reasonable 
precautions  to  protect  his  home  as  an  ordinarily  cautious 
man  would  under  like  circumstances.  The  doctrine  that  every 
man's  house,  however  humble,  is  his  castle  and  he  may  protect 
it  against  invasions  had  its  origin  when  the  peace  of  the  body 
politic  as  well  as  of  individuals  depended  on  the  maintenance 
of  the  inviolability  of  houses  as  castles,  and  it  still  exists 
with  equal  reason  for  the  maintenance  of  the  inviolability  of 
houses  as  homes.  1  Wharton's  Crim.  Law,  Sec.  634.  A  per- 
son when  assaulted  in  his  habitation  is  not  required  to  retreat, 
but  may  meet  force  with  force.  State  v.  Middleham,  62  Iowa 
150;  State  v.  Bennett,  128  Iowa  713.  And  he  may  defend 
his  habitation,  not  as  property,  but  because  this  may  be  neces- 
sary to  the  protection  of  himself  and  family.  The  principle 
is  well  expressed  in  State  v.  Patterson,  45  Vt.  308,  12  Am. 
B.200: 
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*'Tbe  idea  that  is  embodied  in  the  expression  that  a 
man^s  boose  is  his  castle  is  not  that  it  is  his  property,  and, 
as  sneh,  he  has  the  ri^t  to  defend  and  protect  it  by  other  and 
more  extreme  means  than  he  might  lawfolly  nse  to  defend  and 
protect  his  shop,  his  office,  or  his  bam.  The  sense  in  which 
the  house  has  a  pecnliar  immunity  is  that  it  is  sacred  for  the 
protection  of  his  person  and  of  his  family.  An  assault  on  the 
house  can  be  regarded  as  an  assault  on  the  person,  only  in 
case  the  purpose  of  such  an  assault  be  injury  to  the  person 
of  the  occupant  or  members  of  his  family,  and,  in  order  to 
accomplish  this,  the  assailant  attacks  the  castle  in  order  to 
reach  the  inmates.  In  this  view,  it  is  said  and  settled  that, 
in  such  ease,  the  inmate  need  not  flee  from  his  house  in  order 
to  escape  from  being  injured  by  the  assailant,  but  he  may 
meet  him  at  the  threshold,  and  prevent  him  from  breaking 
in  by  any  means  rendered  necessary  by  the  exigency;  and 
upon  the  same  ground  and  reason  as  one  may  defend  himself 
from  peril  of  life  or  great  bodUy  harm,  by  means  fatal  to 
the  assailant,  if  rendered  necessary  by  the  exigency  of  the 
assault" 

Of  course,  one  who  is  lawfully  in  a  habitation  must  have 
warning  to  leave  before  force  may  lawfully  be  appUed,  but 
this  having  been  done,  force  reasonably  and  apparently  neces^ 
sary  to  expel  may  be  resorted  to.  But  if  the  person  or  persons 
entering  or  who  have  entered  are  intruders  and  violent,  and 
there  without  right,  then  such  warning  is  not  essential,  and 
the  same  rule  with  respect  to  the  application  of  force  is 
applicable.  The  rules  are  accurately  stated  in  1  Bishop's 
New  Crim.  L.,  Sec.  859 : 

''If  a  man  enters  another's  dwelling  house  i>eaceably, 
on  an  implied  license,  he  cannot  be  ejected  except  on  request 
to  leave,  followed  by  no  more  than  the  necessary  and  proper 
force,  even  though  misbehaving  himself  therein.  Yet  if  the 
entry  itself  is  with  violence,  or  is  opposed,  no  request  to 
depart  need  precede  the  act  of  turning  out;  since  the  trest- 
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passer  knows,  as  well  without  express  words  as  with,  that  his 
absence  is  desired." 

The  jury  might  have  concluded  that  defendant  was  una- 
ware that  the  persons  entering  were  officers  and  supposed 
them  mere  intruders;  and  if  so,  should  have  been  instructed 
that  if  they  so  found,  defendant  might,  in  repelling  them  from 
his  dwelling,  resort  to  such  force  as  a  reasonably  cautious 
and  prudent  man  would  have  done  under  like  circumstances, 
and  that  if  defendant  so  did,  and  did  what  such  a  man  would 
have  done,  he  should  be  acquitted ;  and  on  the  other  hand,  if 
excessive  force  was  used,  or  if  such  cautious  and  prudent 
person  would  not  make  use  of  the  gun  as  defendant  did,  the 
defendant  should  have  been  convicted. 

The  record,  in  view  of  the  request,  was  such  as  to  exact 
the  submission  of  this  issue  to  the  jury,  and  the  omission  so 
to  do  was  error.  In  view  of  another  trial,  it  is  suggested  that 
the  jury  be  instructed  concretely  instead  of  abstractly  as  to 
the  intent  with  which  defendant  may  have  acted. — Reversed. 

Deemer,  C.  J.,  Qaynor  and  Salinger,  JJ.,  concur. 


The  State  op  Iowa,  Appellee,  v.  Francisco  Giudice,  Ap- 
pellant. 


ORIMIKAL  LAW:    Ohange  of  Venue — ^Assignment  for  Trial  In  Other 

1  Oounty — ^Eflect  of  Order.  A  valid  order  made  by  the  district 
eourt  of  the  county  to  which  a  criminal  cause  had  been  sent  on 
change  of  venue,  assigning  said  cause  for  trial  on  a  certiun  date, 
is  in  no  wise  affected  by  the  fact  that  the  court  of  the  other 
county,  in  ordering  the  change  of  venue,  also  entered  an  order 
that  the  cause  be  tried  on  the  same  date.  Both  courts  hav- 
ing made  the  same  order,  the  first  order  could  have  had  no  other 
effect  than  to  notify  the  accused  that  he  could  expect  a  trial 
in  the  other  county  on  said  date. 

JT7BT:   Summoning  Daring  Term  Time— Power  of  Jndge.    The  Judge 

2  of  the  district  court  may,  during  term  time,  order  additional 
jurors  to  be  summoned.    (Sec.  347,  Code  1897.) 
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JX7BT:    Temporary  Discharge— Power  to  Compel  Betoxn.    Jurors,  so 

3  long  as  they  have  not  been  discharged,  may  be  required  to  return 
and  sit  in  any  case.  It  is  wholly  immaterial  that  the  jurors 
may  have  been  temporarily  relieved  from  duty  and  paid  for  their 
services  to  date. 

JUBT:      Oompetency— Reading    Kewspapers— Opfnioii^-Bias.      The 

4  formation  of  an  opinion  from  reading  newspaper  accounts  of  an 
alleged  crime  and  defendant's  connection  therewith  does  not,  ipso 
facto,  disqualify  a  juror  when  he  (a)  has  no  acquaintance  with 
the  defendant,  (b)  entertains  no  bias  or  prejudice,  (c)  has  no  per- 
sonal knowledge  of  the  facts  and  (d)  is  able  to  give  and  will 
^ve  defendant  a  fair  trial. 

JUBT:     Competency— Baoe   Prejudice.     Base   prejudice   does   not, 

5  ipso  facto,  disqualify  a  juror.  The  suggestion  is  offered  that 
it  will  be  more  in  harmony  with  the  idea  of  absolute  impartiality 
to  select  juries  with  no  unkind  feelings  toward  the  class  to  which 
defendant  belongs. 

CBIMINAL  LAW:    Efidence — ^Manner  of  Ddfllcting  Wound.    A  physi- 

6  cian  who  has  personal  knowledge  of  the  nature  of  the  wound 
inflicted  on  deceased,  there  being  no  eyewitnesses,  may  testify 
that  such  wound  could,  in  his  opinion,  have  been  inflicted  by  a 
certain  instrument  used  in  a  certain  manner, — ^for  instance,  by  a 
razor  held  in  the  hands  of  a  person  standing  behind  the  de- 
ceased. 

JUBT:     Objection  to  Separation  I>iirlng  Trial— Ihity  of  Court  and 

7  Counsel.  It  is  the  duty  of  the  court  in  a  criminal  cause  to  take 
the  full  responsibility  for  ordering  the  jury  kept  together,  on 
request  of  either  party.  It  is  equally  the  duty  of  coimsel  not  to 
parade  before  the  jury  the  fact  that  he  is  perfectly  willing 
that  the  jury  separate,  thereby  throwing  upon  the  other  party  the 
odium  of  having  requested  the  order.  Violation  of  this  duty  held 
nonreversible  error  because  the  objection  to  the  separation  of  the 
jury  was  withdrawn. 

HOMICIDE:     Identity  of  Accused  and  Assailant— Bange  of  Croia- 

8  Examination.  Questions  tending  to  rebut,  impeach,  modify,  ex- 
plain or  in  some  way  qualify  the  statements  made  on  direct 
examination  constitute  legitimate  cross-examination. 

PBINGIPLE  APPLIED:  The  deceased  rushed  into  a  round- 
house with  his  throat  cut  and,  pointing  to  his  wounds,  said, 
''Dago  I  Dago  I"  and  almost  immediately  expired.  Trouble  had 
occurred  between  the  deceased  and  the  accused.    A  witness  tesU- 
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fied  that  the  accused  went  by  the  name  of  "Dago."  Held, 
accused  had  the  right  to  inquire  as  to  the  number  of  other 
men  in  the  same  yards  who  went  by  the  name  "Dago." 

WITNESSES:      Examinatioii — Objections    by    Different   Associated 
9    Counsel — Statute.    It  is  not  improper  for  more  than  one  counsel 
to  enter  objections  to  proceedings.    Bee.  3700,  Code  1897,  requir- 
ing that  but  one  counsel  on  each  side  shall  examine  the  same 
witness,  has  no  application  to  the  making  of  objections. 

APPEAL  AND  EBBOB:     Showing  of  Prejudice— Necessity.     The 

10  court  must  have  something  more  than  a  mere  guess  on  which  to 
hang  a  holding  of  prejudice. 

PRINCIPLE  APPLIED:  Accused  was  on  trial  for  homicide. 
The  state,  over  objection,  proved  that  when  Exhibit  ''A"  was 
signed,  no  promises  were  made.  But  what  Exhibit  ''A''  was  did 
not  appear.  Again:  Over  objection,  some  history  concerning 
'  *  a  paper ' '  was  detailed.  But,  again,  the  nature  of  *  *  the  paper ' ' 
and  its  relation  to  the  case  did  not  appear.  Again:  The  sheriff, 
over  objection,  testified  that  he  removed  the  defendant  from 
Council  Bluffs  to  Atlantic  and  thence  to  Logan,  the  latter  change 
being  made  because  the  newspaper  reporters  had  discovered  the 
whereabouts  of  the  accused.  Held,  in  each  case,  nothing  ap- 
peared on  which  to  hang  the  conclusion  of  prejudice. 

OBIMINAL  LAW:    Grime  €k>nmiitted — Subsequent  Demeanor  of  Ac- 

11  cused — Admissibility.  Defendant's  actions  and  demeanor  imme- 
diately after  the  commission  of  an  offense  are  a  legitimate 
subject  of  inquiry;  for  instance,  that,  on  being  informed  of  the 
death  of  the  deceased,  he  hurriedly  dressed  and  left  his  stop- 
ping place. 

OBOCINAL  LAW:     <)ue8tionable  Conduct — Severe  Characterisation 

12  by  Opposing  Counsel— Effect.  The  law  is  partial  to  the  truth. 
If  counsel's  conduct  during  the  progress  of  the  trial  is  very 
largely  a  matter  of  ''hot  air,"  it  is  not  reversible  error  for  the 
opposing  counsel  to  so  characterize  it. 

HOMICIDE:      Exhibits   Connected   with   Offense    Charged— Proper 

13  Identification.  Evidence  reviewed  and  held  to  show  such  connec- 
tion as  to  justify  the  admission  of  a  razor  and  bloody  pillow 
slip. 

CBXMINAL  LAW:     Evidence— Bes  Gestae  Doctrine  Applied.     Ses 

14  gestae f  a  frequent  test,  "were  the  facts  talking  through  the 
party,  or  the  party  talking  about  the  facts  f" 
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PBIKCIPLE  APPLIED:  Deceased  sUted  to  two  different  wii- 
ncmoM  that  he  waa  "going  down  Avenue  L"  This  would  take 
him  past  a  woodpile  where  it  was  claimed  the  accnaed  aaaanlted 
deceased  and  cut  his  throat.  Immediatelj  after  making  the  state- 
ment, he  left  the  room,  and  immediatelj  thereafter  rushed  back 
into  the  office  with  his  throat  cut.  Held,  admissible  as  part  of 
the  res  gestae, 

OBXUINAL  LAW:     Trial— Pxejndicial  Axginnent.    The  object  of  a 

15  change  of  venue  is  to  avoid  prejudice  and  thus  assure  to  the 
accused  an  absolutely  fair  and  impartial  trial,  and  the  county 
attorney  who,  in  the  trial  of  the  cause,  attempts  to  restore  preju- 
dice against  the  accused  by  parading  before  the  jury  the  fact 
that  the  accused  has  taken  a  change  of  venue,  falls  far  short 
of  the  high  ideals  and  spirit  of  fairness  which  ought  to  char- 
acterize a  public  prosecutor.  It  is  misconduct,  though  not  neces- 
sarily prejudicial. 

OBIMIKAIi    LAW:      Trial^-Argmnent    Aside    Sacoid— -Prejndies. 

16  Counsel  for  the  state  must  keep  within  the  record.  The  prompt 
granting  of  a  new  trial  is  the  penalty,  under  the  record,  for  bit- 
terly assailing  the  accused,  during  argument,  for  offenses  and 
lecherous  and  scandalous  conduct  of  which  the  record  was  barren 
of  evidence. 

OBQCINAL  LAW:    Trial— Improper  Argument — ^Waiver— Ctanenl  Bz- 

17  C0ptloiL  Objection  to  an  improper  argimient  should,  it  is  true, 
be  made  when  the  argument  is  made,  or  a  waiver  of  the  ob- 
jection will  result,  but  this  rule  is  sufficiently  complied  with 
when,  in  order  to  avoid  interruptions,  it  was  agreed  that  the 
accused  should  have  an  exception  to  all  parts  of  the  opposing 
argument. 

Appeal  from  Mills  District  Court. — Hon.  Thomas  Arthur, 

Judge. 

Wednesday,  June  23,  1915. 

The  defendant  was  convicted  of  murder  in  the  first 
decree,  and  appeals. — Reversed  and  Remanded. 

Oeorge  Cosson,  Attorney  General,  and  John  Fletcher , 
Assistant  Attorney  General,  for  appellee. 

John  J.  Hess,  for  appellant. 
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Ladd,  J. — Howard  Jones  was  employed  in  firing  a  switch 
engine  at  the  yards  of  the  Chicago  &  Northwestern  Railway 
Company  in  Council  Bluffs,  and  on  the  evening  of  May  27, 
1913,  shortly  after  11  o'clock  P.  M.,  rushed  into  the  fore- 
man's office  in  the  roundhouse  with  his  throat  cut.  He  was 
excited  and  tried  to  talk,  pointed  at  his  throat  and  said, 
**Dago,  Dago,"  seized  a  pen  and  tried  to  write,  but  fell  on 
the  floor  and  died  before  the  physician  reached  him.  The 
defendant,  who  is  an  Italian,  had  been  employed  by  the  rail- 
road company,  and  on  May  13th  previous,  Jones  had  directed 
him  to  put  a  headlight  reflector  on  an  engine..  Defendant 
refused  to  do  so  and  was  told  by  Jones  that  unless  he  did,  he 
would  **turn  him  in  to  McCaw,"  the  general  foreman.  Sub- 
sequently Jones  did  so,  and  the  defendant  was  suspended 
from  employment.  The  theory  of  the  prosecution  was  that 
defendant  killed  Jones  in  revenge.  The  errors  assigned  will 
be  taken  up  in  the  order  argued. 

I.  The  indictment  was  returned  June  6,  1913,  and  five 
days  later,  the  defendant  was  arraigned  and  entered  a  plea  of 
**not  guilty."  A  motion  for  change  of  venue  from  Potta- 
wattamie county  was  filed  on  the  13th  of  the 
LAW :  change  of  same  month,  and  on  the  16th  of  June,  the 

veDue  *  ABsifim* 

ment  for  trial    court  Ordered  that  the  cause  be  transferred  to 

in  other 

connty:  effect  the  district  court  of  Mills  county  and  **  spe- 
cially assigned  for  trial  before  said  court  on 
Monday,  June  23,  1913,  and  that  if  the  regular  spring  term 
has  been  finally  adjourned  that  a  special  term  be  and  is  hereby 
called  to  begin  on  said  day  for  such  trial,  and  that  if  the 
regular  term  is  still  open,  then  court  reconvene  on  said  day 
for  such  trial,  and  that  the  jury  be  summoned  forthwith  to 
appear  on  said  trial  on  said  day,  any  judge  of  the  district 
court  making  any  order  with  reference  thereto  which  he  may 
deem  proper."  On  the  same  day  his  honor.  Judge  E.  B. 
Woodruff,  one  of  the  judges  of  the  district,  addressed  an 
order  to  the  clerk  of  the  district  court  of  Mills  county,  direct- 
ing that  'Hhe  record  show  that  such  district  court  is  adjourned 
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until  June  23d  at  9  o  'dock  A.  M.  for  the  purpose  of  the  trial 
of  the  caae  of  the  State  of  Iowa  v,  Frank  Oiudice,  alias  Henry 
WUsy,  and  for  the  transaction  of  any  other  business  that  may 
2.  Jury:  lam.  ®^°^^  before  the  court"  And  another  order 
Sm^Sme"?^  was  entered,  directing  that  30  additional 
power  of  Judge.   j^j.Qj,g^  ^^  provided  by  law,  be  drawn  for  the 

trial  of  said  cause  and  summoned  to  appear  at  9 :30  o  'clock, 
June  23,  1913,  and  also  that  the  original  panel  for  the  April 
3    jp„.  ^gmp^     term,  1913,  not  heretofore  excused  by  the 

power  *to**oom-*  court,  be  summoncd  to  appear  at  the  same 
pel  return.        ^^^^     rpj^^  record  showed  that  the  jurors  in 

attendance  at  the  said  term  drew  their  compensation  on  April 
30th  and  had  not  appeared  thereafter  until  the  morning  of 
June  23d. 

Appellant  contends  that  the  district  court  of  Pottawat- 
tamie county,  after  having  entered  the  order  transferring  the 
cause  to  Mills  county,  lost  jurisdiction  of  the  same,  and  that 
the  portion  of  the  order  assigning  the  cause  for  trial  on  June 
23d  was  without  jurisdiction  and  deprived  the  defendant  of  a 
reasonable  time  within  which  to  prepare  for  trial.  While  the 
district  court  of  one  county  may  not  bind  the  court  of  another 
by  entering  an  order  with  reference  to  the  transaction  of 
business  in  the  other  county,  yet  the  portion  of  the  order 
objected  to  had  the  effect  of  carrying  to  defendant  notice  of 
the  time  the  cause  would  likely  be  called  for  trial,  and  this 
being  true,  the  order  of  the  court  of  Mills  county,  upon  con- 
vening, June  23,  1913,  that  the  trial  proceed  at  once,  waa 
without  prejudice  in  not  affording  the  defendant  at  least  the 
intervening  time  to  prepare  for  trial,  and  there  is  no  showing 
whatever  that  this  did  not  afford  the  defendant  ample  time 
in  which  to  prepare  for  his  defense.  The  order  directing  the 
drawing  of  30  additional  jurymen  was  not  without  jurisdic- 
tion even  if  made  in  vacation;  for  Sec.  347  of  the  Code 
expressly  authorizes  the  judge,  either  before  or  during  the 
term,  to  order  as  many  additional  jurors  drawn  for  the  trial 
of  any  particular  case  as  may  be  deemed  necessary.     See 
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State  V.  John,  124  Iowa  230.  Though  the  jurors  of  the  origi- 
nal panel  had  drawn  their  compensation  April  30th,  for  serv- 
ices already  rendered,  they  had  not  been  finally  discharged, 
and  we  know  of  no  reason  why  the  jury,  when  temporarily 
excused,  may  not  be  required  to  return  and  sit  in  any  case 
properly  before  the  court  and  not  disposed  of.  State  v. 
Phillips,  119  Iowa  652.  Such  is  the  practice  with  grand 
jurors.  State  v.  Disbrow,  130  Iowa  19.  As  the  jurors  had 
not  been  discharged  for  the  term,  they  were  competent  to  sit 
in  the  trial  of  any  cause  which  it  might  be  found  necessary 
subsequently  to  try,  and  there  was  no  error  in  re-summoning 
them  for  the  determination  of  the  case  at  bar. 

II.  The  defendant  exercised  all  his  peremptory  chal- 
lenges, and  now  complains  of  the  ruling  of  the  court  on 
challenges  for  cause  as  to  several  of  the  jurors.-  These  jurors 

had  read  newspaper  accounts  concerning  the 
petency :  read-    killing  of  Jones  and  the  connection,  if  any,  of 

Ing  news- 

papers :  opin-     defendant  therewith,  and  thereon  had  formed 

ion :  bias.  ' 

an  opinion.  None  were  acquainted  with  de- 
fendant, nor  entertained  bias  or  prejudice  against  him,  nor 
had  personal  knowledge  concerning  the  facts,  and  asserted  that 
they  were  able  to  accord  him  a  fair  and  impartial  trial. 
Without  reviewing  the  cases,  it  is  enough  to  say  that  there 
was  no  abuse  of  discretion  in  overruling  all  the  challenges  for 
cause  save  that  about  to  be  considered.  State  v.  Young,  104 
Iowa  730 ;  State  v.  Hassan,  149  Iowa  518. 

III.  The  answers  of  H.  B.  Nutting  for  cause  disclosed 

that  he  entertained  a  prejudice  against  the 

5.  .Tdry:   com-  .,.  «,,»,  -r^ 

petencv :  race     nationality  of  tittc  defendant.    He  swore  that 

prejudice.  *^ 

prejudice  against  Italians  was  strongly  fixed 
in  his  mind  and  had  been  entertained  for  some  time. 

Q.  "And  if  selected  as  a  juror  you  would  have  a  preju- 
dice against  this  man  because  of  the  fact  that  he  is  a  member 
of  the  nationality  to  which  he  belongs f"     A.  ''Well,  only 

just  as  a  nationality,  yes^  sir.    .    .    .*'    Q.  ''And  it  would 
Vol.  170  lA.— 47 
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be  in  your  mind  always  in  the  consideration  of  this  caae, 
would  it  not,  the  prejudice  you  entertain f  A,  ''Well,  I 
would  not  let  that  hinder."  Q.  ''Isn't  it  a  fact  that  the 
prejudice  that  you  have  would  be  with  you  during  all  thia 
time?"  A.  "Yes,  sir,  I  think  so."  Q.  "And  it  would  be  in 
your  mind  during  your  consideration  of  the  entire  caaef 
A.  "It  would." 

On  further  examination,  he  stated  that  he  would  not 
carry  the  prejudice  in  the  jury  box  with  him,  would  disre- 
gard and  lay  it  aside,  and  that  he  had  "no  particular  preju- 
dice against  defendant,  and  if  selected  as  a  juror  would  try 
the  case  fairly  and  impartially."  After  saying  that  he  would 
continue  to  entertain  the  prejudice  against  the  nationality, 
he  was  asked  by  the  court : 

"Do  you  think  an  Italian  is  entitled  to  a  fair  trial  by 
this  court?"  A.  "Certainly  I  do."  Q.  "Can  you  give  one 
a  fair  trial?"    A.  "Yes,  sir." 

He  stated  farther  that  he  had  talked  about  the  case  and 
spoken  about  the  prejudice  mentioned. 

Q.  "Are  you  certain  that  you  can  entirely  blot  that 
(prejudice)  out  of  your  mind?"  A.  "WeU,  I  don't  think  I 
could  entirely  blot  it  out  of  my  mind."  Q.  "And  you  are 
absolutely  certain  that  you  could  blot  it  out  and  remove  from, 
your  mind  the  prejudice  you  say  you  entertain?"  A.  "Well, 
I  would  not  promise  that;  no,  sir."  Q.  "You  would  not  be 
willing  to  state  that  you  would  entirely  remove  from  your 
mind  the  prejudice  that  you  entertain  against  this  man  be- 
cause of  his  nationality?"    A.  "No,  sir. 


>> 


The  challenge  for  cause  was  overruled*  It  will  be 
observed  that  the  juror  did  not  indicate  the  nature,  of  his 
prejudice,  that  he  entertained  none  against  the  accused  per- 
sonally, and  that  he  insisted  that  he  could  accord  him  a  fair 
and  impartial  trial.    In  these  circumstances,  the  rule  is  quite 
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well  settied  by  the  authorities  that  race  prejudice  will  not 
disqualify  the  person  called  as  a  juror.  In  State  v.  Casey, 
44  La.  Ann.  969,  the  court  said  that  *  *  Race  prejudice  exists 
everywhere  among  all  nations,  who  favor  their  own  race  and 
believe  it  is  the  favored  and  cherished  race  of  the  world.  No 
man,  because  he  thinks  his  own  race  superior  to  another,  is 
disqualified  as  a  juror  on  this  account."  In  Bass  v.  State, 
127  S.  W.  1020,  some  of  the  jurors  stated  that  they  had  a 
prejudice  against  the  negro  race  socially,  but  not  civilly  or 
legally.  This  was  said  to  have  meant  **that  they  would  not 
recognize  negroes  as  companions  or  associates  but  had  no 
prejudice  against  the  race  which  would  influence  or  affect 
their  action  in  respect  to  any  right  or  rights  under  the  law." 
In  State  v.  Green,  129  S.  W.  700,  objection  to  the  juror  was 
that  he  refused  to  drink  with  a  negro,  and  it  was  said  that  the 
mere  fact  that  the  juror  refused  to  put  himself  on  a  social 
level  with  the  negro  did  not  disqualify  him  to  sit  in  the  trial 
of  the  cause  and  render  a  fair  and  impartial  verdict.  In 
Johnson  v.  State,  130  N.  W.  (Nebr.)  283,  the  juror,  on  voir 
dire,  stated  that  he  had  a  feeling  of  prejudice  against  the  col- 
ored race,  but  had  no  prejudice  against  the  defendant;  and  the 
court  held  that  the  so-called  prejudice  against  the  race  was 
simply  a  feeling  or  belief  that.it  was  inferior  to  the  white 
race,  and  that  this  fact  would  not  affect  his  verdict^  saying 
that,  **  Without  doubt  many  white  men  have  the  same  feeling 
as  did  juror  Manguld,  but  this  alone  has  never  been  consid- 
ered sufficient  to  disqualify  them  from  acting  as  jurors  on 
cases  where  colored  men  have  been  tried  for  criminal 
offenses."  In  State  v.  Brown,  87  S.  W.  519,  the  juror  stated 
that  he  had  some  prejudice  against  the  negro  race,  but  that 
he  had  no  bias  or  prejudice  that  would  prevent  him  from 
impartially  trying  the  case  under  the  law  and  evidence.  It 
was  then  said  that  ''the  statement  of  this  juror  as  to  his  atti- 
tude toward  the  colored  race  must  be  treated  as  nothing  more 
than  a  notification  to  appellant  that  while  he  had  no  prejudice 
against  him  and  could  impartially  try  his  case,  yet,  in  making 
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his  peremptory  challenges,  the  fact  of  the  juror  not  being 
favorably  impressed  with  the  negro  race  might  be  taken  into 
consideration/'  adding  that  while  ''technically  the  juror  was 
not  disqualified,  it  would  be  more  in  harmony  with  absolute 
impartiality  to  select  a  panel  of  jurors  who  have  no  unkindly 
feeling  toward  the  class  to  which  the  defendant  belonged." 
Finder  v.  State,  27  Fla.  370,  26  Am.  St.  75,  often  quoted  as 
holding  that  race  prejudice  disqualifies  a  juror  from  sittini^ 
on  the  trial  of  a  person  belonging  to  such  race,  does  not  so 
hold.    The  refusal  to  permit  the  following  question  to  be  put 
to  jurors  was  held  error:    ** Could  you  give  the  defendant, 
who  is  a  negro,  as  fair  and  impartial  a  trial  as  you  could  a 
white  man,  and  give  him  the  same  advantage  and  protection 
as  you  would  a  white  man  upon  the  same  evidence?"    Mani- 
festly, a  juror  who  could  not  give  such  a  trial  ought  not  to 
sit.    In  State  v.  McAfee,  64  N.  C.  339,  the  defendant  was  a 
colored  man,  and  the  court  refused  to  permit  the  followini^ 
question  to  be  propounded  to  a  juror,  i.  e.,  whether  he  believed 
he  could,  as  a  juror,  do  equal  and  impartial  justice  between 
the  state  and  a  colored  man;  and  for  obvious  reasons,  the 
judgment  of  the  trial  court  was  reversed.    In  Balbo  v.  The 
People,  80  N.  Y.  484,  a  juror  in  answer  to  a  question  said 
that  it  (Italian)  **was  a  race  that  he  was  not  particularly 
fond  of,  and  did  not  think  much  of,  judging  from  those  we 
have  here."     And  the  court  held  that  **the  fact  that  the 
juror  may  have  had  some  prejudice  against  the  Italian  race 
was  not,  we  think,  a  disqualifying  circumstance."    See  Moore 
V.  Staie,  107  S.  W.  540 ;  17  Am.  &  Eng.  Ency.  of  Law,  1131. 
The  text  is  to  the  effect  that  **one  should  not  be  excluded 
from  jury  service  merely  because  he  does  not  like  or  think 
highly  of  the  race  to  which  the  defendant  belongs." 

The  answers  of  the  juror  indicate  no  more  than  that  on 
some  grounds  he  did  not  like  the  Italian  race,  but  the  ground 
for  this  was  not  disclosed,  and  for  all  that  appears,  it  may 
have  been  owing  to  a  matter  which  did  not  aflfect  in  any  way 
his  obligation  to  accord  defendant  a  fair  and  impartial  trial. 
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In  State  v.  Buford,  158  Iowa  173,  the  proposition  was  before 
this  court,  and  it  was  held  that,  as  the  juror  had  no  feeling 
or  prejudice  against  the  defendant  owing  to  his  race,  no 
acquaintance  with  him  and  had  no  personal  bias  against  him 
and  said  that  he  could  give  him  as  fair  and  impartial  a  trial 
as  he  could  a  white  man,  the  court  rightly  held  the  juror 
qualified.  Though  of  the  opinion  that  technically  no  abuse 
of  discretion  in  overruling  the  challenge  for  cause  can  be 
said  to  appear,  we  agree  with  the  suggestion  in  State  v. 
Brown,  supra,  that  it  would  have  been  more  in  harmony  with 
the  idea  of  absolute  impartiality  to  have  selected  a  jury  with 
no  unkindly  feeling  toward  the  class  to  which  defendant  be- 
longed. This  is  suggested  in  view  of  another  trial,  which  must 
be  accorded  because  of  errors  in  other  rulings. 

rV.  The  physician  who  was  called  and  reached  the  de- 
ceased immediately  after  his  death  testified  that  he  found  a 
wound  on  the  left  side  of  the  throat  an  inch  and  a  half  deep, 
6.  Criminal  Coming  out  On  the  right  side  not  quite  so 

manner  ^of°m-*    deep,  that  the  exterior  carotid  artery  was  cut 
g  woun  .    ^^^  ^j^^  interior  carotid  artery  was  partially 

cut,  and  that  the  windpipe  was  cut,  and  that  he  died  from 
such  wounds.  After  saying  that  the  cut  had  been  inflicted 
by  an  instrument  with  a  sharp  edge,  he  was  asked:  ''Gould  a 
razor  inflict  that  kind  of  a  wound  ? ' '  Over  objection  as  being 
leading,  suggestive,  immaterial  and  irrelevant,  he  answered, 
*'It  could  have  been  done  so.*'  He  was  then  asked:  *'Prom 
the  nature  of  the  wound  could  that  hdve  been  inflicted  by  a 
man  coming  up  from  behind  and  cutting  him  from  behind?" 
Over  objection  to  the  question  as  calling  for  a  conclusion  and 
as  speculative,  and  that  the  witness  was  incompetent,  he  an- 
swered, '*It  could  have  been  done  that  way.*'  There  was  no 
eyewitness  to  the  occurrence,  and,  as  the  inquiry  was  as  to 
whether  the  wound  might  have  been  caused  by  a  razor,  or  by 
a  razor  in  the  hands  of  a  person  reaching  from  behind,  we 
think  the  rulings  correct.  State  v.  Baker,  157  Iowa  126; 
State  V.  Rutledge,  135  Iowa  581 ;  State  v.  Seymour,  94  Iowa 


obj"t?oDii°by     ®*ch,  and  this  is  complained  of  as  constitut- 
ciated'couiiMif:   i^g  misconduct    If  done  in  an  ordinary  man- 
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nent,  as  was  also  how  many  others  and  who  were  so  alluded 
to,  and  we  are  of  the  opinion  that  the  questions  were  not  vul- 
nerable to  objection  as  not  proper  cross-examination.  It  may 
be  that  the  name  was  applied  to  any  Italians,  but  this  did 
not  indicate  that  there  were  any  such  working  about  the 
roundhouse.  If  there  had  been  any  such,  the  appellation 
**Dago,''  as  repeated  by  deceased,  may  as  well  have  had  refer- 
ence to  one  of  them  as  to  defendant.  The  court  erred  in 
excluding  the  evidence. 

VII.  The  state  was  represented  by  four  attorneys,  and 
at  times,  questions  propounded  to  a  single  witness  were 
objected  to  by  two  or  three  of  the  attorneys  for  the  state; 
9.  wiTNBsflis :       ^^^  ^**»  separate  objections  were  interposed  by 

Eai 

t>Je 
lff( 
lat 

ner,  we  see  no  objection  to  more  than  one 
attorney  on  a  side  interposing  objections.  All  that  the  statute 
exacts  is  that  ''but  one  counsel  on  each  side  shall  examine 
the  same  witness."  The  design  of  this  statute  is  to  obviate 
repetition  and  waste  of  time,  which  is  likely  if  more  than  one 
participate  in  the  examination  of  a  witness.  Here  the  witness 
was  being  examined  by  the  attorney  for  the  defense  and  the 
statute  had  no  application ;  for  the  interposition  of  objections, 
though  connected  therewith,  is  no  part  of  the  examination. 

VIII.  A  deputy  sheriff  of  Harrison  county,  after  stating 
that  he  was  at  the  jail  when  Exhibit  ''A"  was  signed  and 
heard  the  talk  between  the  county  attorney  and  defendant 

prior   to   the    making   thereof,    was   asked, 

10.  Appeal  AND        (t^tru   x    -j.  •  j     i. 

brror:  show-       What,  if  any,  promises  were  made  by  any- 

ing  of  preju-  y  ^t  f  j         ^ 

dice:  neces-      one  present,  by  yourself,  Mr.  Rock,  by  Mr. 

Stuart  or  Mr.  CapelH"  Over  objection  as 
incompetent,  immaterial  and  irrelevant  and  calling  for  a 
conclusion  of  the  witness,  the  witness  answered,  **  There 
were  no  promises  made."  Counsel  for  the  defendant  con- 
tends that  this  called  for  a  conclusion  as  to  what  was  said 
and  that  the  witness  should  have  been  permitted  to  give  the 
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conversation.  What  Exhibit  **A"  was,  by  whom  signed  or  to 
whom  no  promises  were  made  does  not  appear  from  the  record, 
and  even  though  the  position  of  counsel  be  correct,  there  is 
no  indication  whatever  that  any  prejudice  resulted.  The 
witness  Stuart  was  permitted  to  state  over  objection  that  '*A 
request  was  made  for  a  paper  and  that  it  be  delivered  to  Mr. 
Myers,  deputy  sheriflf.*'  Q.  ''What  did  he  say  he  wanted  it 
forf"  This  was  objected  to  as  incompetent,  immaterial  and 
irrelevant,  and  the  objection  overruled.  A.  **He  said  Mr. 
Wiley  wanted  to  read  over  the  statement."  The  defendant 
moved  to  strike  the  answer  out,  and  Myers,  the  witness,  was 
then  permitted,  over  objection,  to  state  that  Wiley  took  it 
and  went  out  of  the  dining  room  into  the  kitchen  and  jail. 
What  the  paper  was  or  what  Wiley  did  with  it  is  not  disclosed 
in  the  record,  and  its  relation  to  the  case  is  not  disclosed.  It 
is  needless  to  say  that,  under  these  circumstances,  we  are 
unable  to  say  that  the  ruling  was  erroneous,  and  even  if  it 
were,  it  does  not  appear  to  have  been  prejudicial. 

The  sheriff  of  Pottawattamie  county  was  allowed  to  state, 
over  objection,  that  he  moved  the  defendant  from  Council 
Bluffs  to  Atlantic,  and  thereafter  to  Logan ;  that  he  made  the 
latter  change  because  of  the  newspaper  reporters  having 
located  him.  It  is  said  that  the  purpose  of  the  state  in  intro- 
ducing this  testimony  was  to  get  before  the  jury  the  fact  that 
it  was  necessary  for  the  sheriff  to  conceal  defendant  in  order 
to  protect  him,  and  that  unusual  precautions  were  taken, 
owing  to  conditions,  for  the  protection  of  defendant's  life,  and 
that  it  tended  to  inflame  the  minds  of  the  jury  and  prejudice 
them  against  him.  All  shown  was  merely  where  he  had  been 
since  the  commission  of  the  offense,  and  it  seems  to  us  that  it 
is  quite  a  strain  on  the  imagination  to  attribute  the  change 
of  location  to  the  design  mentioned.  As  the  evidence  had  no 
bearing  on  the  guilt  or  innocence  of  the  defendant,  it  might 
well  have  been  omitted. 

One  Porche  testified  that  the  evening  before  Jones  lost 
his  life,  the  defendant  stated  to  him  that  he  was  'Agoing  to 
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kill  him" ;  that  he  saw  a  razor  in  his  pocket;  that  shortly  after 
11  cbiminal  Jones'  throat  was  cut,  at  about  12:10  o'clock 
^mmitt^"!^  A.  M.,  he  informed  him  that  Jones  had  died 
dem!rano?of  &n<l  h&d  Written  defendant's  name,  and  that 
admiHKibiu  defendant  said,  ''I  will  go  to  Dominic 
"^'  Sesto's."    He  was  then  asked:    Q.  "Did  he 

dress  in  a  hurry?"  This  was  objected  to  as  leading  and  sug- 
gestive, and  he  answered,  "Yes."  There  was  no  abuse  of  dis- 
cretion in  permitting  the  question,  and  it  was  competent  as 
showing  the  conduct  of  the  defendant  immediately  after  the 
commission  of  the  offense  charged. 

IX.  On  cross-examination  by  counsel  for  defense,  the 
record  is  as  follows: 

Q.  "You  shot  a  man  over  at  Folsom,  didn't  you?" 
12.  CRIMINAL  *^^'   Capell:  "Objected  to  as  incompe- 

tionab?€"'^?oii-    *^^*>  immaterial  and  irrelevant." 
cbarfictcrizA-  Court :  "Sustained." 

insTcounaeiT  Q.  "Did  you  shoot  a  man  over  at  Pol- 

som  by  the  name  of  Ralph  Mesena?" 

Mr.  Oenung:  "Objected  to  as  incompetent,  immaterial 
and  irrelevant  and  not  proper  examination." 

Court:  "Sustained." 

Q.  "Did  you  ever  shoot  any  more  than  one  man  while 
you  were  at  Folsom?" 

Mr.  Capell:  "Objected  to— " 

Mr.  Clyde  Qenung:  "That  is  shooting  hot  air  into  here." 

Court:  "Objection  sustained." 

Mr.  Hess:  "I  object  to  the  statement  of  the  various 
counsel  on  the  other  side  of  the  table  and  object  to  it  as 
misconduct." 

Mr.  Clyde  Genung:  "I  think  the  court  ought  to  take  the 
attorney  for  defendant  to  task  for  insisting  on  sticking  in 
that  prejudicial  stuff  that  he  knows  is  not  true." 

Mr.  Iless:  "Let  the  record  show  that  we  except  to  the 
remarks  of  counsel  for  the  great  state  of  Iowa  as  prejudicial. 


f9 
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Mr.  Ware:  ''You  ought  to  make  a  general  objection  to 
everything  we  do  and  save  this  annoyance.'* 

Mr.  Hess:  ''I  object  to  the  remark  of  the  assistant  prose- 
cuting attorney  as  misconduct  and  incompetent." 

Q.  ''Isn't  it  a  fact  that  you  had  trouble  with  Frank 
Mensena  at  Folsom  and  in  connection  with  that  trouble  you 
shot  him  with  a  rifle t"  (Objected  to  as  incompetent,  imma- 
terialy  irrelevant  and  not  proper  cross-examination.) 

The  Court:  "Sustained." 

Mr.  Genung:  "I  think  counsel  for  the  defendant  ought 
to  be  instructed  to  go  on,  where  he  has  made  his  record." 

The  Court:  "I  guess  there  isn't  anything  pending." 

Mr.  Genung:  "Let  the  record  show  that  the  state  at  this 
time  asks  the  court  to  direct  the  defendant's  counsel  to  desist 
from  this  line  of  cross-examination,  having  already  made  his 
record  and  ruling  been  had  thereon,  that  the  evidence  is 
incompetent." 

Mr.  Hess:  "The  remarks  of  counsel  are  excepted  to  by 
defendant  as  misconduct  and  the  counsel  for  the  defense  now 
asks  the  court  to  direct  the  various  counsel  on  behalf  of  the 
state  to  desist  from  that  kind  of  remarks. 

The  Court:  "Well,  the  court  does  not  see  any  occasion 
for  making  this  special  ruling  except  that  there  is  nothing 
pending  in  the  way  of  a  question  and  we  ought  to  proceed." 

Counsel  for  the  defendant  except  especially  to  the  re- 
marks of  the  attorneys  for  the  state  concerning  "shooting 
hot  air  into  the  case,"  and  "insisting  on  sticking  in  that 
prejudicial  stuff  that  he  knows  is  not  true,"  and  also  the 
remark  regarding  the  general  objection.  It  will  be  noticed 
that,  though  the  characterization  of  the  efforts  of  the  counsel 
for  the  defense  was  somewhat  original,  it  described  quite 
accurately  what  was  being  undertaken.  He  was  propounding 
a  line  of  questions  which  he  must  have  known  were  improper 
and  seeking  to  inject  evidence  in  the  case  that  had  no  place 
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there,  and  if  the  counsel  for  the  state  resorted  to  a  severe 
characterization  of  what  was  being  undertaken,  it  cannot  be 
said  to  have  been  unjustifiable,  in  view  of  the  circumstances, 
that  the  court,  instead  of  forbidding  that  line  of  examination, 
simply  ruled  on  the  objections.    It  was  an  attempt  to  bring 
before  the  jury  matters  that  had  no  place  there,  and,  by  a 
repetition  of  the  questions  in  different  forms,  to  impress  the 
minds  of  the  jury  with  the  supposition  that  the  witness  had 
committed  a  crime,  although  this  could  not  have  been  proven. 
There  is  no  ground  whatever  for  charging  that  counsel  for 
the  state  went  farther  than  they  should  in  obviating  this  result. 
There  was  no  misconduct  on  their  part. 

X.  The  defendant  had  been  rooming  at  the  house  of 
Josephine  Forragi,  and  she,  after  saying  that  she  saw  the 
razor  in  the  hands  of  Tony  Roberts  on  the  morning  following 

the  killing,  was  asked,  ''Did  you  see  what 
exhibits  oon-    Tony  Roberts  did  with  this  razor!"    Objec- 

noctod  witb 

offense  tion  was  overruled,  and  she  answered:    **I 

charged : 

proper  iden-     gecn  it  as  he  walked  out.    Examined  the  pil- 

ti  flea  tion.  *^ 

low  slip  on  the  morning  of  the  28th,  there 
was  stain  of  blood.  Exhibit  10  is  pillow  slip."  Porche  had 
testified  that  he  had  gone  to  defendant's  room  shortly  after 
the  occurrence  and  had  seen  the  razor  between  the  mattress 
and  the  pillow,  and  that  in  the  morning,  he  saw  the  razor 
in  the  hands  of  the  landlady,  who  was  making  the  bed.  This 
so  far  connects  her  testimony  as  to  render  it  admissible. 

One  McGruder,  a  night  clerk  at  the  roundhouse,  saw  de- 
ceased at  about  11  o'clock  as  he  came  from  the  roundhouse 
office,  and  heard  an  engineer  ask  him  if  he  was  going  home. 
14.  Criminal  "^^  ^^^^  ^^^  responded:  "No,  I  want  to  go  out 

deme :* r)-/*  Avcnuo  I."  An  objcctiou  **as  incompetent, 
tHne'np-"*^  immaterial  and  irrelevant"  was  overruled. 
^  ^  '  The  next  question  was,  "What  did  he  say!'* 

A.  "He  said  he  wanted  to  try  to  get  a  full  month  this 
month."  The  latter  answer  had  no  relation  to  the  case,  but 
it  is  said  that  the  statement  where  deceased  wanted  to  go  had 
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a  material  bearing,  as  that  he  went  past  a  certain  woodpile 
where  the  crime  is  alleged  to  have  been  committed.  This 
was  immediately  before  he  returned  to  the  same  ofl&ce  with 
his  throat  cut,  and  we  think  so  closely  connected  with  the 
transaction  as  to  constitute  a  part  of  the  res  gestae.  One 
Skaith  testified  that  he  had  a  talk  with  deceased  at  the  round- 
house, and,  in  response  to  a  question,  the  latter  said  he  was 
going  home  right  away,  ** right  down  Avenue  I,"  and  that 
he  left  immediately  and  would  pass  to  the  south  end  of  the 
woodpile.    This  evidence  was  admissible  on  the  same  ground. 

Defendant  undertook  to  have  identified  Exhibit  16  by 
the  witness  Stuart,  but  was  not  permitted  by  the  court  to 
do  so.  As  we  have  no  means  of  knowing  what  Exhibit  16 
was,  it  is  impossible  to  say  whether  there  was  error. 

XI.  The  county  attorney  in  his  opening  argument  said, 
*'I  believe  that  Pottawattamie  county  owes  to  the  citizens  of 
Mills  county,  and  to  you  jurors  especially,  an  apology  and 
15.  ckiminal  *^  explanation  of  why  we  are  here  today; 
prejudfciai '  but  I  want  to  assure  you,  gentlemen,  that  it 
argumen  .^  through  no  Solicitation  on  the  part  of  the 

prosecuting  attorney  that  we  are  here  today."  This  was 
objected  to  as  misconduct,  and  it  was  such.  The  evident 
purpose  was  to  make  capital  out  of  the  fact  that'  defendant 
had  procured  a  change  of  venue  to  Mills  county.  It  was  of  no 
concern  to  the  jury  how  the  cause  came  to  be  there  and  no 
apology  was  due  from  anyone  for  its  being  there  for  trial.  It 
was  enough  that  the  court  had  ordered  it  to  be  tried  in  Mills 
county.  Possibly  no  prejudice  is  to  be  inferred,  but  it  is 
preferable  to  avoid  ** peanut'*  practice  in  the  trial  of  causes, 
especially  wherein  guilt  or  innocence  of  grave  charges  is  to  be 
determined. 

In  the  course  of  the  closing  argument,  L.  T.  Genung, 
assisting  in  the  prosecution,  said : 

*'Mr.  Hess  says  he  will  make  no  allusion  to  this  woman, 
Mrs.  Coffman.    You  have  no  right  to  make  any  allusion  with 
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reference  to  Mrs.  Coffman.    When  your  client  will  lay  his 

hand  on  another  man's  wife,  with  her  little 
law:  trial:      child  bv  her  side,  to  seduce  her  away  from 

argument 

aufde  record:    her  husband  in  the  dead  of  night,  for  only  a 

prejudice.  °    ^  '' 

purpose  that  he  knew  in  his  heart,  then  you 
come  in  and  criticise!  Ruin  a  man's  home,  defile  his  wife, 
and  then  come  in  and  criticise  her!  I  pity  the  woman  who 
falls  from  grace  with  a  child  by  her  side,  led  on  by  a  villain 
who  has  no  respect  for  the  family  circle  and  home,  to  take 
her  out  and  destroy  her.  You  (indicating  the  defendant)  not 
only  ruined  the  Coffman  home,  but  another  home.  •  .  . 
Now,  does  it  appeKT  to  you  why  he  wouldn't  take  a  day  jobT 
Why,  isn't  it  reasonable  to  assume  from  the  testimony  that 
if  he  was  out  with  this  Mrs.  Coffman,  and  if  he  lived  there 
within  three  doors  of  Mrs.  Coffman  and  had  such  control 
over  her  that  he  could  order  her  to  meet  him  at  the  theater 
that  night;  that  he  could  direct  her  to  take  her  child  to  her 
home — out  where  no  human  eye  could  see ;  and  he  compelled, 
to  work  days,  what  does  that  mean  ?  Why,  it  means  that  thia 
defendant's  time,  it  is  put  in  at  work  at  the  same  time  MrsL 
Coffman 's  husband,  who  was  a  teamster  driving  a  team  in 
the  daytime  was  engaged,  and  their  nights  would  be  spent 
at  home.  But  reverse  it.  Let  him  work  nights  and  Mr.  Coff- 
man days — ^think  of  the  opportunity  to  him  for  his  hellish 
purpose. ' ' 

The  only  foundation  for  this  to  be  found  in  the  record 
is  the  testimony  of  Frances  L.  Coffman,  to  the  effect  that  she 
knew  defendant,  had  seen  him  frequently,  ''saw  him  the  day 
Howard  Jones  was  killed,  at  my  home  in  the  morning  and 
along  toward  evening.  Saw  him  at  the  Majestic  theater  that 
evening.  He  was  with  Antonio  Roberts.  A  friend  of  mine, 
Mrs.  Lane,  was  with  me.  We  left  the  theater  at  about  9 :30. 
We  walked  around  a  while  until  about  10  o'clock,  or  a  little 
after.  Had  talk  with  defendant  about  Howard  Jones.  Said 
he  thought  he  ought  to  get  even  with  Jones  for  making  him 
lose  his  job.    I  told  him  not  to  do  anything  to  Jones." 
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This  gave  no  warrant  for  what  was  said.  He  was  bit- 
terly assailed  for  offenses  concerning  which  there  was  no 
proof  and  could  properly  have  been  none,  and  there  is  no 

escape  from  the  conclusion  that  what  was 
law:  trial:      said  was  extremely  prejudicial.    But  the  at- 

improper  , 

argument:        torney  general  suggests  that  no  exceptions 

w  ai » er  •  gcu~  

era!  excep-       were  taken  at  the  time.     True,  but  it  was 

tion.  ' 

agreed  that,  to  avoid  interruption,  defendant 
might  have  an  exception  to  everything  that  was  said,  and 
the  misconduct  was  one  of  the  grounds  on  which  the  motion 
for  new  trial  was  based.  In  this  state  of  the 'record,  the  state 
is  in  no  position  to  insist  that  objection  should  have  been 
made.  The  misconduct  was  so  manifestly  prejudicial  that 
the  citation  of  authorities  is  unnecessary.  Because  of  the 
errors  pointed  out,  the  judgment  is  reversed  alid  the  cause 
remanded. 

Deemeb,  C.  J.,  OAyNOB  and  Salinoeb,  JJ.,  concur. 
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Abandonment  to  Adoption 

ABANDONMENT.    See  Adoption,  2 ;  Waters  and  Water- 
courses, 5. 

ABSTRACT  OF  RECORD.     See  Appeal  and  Error,  2. 

ACCESSORY.    See  Criminal  Law,  1. 

ACT  OF  OOD.      See  Negugence,  1,  2. 

ACTIONS. 

Joinder. 

Joinder  of  causes  ex  delicto  and  ex  contractu:   When  permissible. 

1  A  creditor,  in  an  action  sounding  in  tort  against  his  debtor, 
may  join  one  who,  by  contract,  has  assumed  and  agreed  to  pay 
the  debts  of  the  said  debtor.  (Sec.  3545,  Code  1897.)  Wood- 
worth  V.  Ry.  Co.,  697. 

Improper  joinder:     Waiver.    The  improper  joinder  of  actions  fur- 

2  nishes  no  ground  for  complaint  when  no  objections  are  made 
thereto  in  the  lower  court.  (Sec.  3548,  Code  1897.)  Benja- 
min v.  Petersen,  461. 

Improper  joinder  of  parties  or  causes:    Waiver.    Objection  to  the 

3  improper  joinder  of  (a)  parties  or  (b)  causes  of  action  must 
be  raised  "before  answer  or  the  objection  will  be  waived. 
(Sees.  3547,  3648,  Code.)     Woodworth  v.  Ry.  Co.,  697. 

ADOPTION. 

Construction  op  Statute. 

strict  or  liberal  construction.    In  the  construction  of  statutes  gov- 

1    eming  adoption  papers,  it  is  suggested  that  whether  a  strict 

or  liberal  construction  will  be  employed  depends  materially  on 

who  is  making  the  contest,  a  nonconsenting  parent  or  the  one 

adopting  the  child.    Seibert  v.  Seibert,  561. 

753 
Vol.  170  Ia.— 48 


754  Index,  Yol.  170. 

Adoption  CoBttuied  to  Affsal  ahd 

XMCvtioB  by  oae  paraat  oaly:    ''S^paxmtioii.'*    The  "BeparmtioD* 

2  of  the  parenU  of  a  child  which  will  legally  authorize  one  of 
the  parents  having  the  care  and  custody  of  the  child  to  alone 
execute  legal  adoption  papers  (Sec  3251,  Code  1897)  need 
not  necessarily  be  an  abandonment,  but  must  partake  of  the 
nature  of  an  abandonment  or  a  condition  more  or  less  perma- 
nent, and  for  some  material  length  of  time.  A  mere  temporary 
separation  is  not  suiBcient.    8eibert  ▼.  Seibert«  661. 

EvmSNCB. 

Separation  of  parants:  Cause  of  separation:  Materiality.    Whether 

3  the  "separation"  of  the  parents  of  a  child  was  so  far  per- 
manent as  to  authorise  one  of  the  parents  alone  to  execute 
adoption  papers  (Sec.  3251,  Code  1897)  may  be  materially  de- 
termined by  a  consideration  of  the  oau$&$  of  the  separation. 
Seibert  ▼.  Seibert,  561. 

AUBI.    See  Criminal  Law,  17, 18. 
ALTERATION  OF  INSTRUMENTS. 

m 

Materiality. 

Bills  and  notes:    'H)!  bearer^  for  ''or  order":  Effect   The  fraudulent 
1    substitution  in  a  negotiable  promissory  note  of  the  words  '*or 
bearer"  for  the  words  "or  order"  constitutes  a  material  altera- 
tion.     (Sec.    3060-al25,    Sup.    Code,    1913.)     Builders   Go.    ▼. 
Weimer,  444. 

APPEAL  AND  ERROR.  See  Evidence^  3, 11. 
Waiver  of  Error. 

Motion  for  directed  Terdict:    Waiver  of  rulins.    He  who  moves  for 

1  directed  verdict  and  suffers  an  adverse  ruling,  and  thereupon 
introduces  his  testimony,  must  then  renew  his  motion  or 
waiver  of  the  adverse  ruling  will  result;  and  so,  though  over- 
ruling the  motion  to  direct  is  one  of  the  grounds  of  an  over- 
ruled motion  tor  new  trial.  State  v.  Bosworth,  329;  Mauso- 
leum V.  Wright,  546. 

Abstracts  of  Record. 

General  denial:    Futility  of:    Presumption  as  to  record.    Appellee's 

2  general  denial  of  appellant's  abstract  svaileth  nothing  in  the 
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Afpial  Ain>  Brbob  Continaed 

way  of  overthrowing  the  preBumption  that  sufficient  of  the 
record  is  before  the  court  to  enable  the  court  to  pass  on  the 
questions  presented.  (Sec.  4118,  Code  1897.)  In  re  Estate  of 
Scholes,  93. 

AssiGNMEi^  OF  Errors. 

Omnibus  assignments.    An  omnibus  assignment  of  error  covering 

3  numerous  items  or  points,  for  an  understanding  of  which  the 
court  must  search  through  the  abstract  or  transcript,  wilf  be 
disregarded.    Davidson  v.  Ry.  Co.,  467. 

Failure  to  argue:     Waiver.    Waiver  is  the  penalty  for  failure  to 

4  argue  as  assignment  of  error.    Winsor  v.  Fire  Assn.,  521. 

Questions  op  Pact. 

Municipal  corporations:     Severance  of  territory:     Trial  to  court: 

5  £ffect  cUf  finding.  The  judgment  of  the  trial  court  that  certain 
territory  ought  not  to  be  severed  from  the  municipal  corpora- 
tion will  be  given  the  force  and  effect  of  a  jury  finding,  and 
must  stand  as  a  finality  unless  abuse  of  discretion  is  shown. 
Piatt  V.  Town,  509. 

Harmless  Error. 

Trial:    Exclusion  of  evidence  otherwise  brought  out    Error  can- 

6  not  be  predicated  on  the  exclusion  of  evidence  pertinent  to  the 
issues  when  such  evidence  was  fully  brought  out  in  other  por- 
tions of  the  witnesses'  testimony.    Doran  v.  Ry.  Go.,  614. 

Cross-examination.    Where  a  witness  had  testified  that  after  he 

7  had  warned  defendant  of  the  danger,  the  defendant  rang  the 
bell  yet  did  not  stop,  it  was  perfectly  proper  to  ask  the  de- 
fendant on  cross-examination  whether  he  did  ring  the  bell. 
An  answer,  "I  can't  remember  whether  I  did  or  not"  is  espe- 
cially harmless.    Davidson  v.  Ry.  Co.,  467. 


of  prejudice:    Necessity.    The  court  must  have  something 

8  more  than  a  mere  guess  on  which  to  hang  a  holding  of  preju- 
dice.    State  V.  Giudice,  731. 

Affirmance  and  Remand. 

AiBimanoe  and  remand  for  judgment.    A  cause  may  be  affirmed 

9  and  remanded  for  judgment  on  the  verdict.    Rogers  v.  Teager, 
604. 
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Abson  to 

ARSON.     See  Conspiracy,  1,  2;  Indictment  and  Informa- 
tion, 2,  4. 

ASSAULT  AND  BATTEBT. 

Acts  Constituting. 

Defense  of  habitation:  Degree  of  force  permitted.  One  engaged 
1  in  the  commission  of  no  offense  may  use  force  to  protect  his 
home  from  invasion  by  those  who  have  entered  without  invita- 
tion and  without  indication  as  to  their  mission,  and  who  are 
in  good  faith  believed  to  be  mere  intruders.  The  degree  of 
force  permitted  is  that  force  which  a  reasonably  cautious  and 
prudent  man  would  employ  under  like  circumstances.  As  long 
as  the  force  employed  does  not  exceed  this  standard,  he  ia 
guilty  of  no  offense.    State  v.  Cessna,  726. 

ASSIGNMENT  OF  EBBOBS.    See  Appeal  and  Error,  3, 4. 
ATTACHMENT. 

Property  Subject,  to. 

Labor  claims:  Bnforcement:  Custodia  legis:  Releaae  of  attached 
1  Property:  Effect.  The  preferred  rights  of  labor  claimants 
under  Sees.  4019,  4020,  Code  Sup.,  1913,  do  not  become  fixed 
upon  the  mere  levy  of  an  attachment  on  the  property.  Such 
claimants  must  take  such  steps  as  will  keep  the  property  in 
the  custody  of  the  law.  The  law  provides  for  the  release  of 
attached  property  on  the  demand  of  third  persons.  To  guard 
against  this  latter  danger,  it  may  be  necessary  for  the  labor 
claimants  to  secure  the  appointment  of  a  receiver.  Majestic 
Co.  V.  Davis,  5. 

AUCTIONS  AND  AUCTIONEEBS. 

Agency  op  Auctioneer. 

Warranty:     No  implied  authority  to  make.    An  auctioneer  has 
1    no  implied  authority  to  warrant  property  sold  by  him.    Bice 
V.  Siver,  255. 

BASTABDS. 

Trial — Instructions. 

Invading  province  of  Jury.    It  is  fundamental  that  instructiona 
1    must  not  invade  the  clear  province  of  the  jury  to  pass  on  dia- 
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puted  questions  of  fact.  Instructions  reviewed  in  bastardy 
proceeding  and  held  to  practically  withdraw  from  the  jury 
the  question  of  defendant's  guilt,  and  therefore  erroneous  under 
the  state  of  the  record.    State  v.  Hess,  397. 

Trial — Taxation  op  Costs. 

Bastardy  proceedings:     ''Not  guilty.**    There  must  be  statutory 

2    authority  for  the  taxation  of  costs.    Therefore,  one  who  signs 

and  verifies  a  complaint  in  bastardy  entitled  "State  of  Iowa 

vs /'as  required  by  Sec.  5629  of  the  Code,  the  county 

attorney  prosecuting  as  commanded  by  Sec.  5633  of  the  Code, 
and  the  prosecution  failing,  is  not  liable  for  costs.  State  v. 
Hess,  397. 

BILLS  AND  NOTES.   See  Alteration  of  Instruments,  1. 

Transfer  without  Indorsement. 

Naked  possession  by  stranger:     Presumption  of  ownership.    The 

1  mere  naked  possession  of'  a  negotiable  instrument  payable  to 
order,  .without  any  evidence  of  indorsement,  assignment,  deliv- 
ery or  gift,  is  not  prima- facie  evidence  of  ownership  against 
the  payee  or  his  representative.    Roy  v.  Duff,  319. 

Bona  Fide  Purchasers. 

Title  of  payee  defective:     Negotiation  to  avoid  defenses:    £Sect 

2  on  indorsee:  Burden  of  proof.  The  indorsee  of  a  note  may,  in 
the  first  instance,  rest  on  the  presumption  of  law  that  he  is  a 
''holder  in  due  course."  But  the  moment  it  appears  that  the 
title  of  the  original  payee  was  defective  within  the  meaning  of 
the  Negotiable  Instrument  Law,  or  that  the  original  payee  has 
negotiated  the  note  in  order  to  prevent  a  defense  thereto,  then 
the  indorsee  must  rest  no  longer.  He  must  at  once  take  the 
laboring  oar  and  show  that  he  is,  in  fact,  a  "holder  in  due 
course."  (Sees.  3060-a55,  3060-a59,  Sup.  Code,  1913.)  Bank 
V.  Grigsby,  676. 

Negotiation  of  note:    Liquidation:    Reissue  by  maker:    Position 

3  of  last  transferee.  One  who  receives  a  promissory  note  from 
the  maker  in  part  payment  of  a  debt  due  from  the  maker  can- 
not establish  that  he  is  a  ''holder  in  due  ootirse"  by  showing 
that  said  note  had,  prior  to  the  time  he  received  it,  been  held 
by  other  "holders  in  due  course."    When  the  note  found  its 
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way  back  into  the  hands  of  the  maker,  such  former  holdings 
**m  due  course"  lost  their  former  force  and  effect,  even  though 
the  maker  did  reissue  the  note.    Builders  Co.  ▼.  Weimer,  444. 

''Holder  in  due  course^':  Original  holder.  The  original  payee  or 
4  bearer  of  a  negotiable  promissory  note,  in  possession  thereof, 
is  a  ''holder."  (Sec.  3060-al91,  Sup.  Code,  1913.)  It  requires 
one  more  step  or  transfer  to  create  a  "holder  in  due  courser 
viz.,  a  transfer  by  this  payee  or  bearer  to  one  who,  when  he 
takes  it,  has  no  notice  of  any  infirmity  therein.  (Sec.  3060- 
a52,  Sup.  Code,  1913.)  In  other  words,  a  ''holder  in  due 
coursf^  is  one  to  whom,  after  completion  and  delivery,  the  in- 
strument has  been  again  delivered.  To  phrase  it  again,  the 
term  "holder  in  due  course"  is  applicable  only  to  one  who 
takes  the  instrument  by  negotiation  from  another  person  who 
is  a  holder.  (See  Sec.  3060-a30,  Sup.  Code,  1913.)  Builders 
Co.  V.  Weimer,  444. 

BONDS.     See  Justices  of  tge  Peace,  3. 
BB0KEB8.     See  Contracts,  3. 

Coniinissiton:     When  earned:     Instructions.    Instructions  reviewed 
1    and  held  to  fully  and  fairly  present  the  contentions  of  the 
parties  as  to  when,  if  at  all,  a  broker's  commission  was  earned. 
Ball  V.  Davenport,  33. 

BURDEN  OF  PROOF.    See  Biu.s  and  Notes,  2 ;  Insurance, 
6 ;  Sales,  4 ;  Water  and  Watercourses,  2. 

CANCELLATION  OF  INSTRUMENTS. 

Right  of  Action  and  Defenses. 

Fraud:  Dvreat:  Undue  inflnenoe:  Advice  cf  friends:  Threat  of 
1  prosecution:  Blackmailer.  No  free  mental  agency,  no  deed. 
A  deed  may  be  set  aside  as  for  undue  influence,  fraud  and 
duress  when  executed  by  the  grantor  under  the  influence  and 
by  reason  of  the  urgent  advice  and  solicitation  of  the  grantor's 
friends  and  confidants  that  he  execute  the  deed  and  flee  the 
country  in  order  to  avoid  a  prosecution  for  a  crime  of  which 
grantor  was  confessedly  guilty,  threatened  by  a  blackmailer 
who,  having  learned  that  grantor  had  committed  the  crime, 
was  using  such  knowledge  as  a  leverage  to  extort  money  from 
grantor  on  a  bogus  cUiim.  And  this  is  true  though  the 
grantor's  friends  took  no  advantage  by  the  deed,  and  though 


\ 


Index,  Vol.  170.  759 

CiMCILLATION  OV  IN8TBU1CBNTB  Continued  TO  C^NSPnUCT 

the  granteee  took  no  part  in  the  fraud,  duress  or  undue  in- 
fluence.   Wilson  ▼.  O&lhouny  111. 

Delay  in  action  to  sert  aside:    Ladies.  'One  must,  of  course,  move 

2    with   promptness  to   set   aside   his   deed   on   the  ground   of 

fraud,  hut  a  delay  of  some  eight  months  in  instant  case  did 

not  render  plaintiff  guilty  of  laches.    Wilson  y.  Oalhoun,  111. 

OEBTIOBABI. 

FSOCEEDINaS  AND  DETERMINATION. 

Setnxn:  Supplementary  testimony:  Pnrpoee  for  which  admia- 
1  sible:  Highways.  Certiorari  does  not  act  as  an  appeal 
wherein  cases  may  be  tried  de  novo,  but  testimony  beyond 
the  return,  though  not  offered  before  the  lower  tribunal, 
may,  on  the  hearing,  supplement  the  return,  but  such  testi- 
mony must  bear  on  the  one  narrow  question,  to  wit:  Did 
the  lower  tribunal  act  in  excess  of  its  jurisdiction  or  other- 
wise illegally?     Hatch  ▼.  Board,  82. 

0ITIE8  AND  TOWNS.  See  Municipal  C!obporations. 
OOUPBOMISE  AND  SETTLEISENT. 

CONSIDEEATION. 

Payment  in  adyance:     Unliquidated  claims.    The  payment  of  a 

1  liquidated  claim  (rent  notes)  before  maturity  may  be  a  suffi- 
cient consideration  for  the  satisfaction  of  unliquidated  claims 
pending  between  the  parties.    Bice  v.  Siver,  255. 

Evidence. 

Facts  showing:     Bridence  reviewed.    Eyidenoe  reyiewed  and  held 

2  insufficient  to  establish,  prima  facie,  a  compromise  settle- 
ment.    Bice  y.  Siyer,  255. 

CONSIDERATION.  See  Compromise  and  Settlement,  1; 
Fraudulent  Conveyances,  2 ;  Release,  1 ;  Waters  and 
Watercourses,  6. 

OONSPIRACT.  See  Criminal  Law,  1 ;  Indictment  and  In- 
formation, 2,  4. 

Evidence. 


acts:     Conyiction  for.    Of  course,  an  accused  on  trial  for 
1    conspiracy  to   commit  arson  cannot  be   conyicted  of  arson, 
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though  such  arson  may  be  shown  to  eBtablish  the  conspiracy. 
SUte  T.  Madden,  230. 

Sufficiency:     Facts  reviewed.    Evidence  reviewed  and  held  to  bob- 
2    tain   conviction    for   conspiracy   to   commit  arson.     State    v. 
Madden,  230. 

Trial — Instructions. 


and  acts  of  co-contpirators:  Limitatibnt:  Instme- 
3  tions  as  a  whole.  It  is  neither  fair  nor  permissible  to  con- 
strue each  and  every  instruction  as  though  it  were  the  only 
one  given.  An  instruction  largely  explanatory  as  to  the  ''man- 
ner" of  proving  a  conspiracy,  but  possibly  subject  to  the  ob- 
jection that  it  did  not  limit  declarations  and  acts  of  co-con- 
spirators to  those  made  at  the  time  of  the  formation  of  the 
conspiracy  and  up  to  its  consummation,  was  fully  cured  by 
other  instructions  properly  stating  such  limitation.  State  v. 
Madden,  230. 

OONTDrUANOE. 

Discretion  op  Court. 

Opportunity  to  prove  immaterial  issue.    It  is  not  error  to  deny 

1     a  motion  for  a  continuance  in  order  to  prove  an  immaterial 

matter;    for   instance,   to   enable   defendant,    in   a   mortgage 

foreclosure,  to  prove  that  the  plaintiff  was  only  the  equitable 

owner  of  the  note.     Benjamin  v.  Petersen,  461. 

00NTRA0T8.  See  Evidence,  5 ;  Sales. 
Evidence  op. 

Signing:     Conflict  of  evidence:     Hecord  not  showing.    Where  the 

1  signing  of  a  certain  letter  was  material  to  defendant's  lia- 
bility on  his  former  contract,  held  that  the  record  presented 
no  conflict  as  to  defendant's  signature,  one  witness  testify- 
ing that  ho  saw  defendant  sign  said  letter,  defendant  testi- 
fying that  the  signature  looked  like  his  signature,  but  he  had 
no  remembrance  of  signing  it.  Mausoleum  Ck>.  v.  Wright, 
546. 

Construction  and  Operation. 

Landlord  and  tenant:     Lease:  "General  expressions  foUowed  by 

2  spedial  enumeration'':  When  general  rule  nonapplicable. 
The  rule  of  construction  that  "a  general  word  or  clause  fol- 
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lowed  by  other  words  of  specific  or  particular  enumeration 
ordinarily  includes  no  more  than  the  things  specifically  men- 
tioned'*  has  no  application  (a)  when  the  writing  fairly 
demonstrates  that  such  was  not  the  intention  of  the  parties, 
(b)  when  the  application  of  the  rule  works  absurd  results, 
or  (c)  when  the  general  expression  and  the  particular  enumera- 
tion can  both  be  given  force  and  effect  without  inconsistency. 
Verbeck  y.  Peters,  610. 

Broker's  commission:    ''Consiimmatioii''  of  deal:    Jury  question. 

3  The  use  pf  words  and  phrases  in  such  connection  that  reason- 
able minds  may  well  differ  as  to  the  sense  in  which  they  are 
used  precludes  the  court  from  declaring  their  meaning  as  a 
matter  of  law.  In  a  case  wherein  a  real  estate  broker's 
commission  was  due  "on  the  consummation  of  said  deal,"  held 
that  defendant  could  not  justly  complain  that  the  court 
directed  the  jury  to  determine  the  sense  in  which  the  words 
were  used.     Ball  v.  Davenport,  33. 

Giving  life  to  all  facts.    A  construction  of  a  contract  that  gives 

4  due  effect  to  all  the  facts  will  always  be  preferred  to  one 
which  makes  a  part  of  the  facts  idle.  In  other  words,  a  con- 
struction is  to  be  avoided  which  accomplishes  for  a  thing  done 
no  more  than  would  exist  without  the  doing  of  that  thing. 
So  held  under  conflicting  claims  as  to  when  a  broker's  com- 
mission was  due  under  the  contract.    Ball  v.  Davenport,  33. 

Rescission  and  Abandonment. 

Kepudiation:     Sepentanoe.    One  who  enters  into  a  written  con- 

5  tract,  subsequently  repudiates  the  same,  and  still  later 
enters  into  negotiations  with  the  other  party  and  insists 
on  certain  changes,  which  are  granted,  and  the  contract  com- 
pleted in  accordance  therewith,  has  no  defense  to  the  entire 
contract  price— can  no  longer  insist  on  his  attempted  repudia- 
tion.   Mausoleum  Co.  v.  Wright,  546. 

Performance. 

Difficulty   attending   performance:      Excuse.     Inconvenience   and 

6  difficulty  attending  the  performance  of  the  terms  of  a  contract 
are  no  excuse  for  nonperformance.    Bice  v.  Siver,  255. 

COSTS.    See  Bastards,  2. 
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OBnONAL  LAW.  See  Assaui/t  and  Batteby  ;  Ck>NSPmACT ; 
Indictment  and  Information  ;  Jury,  3,  4 ;  Labcent,  1 ; 
Prostitution,  House  op  ;  Rape  ;  Seduction. 

Parties — Accessories. 

Conspiracy:     Approyal  and  iaaction  only.    It  is  correct  for  the 

1  court  to  charge  that  defendant  may  be  convicted  thoii|^  he 
did  not  actually  participate  in  the  consummation  of  the  offense 
charged,  provided  it  be  shown  beyond  a  reasonable  doubt  by 
proof,  direct  or  circumstantial,  that  the  offense  was  consum- 
mated by  others  in  pursuance  of  a  conspiracy  in  which  de- 
fendant was  a  party.  It  is  reversible  error  for  the  court  to 
refuse  to  amplify  such  instruction,  when  requested  by  the 
defendant,  by  clearly  embodying  the  thought  that  defendant 
cannot  properly  be  convicted  from  the  mere  fact  that  he  wit- 
nessed the  unlawful  acts,  even  approved  of  them,  remained 
silent,  and  made  no  effort  to  stop  them.  State  v.  Boaworth, 
329. 

Change  of  Venue. 

Asdgiunent  for  trial  in  other  county:    Effect  of  order.    A  yalid 

2  order  made  by  the  district  court  of  the  county  to  which  a 
criminal  cause  had  been  sent  on  change  of  venue,  assigning 
said  cause  for  trial  on  a  certain  date,  is  in  no  wise  affected  by 
the  fact  that  the  court  of  the  other  county,  in  ordering  the 
change  of  venue,  also  entered  an  order  that  the  cause  be  tried 
on  the  same  date.    State  v.  Giudice,  731. 

Evidence — Corporate  Existence. 

De  facto  existence:     Proof:     Insofficiency.    Testimony  that  ears 

3  were  being  operated  by  the  "Oskaloosa  Traction  &  Light 
Company,"  and  loose  statements  disclosing  the  existence  of 
trolleys,  trolley  wires,  electric  power  houses,  etc.,  do  not  es- 
tablish the  existence  of  a  de  facto  corporation  <Nr  the  owner- 
ship of  any  property.     State  v.  Bosworth,  329. 

Evidence — Identity  op  Accused. 

Homicide:     Range  of  croaB-ezamlnation. .   Questions  tending  to 
3a    rebut,  impeach,  modify,  explain  or  in  some  way  qualify  the 

statements  made  on  direct  examination  constitute  Intimate 

cross-examination.    State  v.  Giudice,  731. 


Index,  Vol.  170.  763 

CuxiNAL  Law  Contlnaed 

EviDENGE — Conduct  and  Demeanor  op  Accused. 

Sulweqaent   demeanor  of   accused:     Admissibility.     Defendant's 

4  actions  and  demeanor  immediately  after  the  commission  of  an 
offense  are  a  legitimate  subject  of  inquiry;  for  instance,  that, 
on  being  informed  of  the  death  of  the  deceased,  he  hurriedly 
dressed  and  left  his  stopping  place.    State  v.  Giudice,  731. 

Flight   M   absence   of   accnsation— Effect   of— -Instractions.     The 

5  effect  of  flight,  if  the  jury  found  any,  on  the  part  of  accused, 
was  properly  left  to  the  jury,  even  though  at  the  time  of  leav- 
ing accused  had  not  been  charged  with  the  offense.  State  v. 
Robinson,  267. 

EviDENCB — ^Res  Gestae. 

Bee  gestae,  doctrine  applied.    Ses  gestae,  a  frequent  test,  "were 

6  the  facts  talking  through  the  party,  or  the  party  talking 
about  the  facts?"     State  ▼.  Giudice,  731. 

Admissibility:     Rape.     Evidence  of  offenses  other  and  different 

7  than  the  specific  one  charged  in  the  indictment,  and  each  a 
complete  offense  in  itself,  is  admissible  on  the  question  of 
quo  animo,  even  though  such  offenses  were  not  directly  com- 
mitted by  the  accused,  and  though  subsequent  in  point  of  time 
to  the  offense  charged,  when  in  view  of  time,  place,  and  circum- 
stances the  offense  charged  and  such  other  offenses  are  so  in- 
terwoven that  they  all  constitute  one  criminal  transaction. 
State  v.  Robinson,  267. 

Evidence — Good  Character. 

Effect  on  question  of  guilt.    The  law  makes  no  attempt  to  specify 

8  just  what  effect,  as  a  matter  of  law,  shall  be  given  to  evidence 
of  previous  good  character,  but  leaves  its  value  as  defensive 
evidence  in  any  given  case  to  be  determined  by  the  jury. 
Therefore  a  requested  instruction  to  the  effect  that  such 
evidence  is  sufficient  to  overcome  the  evidence  of  guUt,  where 
the  evidence  is  not  convincing  and  of  such  a  nature  as  to 
exclude  a  reasonable  doubt  of  his  innocence,  is  properly 
refused.     State  v.  Bosworth,  329. 

EviDENCB — Demonstrative. 

Homicide:      Exhibits    connected   with    offense   duu^ed:      Proper 
8a    Identification.    Evidence  reviewed  and  held  to  show  such  con- 
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nection  as  to  juetify  the  admission  of  a  razor  and  bloody 
pillow  slip.     State  y.  Giudice,  731. 

Evidence — Opinion. 

• 

Manner  of  Inflicting  wound.  A  physician  who  has  personal  knowl- 
9  edge  of  the  nature  of  the  wound  inflicted  on  deceased,  there 
being  no  eyewitnesses,  may  testify  that  such  wound  could,  in 
his  opinion,  have  been  inflicted  by  a  certain  instrument 
iued  in  a  certain  manner, — for  instance,  by  a  razor  held  in  the 
hands  of  a  person  standing  behind  the  deceased.  State  t. 
Giudice,  731. 

Trial — Course  and  Conduct. 

Witnesses:  Examination:  Objections  by  different  associated 
Qa  counsel:  Statute.  It  is  not  improper  for  more  than  one  coun- 
sel to  enter  objections  to  proceedings.  Sec  3700,  Code  1897, 
requiring  that  but  one  counsel  on  each  side  shall  examine  the 
same  witness,  has  no  application  to  the  making  of  objections. 
State  V.  Giudice,  731. 

Trial — Argument  and  Conduct  op  Counsel. 

Misconduct  of  prosecutor:    Sufficiency  of  showing.    Idlsconduct  of 

10  the  prosecutor  in  argument  must  be  made  to  appear.  The 
court  will  not  presume  it.    State  ▼.  Vochoski,  246. 

Inflammatory  appeals:     New  tiiaL    The  law  does  not  shackle  a 

11  public  prosecutor  with  a  handicap  in  the  way  of  a  hard  and 
fast  rule  as  to  just  what  he  may  and  just  what  he  may  not 
say  in  argument.  But  however  repulsive  the  crime  may  be, 
however  self-evident  the  guilt  of  the  accused  may  appear,  the 
public  prosecutor  should  always  remember  that  to  keep  with- 
in the  record  and  fair  and  reasonable  deductions  therefrom  is 
the  high  ideal  of  the  law  and  his  proudest  boast.  Aside  from 
this  high  ideal  of  the  law,  he  should  remember  that  assertions 
during  argument  that  he  or  someone  else  would  have  been 
justified  in  taking  the  law  into  his  own  hands  and  killing  the 
accused  (or  words  to  that  effect)  are  regarded  as  highly  in- 
flammatory and  are  very  destructive  to  the  stability  of  a  ver- 
dict of  guilt.  In  the  instant  case,  a  new  trial  was  ordered, 
because  of  inflammatory  remarks,  in  spite  of  the  admonition 
of  the  trial  court  to  the  jury  not  to  consider  the  same.  State 
▼.  Robinson,  267. 
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Prejudicial  argument.    The  object  of  a  change  of  venue  is  to  avoid 

12  prejudice  and  thus  assure  to  the  accused  an  absolutely  fair 
and  impartial  trial,  and  the  county  attorney  who,  in  the  trial 
of  the  cause,  attempts  to  restore  prejudice  against  the  accused 
by  parading  before  the  jury  the  fact  that  the  accused  has 
taken  a  change  of  venue,  falls  far  short  of  the  high  ideals  and 
spirit  of  fairness  which  ought  to  characterize  a  public  prosecu- 
tor. It  is  misconduct,  though  not  necessarily  prejudicial. 
State  V.  Giudice,  731. 

Argument  aside  record:     Prejudice.    Counsel  for  the  state  must 

13  keep  within  the  record.  The  prompt  granting  of  a  new  trial 
is  the  penalty,  under  the  record,  for  bitterly  assailing  the 
accused,  during  argument,  for  offenses  and  lecherous  and  scan- 
dalous  conduct  of  which  the  record  was  barren  of  evidence. 
State  V.  Giudice,  731. 

Questionable  conduct— ^Severe  characterization  by  opposing  coun- 

14  sel:  Effect.  The  law  is  partial  to  the  truth.  If  counsel'H 
conduct  during  the  progress  of  the  trial  is  very  largely  a  mat- 
ter of  "hot  air,**  it  is  not  reversible  error  for  the  opposing 
counsel  to  so  characterize  it.     State  v.  Giudice,  731. 

Waiver:     General  exception.    Objection  to  an  improper  argument 

15  should,  it  is  true,  be  made  when  the  argument  is  made,  or  a 
waiver  of  the  objection  will  result,  but  this  rule  is  sufficiently 
complied  with  when,  in  order  to  avoid  interruptions,  it  was 
agreed  that  the  accused  should  have  an  exception  to  all  parts 
of  the  opposing  argument.    State  v.  Giudice,  731. 

Trial:    Beference  to  fSailure  of  co-defendant  to  testify.    A  refer- 
15a  erence  in  argument' to  the  failure  of  a  co-defendant,  not  on 
trial,  to  testify,  is  permissible.    State  v.  Madden,  230. 

Instructions — ^Requisites  and  Sufficiency. 

Defining  terms— Necessity  for:     'Remove."     It  is  not  necessary 

16  for  the  court  to  define  the  word  "remove."  So  held  under  a 
charge  of  maliciously  removing  a  street  car.  (Sec.  4807,  Sup. 
Code,  1913.)     State  v.  Bosworth,  329. 

Alibi:     Erroneous  application.    Alibi  implies  a  claim  on  the  part 

17  of  the  accused  that  at  the  time  of  the  commission  of  the 
offense  in  question  he  was  at  some  other  place  and  so  far  dis- 
tant that  he  could  not  have  committed  it.  Applying  the  doc- 
trine over  the  objection  of  the  accused,  with  the  usual  caution 


766  Indsx,  Vol.  170. 

Cbimikal  Law  Ocmtintied 

that  it  ahoald  be  closely  scanned  because  easily  manuiactared, 
to  a  state  of  evidence  wherein  the  accused  admitted  that  he 
was  within  twenty-five  feet  of  the  place  where  and  when  the 
act  charged  was  committed,  but  denied  all  participation  there- 
in, constitutes  reversible  error,  because  (a)  without  basis  in 
the  evidence,  (b)  misleading  the  jury  to  infer  that  the  sole 
defense  of  the  accused  was  that  he  was  so  far  away  that  be 
could  not  have  reached  the  place  in  question,  (c)  disparaging 
and  discrediting  the  entire  evidence  bearing  on  his  nonpartici- 
pation  in  the  act  charged,  and  (d)  practically  throwing  the 
burden  of  proof  of  innocence  on  the  accused.  State  v.  Bos- 
worth,  329. 

AUbi:     CoBMBtiag  to  improper  applicatioB.    The  mere  fact  thai 

18  the  accused  accounts  for  his  whereabouts  up  to  a  time  shortly 
before  the  commission  of  the  offense  charged  furnishes  no 
basis  for  injecting  the  issue  of  alibi  into  the  case,  when  the 
accused  admits  that  he  was  within  25  feet  of  the  place  wherw 
and  when  the  act  charged  was  committed  but  denies  all  par- 
ticipation therein.     State  v.  Bosworth,  329. 

Tbial — Confinement  op  Jury. 

Jury:  Objection  to  separation  during  trial:  Dnty  of  court  and 
18a  counsel.  It  is  the  duty  of  the  court  in  a  criminal  cause  to 
take  the  ftM  responsibility  for  ordering  the  jury  kept  together, 
on  request  of  either  party.  It  is  equally  the  duty  of  coun- 
sel not  to  parade  before  the  jury  the  fact  that  he  is  perfectly 
willing  that  the  jury  separate,  thereby  throwing  upon  the 
other  party  the  odium  of  having  requested  the  order.  Viola- 
tion of  this  duty  held  nonreversible  error  because  the  ob- 
jection to  the  separation  of  the  |ury  was  withdrawn.  State 
V.  Giudice,  731. 

Trial — Conduct  op  Jury. 

Misconduct  of  juryman  during  deliberations:     Detailing  matten 

19  outside  tff  evidence.  A  verdict  will  not  be  overthrown  by  the 
fact  that,  during  the  deliberations  of  the  jury  in  the  trial  of 
a  criminal  cause,  one  of  the  jurors  stated  that  the  defendant 
'looked  like"  a  party  who  some  years  prior  thereto  obtained  a 
small  sum  of  money  from  him  by  a  sharp  scheme.  State  v. 
Rand,  25. 

Verdict — Included  Oppense. 

Conviction  of  offense  less  than  justified.    If  evidence  would  justify 

20  a  verdict  of  guilt  of  assault  with  intent  to  kill,  defendant 


Index,  Vol.  170.  767 

Cbiminal  Law  Coiitinaecl  to  DiUiAGns 

cannot  complain  that  the  jury  returned  a  yerdict  of  assault 
with  intent  to  do  great  bodily  harm.    State  v.  Cessna,  726. 

Rape:    Issues.    The  submission  of  included  offenses,  which  might 
20a  have  been  omitted,  can  seldom  be  prejudicial  to  defendant. 
State  ▼.  Vochoski,  246. 

New  Trial.     (See  11-14, 15a,  17, 18a»  19  above.) 

Appeal — ^Preserving  Exceptions. 

Beception  of  evidence:     Failure  to  object:     When  Considered  on 

21  appeal.  Where  an  error  has  not  been  sufficiently  excepted 
to  in  a  criminal  case  and  there  is  to  be  a  retrial  because  of 
other  errors,  the  error  insufficiently  excepted  to  will  be  con- 
sidered on  appeal  for  the  purpose  of  directing  the  proper 
course  on  retrial.     State  v.  Bosworth,  329. 

Appeal — Burden  of  Showing  Error. 

Tzial:    Witnesses:    Excluding  answer^    Necessity  for  error  to  ap- 

22  pear.  When  a  witness  is  prevented,  on  objection,  from  answer- 
ing, counsel  should,  by  some  proper  offer  or  record,  show  what 
he  intends  to  establish.  Conjecture  as  to  what  the  answer 
might  be  will  not  justify  a  reversal    State  v.  Madden,'  230. 

OUSTODIA  LEOIS.    See  Attachment,  1. 
DAMAGES.    See  Deeds,  2;  Nuisance,  2;  Trial  (Verdict). 
Speculative  Damages. 

Personal  injury:     Instructions  permitting   speculation:     Future 

1  pain.  Whether  an  instruction  permitting  a  recovery  for  such 
"pain  and  suffering  as  plaintiff  may  endure  in  the  future" 
escapes  the  vice  of  opening  the  door  to  mere  speculation  by 
the  limitations  (a)  ''as  shown  by  the  evidence,"  (b)  "if  any 
he  will  suffer  in  the  future,"  and  (c)  "all  as  established  by 
the  evidence,"  gtuiere.    Woodworth  v.  Ry.  Co.,  697. 

Personal  injury:    Instruction  permitting  speculation:    Future  Suf- 

2  fering:  Hopelessly  permanent  injuries.  An  instruction,  if 
faulty  because  opening  the  door  to  mere  speculation,  in  that 
it  allowed  a  recovery  for  such  future  suffering  as  "may"  be 
sustained. in. the  future,  is  rendered  unobjectionable  by  the 
fact  that  plaintiff's  injuries  were  hopelessly  permanent. 
Woodworth  v.  Ry.  Co.,  697. 
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Future  or  continuioc  lajiiry:    Si|^t  to  recoTor:    lostmctioii  not 

3  Ailtliorisi]i(.  Instruction  reviewed  and  held  not  to  authorize 
recovery  lor  future  or  continuing  injury.  Pettermann  v. 
City,  555. 

Measure  of  Damages. 

Injury  to  property:    Cott  of  repairs:     Reasonable  yalne  thereof. 

4  Coit  of  repairs  is  not  the  measure  of  recovery  for  a  wrongful 
injury  to  property.  Such  cost  must  be  shown  to  be  the  reason- 
able value  of  the  repairs,  especially  when  there  is  no  evidence 
as  to  the  nature  of  the  injury  to  the  property.  Zellmer  v. 
McTaigue,  534. 

DECEASED,  TBANaAOTIONS  WITH.    See  Evidenge,  3a. 
DEEDS. 

Construction  and  Operation. 

Deed  without  reservation  following  town  plat  dedication  with 

1  reservation.  The  dedication  of  a  city  plat  (Sec.  914  et  seg., 
Code  1897),  containing  an  express  reservation  of  all  minerals 
underlying  the  tract,  does  not,  ipso  facto  and  as  a  matter  of 
law,  work  an  entire  separation  of  the  original  fee  into  two 
new  and  distinct  fees,  to  wit,  (1)  a  fee  to  the  surface  and 
(2)  a  fee  to  the  minerals,  in  the  sense  that  a  conclusive 
presumption  arises  that  an  interest  in  the  surface  only  is 
conveyed  by  subsequent  conveyances  of  the  lots  by  ordinary 
deeds  without  reservation  of  minerals.  No  such  presumption 
will  be  indulged.  'Intention''  remains  the  all-important  in- 
quiry, and  such  intention  will  be  sought  out  from  all  the  facts 
and  attendant  circumstances,  and  enforced  either  (a)  from 
the  language  of  the  deed  itself,  if  possible,  or  (b)  by  refor- 
mation where  the  parties  have  been  mistaken  as  to  the  legal 
effect  of  the  language  used.  Held  that  a  deed  in  the  ordinary 
general  form,  and  without  any  reservation  of  minerals,  to  the 
lots  of  an  addition  dedicated  with  express  reservation  of  all 
minerals,  was  intended  to  carry  the  entire  interest  in  the  lots 
and  would  be  enforced  accordingly.  Investment  Co.  v.  Coal 
Go.,  593. 

Vendor  and  purchaser:    Baristing  permanent  nuisance:    Damages: 

2  Action  by  grantee.  When  damages  occasioned  to  land  by  a 
nuisance  are  original,  an  ordinary  warranty  deed  will  not 
carry  to  the  grantee  in  the  deed  the  right  to  such  damages. 
Irvine  v.  City,  653. 
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DE  FAOTO.    See  CmminaLt  Law,  3. 

DE  NOVO.    See  Certiorari,  1. 

DESCENT  AND  DISTSTBUTION.    See  Homestead,  1. 

DIBEOnON  OF  VERDICT.    See  Trial. 

DISMISSAL  AND  N0NSX7IT. 

Power  op  Court  to  Enter. 

Inherent  power  &t  covrt  to  enter:  Faflnre  to.  prosecute:  Time: 
1  Computation.  An  action  may  be  dismissed  for  want  of  prose- 
cution, under  the  inherent  powers  of  the  court.  Assuming  that 
notice  of  such  contempUited  action  was  necessary  under  a  rule 
of  court  requiring  ten  days'  publication  of  notice  to  precede 
the  dismissal,  held,  notice  published  on  June  10th,  followed 
by  an  order  of  dismissal  on  June  20th,  was  sufficient  because 
(a)  furnishing  ten  days'  notice  by  excluding  date  of  publica- 
tion and  including  date  of  dismissal  (Sec  48,  Par.  23,  Code 
1897),  and  (b)  if  ten  clear  days  were  required  by  the  rule,  it 
was  not  a  case  of  no  notice  but  of  defective  notice  only.  Rail- 
way Go.  v.  District  Court,  568. 

DITCHES.  See  Waters  and  Watercourses. 
DIVORCE. 

Evidence — Sufficiency. 

Cruel  and  inhuman  treatment:    Insufficiency  of  evidence  to  estab- 

1  Ueli.  Evidence  reviewed  and  held  insufficient  to  justify  a 
decree  of  divorce  on  the  grounds  of  cruel  and  inhuman  treat- 
ment.    Groves  v.  Groves,  489. 

Property  Bights. 

Conveyance  by  wife  before  decree:     Effect.    A  former  husband 

2  cannot,  after  his  former  wife  has  secured  a  divorce  from 
him,  complain  that,  while  the  marriage  relation  existed,  his 
wife,  having  received  a  conveyance  of  land  from  a  trustee  who 
held  the  title  in  trust  for  her,  altered  the  said  deed  by 
erasing  her  own  name  as  grantee  and  inserted  in  lieu  thereof 
the  name  of  a  person  to  whom  she  sold  the  land,  the  decree 
of  divorce  being  silent  as  to  the  property  rights  of  the  parties. 
Cooper  V.  Olson^  141. 

Vol.  170  lA.— 49 
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Custody  op  Children. 

Sttspending  order  pending  appesL     Am  order  in  divorce  proceed- 

3    ings  as  to  the  custody  of  children  may,  on  the  same  day  when 

made,  be  suspended,  pending  an  appeal  from  such  order.    The 

counter  rule  in  habeas  corpus  proceedings  has  no  application 

in  divorce  proceedings.    Scott  y.  Wheeler,  99. 

DRAINS.    See  Waters  and  Watercourses. 
Assessment — Interest  and  Penalties. 

Interest:     From  what  date  computed.     Assessments  of  benefits 

1  for  drainage  improvements  draw  interest  from  the  date  of 
the  original  assessment  by  the  board  of  supervisors,  whether 
the  amount  is  fixed  by  the  board  of  supervisors  or  by  the 
court  on  appeal.  (Sec.  1989-al2,  Sup.  Code,  1913.)  Rystad 
y.  District,  178. 

Penalties:     When  delinquent.     Penalties  for  the  nonpayment  of 

2  assessments  of  benefits  for  the  construction  of  drainage  im- 
provements are  held  in  abeyance,  pending  an  unsuccessful  ap- 
peal on  behalf  of  the  drainage  district  to  the  Supreme  Court 
from  an  order  of  the  district  court  reducing  the  assessment 
made  by  the  board  of  supervisors.  (Sec.  1989-a26,  Sup.  Ck>de, 
1913.)     Rystad  v.  District,  178. 

DUPLIOITT.    See  Indictment  and  Information,  2. 

DURESS.    See  Cancellation  of  Instruments. 

EASEMENTS.    See  Waters  and  Watercourses,  5,  6. 

ELECTIONS.    See  Homestead,  1 ;  Schools  and  School  Dis- 
tricts, 2-6. 

ElONENT  DOBIAIN. 

Title  or  Bight  Acquired. 

Railway  xlgfat  (tf  way:  Abandonment  of  work:  Revenioii  of 
1  title:  Setiim  of  condemnatioii  money.  A  railway  right  of 
way,  acquired  by  condemnation  proceedings,  reverts  to  the 
owner  from  whose  land  such  right  of  way  was  carved  when 
the  construction  of  the  railway  has  "commenced,"  and  such 
construction  abandoned  and  not  in  good  faith  resumed  for 
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eight  years  (Sec.  2015,  Code  1897),  and  the  title  to  such  right 
of  way  may  be  quieted  in  such  owner,  even  though  he  has 
never  been  disturbed  in  his  possession  of  the  land  embraced 
in  such  right  of  way,  and  even  though  he  declines  to  return 
the  money  paid  him  on  the  original  condemnation. 

.Debmek,  C,  J.,  and  Salinoeb,  J.,  dissent.     Vandewater  v. 
Ry.  Co.,  687. 

Railway  right  of  way:  Statute  of  limitation:  ^'Commencement  of 
2  construction."  Sec.  2015,  Code  1897,  providing  that  if  the  con- 
struction of  a  railway  has  "commenced"  and  such  construc- 
tion ceases  and  is  not  in  good  faith  resumed  for  eight  years, 
the  right  of  way  acquired  by  condemnation  shall  revert  to  the 
owner  of  the  land  from  which  such  right  of  way  was  taken, 
becomes  operative  from  the  time  construction  work  commences 
on  any  part  of  the  contemplated  line  <u  a  tohole.  Such  statute 
does  not  remain  inoperative  as  to  any  particular  tract  simply 
because  no  construction  work  has  been  actually  done  on  that 
particular  tract.     Vandewater  v.  Ry.  Co.,  687. 

ESTATES  OF  DECEDENTS.    See  Executors  and  Adminis- 

TBATOBS. 

ESTOPPEL.  See  Husband  and  Wife,  2;  Insurance,  4,  5; 
Nuisance,  1. 

Equitable  Estoppel. 

Sorereign  state:  Application  of  doctrine  against:  Facta  not  jnsti- 
1  fying:  Grantee  of  state.  Whether  the  doctrine  of  equitable 
estoppel,  under  any  state  of  facts,  may  be  applied  against  the 
sovereign  state,  quaere.  Concededly,  the  statute  of  limitations 
does  not  run  against  the  state.  Evidence  reviewed  and  held, 
neither  the  state  nor  its  grantee  was  estopped  to  assert  title 
against  a  public  school  corporation.  School  District  v.  Mc- 
Clure,  191. 

EVIDENOE.  See  Adoption,  3;  Bills  and  Notes,  1;  Cer- 
tiorari, 1;  Conspiracy,  1,  2;  Contracts,  1;  Criminau 
Law,  3-9 ;  Fraud,  2,  3 ;  Gifts,  1 ;  Highways,  2 ;  Munic- 
ipal Corporations,  5-9 ;  Negligence,  6-8 ;  Railroads,  5  j 
Rape,  2-4;  Trial;  Witnesses. 

Presumptions. 

'^o  eyewitness^'  rule:    Contributory  negligence:    Presumption  of 
1    care.     The   full  statement  of   the  ''no   eyewitness"  rule  is: 
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Where  a  party  is  dead  and  there  is  no  eyewitness  (and 
therefore  no  obtainable  direct  evidence)  as  to  the  manner  in 
which  he  conducted  himself  at  arid  immediately  preceding  the 
time  of  an  injury,  a  presumption  arises  that  he  was  exercis- 
ing that  care  and  caution  that  a  man  of  ordinary  prudence, 
judgment  and  discretion  exercises,  under  like  circumstances, 
and  in  relation  to  the  same  matter,  unless  the  facts  and  cir- 
cumstances shown  upon  the  trial  negative  such  presumption. 
Merchants,  etc.,  Co.  v.  Ry.,  378. 

Relevancy,  Materialitt  and  Competency. 

Life  tables:    Szpectaacy  of  Ufb:    Disputed  pennanent  injuiy.  Life 

2  tables  showing  expectancy  of  life  are  admissible  when  the 
permanency  of  the  injury  is  a  fair  question  for  the  jury. 
Blake  v.  City,  128. 

Ezdnaion:     Immaterial  issue.     The  exclusion  of  evidence  as  to 

3  who  employed  the  attorney  of  record  for  plaintiff  was  not 
error,  when  the  object  sought  was  to  show  that  plaintiff  had 
pledged  the  note  sued  upon,  such  act  of  pledging  being  no 
defense  to  the  action.    Benjamin  v.  Petersen,  46r. 

Traosactions  with  deceased:  Objections:  Waiver.  A  party  o1>- 
3a  jecting  to  testimony  and  a  witness  because  incompetent  under 
Sec.  4604,  Code,  as  calling  for  personal  communications  on  a 
certain  point  in  issue  with  a  party  insane,  waives  such  objec- 
tion by  adopting  such  testimony  ''as  his  own  testimony," 
even  though  in  such  adoption  he  attempts  to  preserve  his 
former  objections.  In  other  words,  such  party  after  making 
such  a  record  will  not  be  permitted  to  insist  on  the  probative 
force  of  that  part  of  such  ''communications"  as  is  favorable  to 
him  on  a  particular  issue,  and  to  deny  the  probative  force  of 
that  which  militates  against  him  on  the  same  point  in  iaaae. 
He  must  take  all  or  none.    Cooper  v.  Olson,  141. 

Hearsay. 

General  rule  applied.    Hearsay  evidence  is  incompetent  to  estab- 

4  lish  any  specific  fact  which  is,  in  its  nature,  susceptible  of 
being  proved  by  witnesses  who  speak  from  their  own  knowl- 
edge.   Hatch  V.  Board,  82. 

Parol  a&  Affecting  Writing. 

''Parol  eTidenoe*'  role:     Contracts  partly  written,  partly  oral: 

5  When  oral  part  provable.  A  contract  may  be  partly  in  writ- 
ing and  partly  in  parol.    If  the  parol  part  is  concerning  a  mat- 
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ter  not  covered  by  the  writing,  then,  the  written  and  parol 
parts  being  harmonioua,  the  parol  part  may  be  shown  along 
with  the  written.    Bice  v.  Siver,  255. 

Opinion  Evidence. 

Opnion  on  value:    Foundation  for:    Competency.    Whether  a  wit- 

6  nes8  ia  competent  to  give  his  opinion  as  to  values  is  a  matter 
quite  largely  in  the  discretion  of  the  trial  judge,  the  weight 
of  the  opinion  to  be  judged  of  by  the  jury.  State  v.  Madden, 
230. 

Value:    Article  bought  of  reputable  firm:    Competency  of  witness. 

7  Witness  held  competent  to  testify  to  the  value  of  an  axle 
for  a  truck,  even  though  the  axle  in  question  was  the  only 
one  he  had  ever  bought,  and  he  judged  of  its  value  from  the 
fact  that  he  bought  it  of  a  reputable  firm  dealing  in  such 
articles,  and  believed  the  price  they  charged  was  the  reason- 
able value.     Davidson  v.  Ry.  Co.,  467. 

Opinion:    What  is  not:    Whether  two  objects  met.    Whether  two 

8  passing  objects  hit  each  other  is  a  statement  of  fact  by  a  wit- 
ness in  position  to  see,  and  not  an  opinion.  Zellmer  v.  Mc- 
Taigue,  534. 

Detail  of  facts:    When  not  necassary.    A  physician  who  professes 

9  to  speak  from  his  personal  observation,  examination  and 
treatment  of  a  patient  may  properly  express  an  opinion  based 
thereon,  without  first  detailing  all  that  he  has  learned  from 
his  examination  and  treatment  of  the  patient.  The  accuracy 
and  reasonableness  of  his  opinion,  if  questiooed,  may  be  tested 
on  cross-examination.    Blake  v.  City,  128. 

Future  disability:     Expert  opinion  on  probability:     Reasonable 

10    certainty.     A  physician  may  testify  as  to  probable  future 

disability,  even  though  the  jury,  as  a  finality,  must  meet  the 

legal    formula:     ''What    future    disabilities    are    reasonably 

certain?'*    Manton  v.  Stevens,  495. 

Expert  evidence  on  nonexpert  question:  Expert  drawing  only  lu- 
ll ference  jury  could  draw:  Effect.  Expert  inferences  from  cer- 
tain assumed  facts,  being  the  only  inferences  which  the  jury 
could  draw  from  such  facts,  if  believed  by  the  jury  to  be  true, 
are,  while  erroneously  received,  nonprejudicial.  Woodworth 
V.  Ry.  Co.,  697. 
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CoBduions:    When  Hannlew:    DeUil  of  fact    The  statement  of 
12    a  conclusion  by  a  witness  is  rendered  harmless  if,  in  connec- 
tion therewith,  the  facts  upon  which  the  statement  in  baaed 
are  detailed  to  the  jury.    Blake  v.  City,  128. 

EX  OONTRAOTU.    See  Actions. 
EX  DELICTO.    See  Actions. 
EXEOXTTOBS  AND  ADHINISTRATOBS. 

Allowance  of  Claims. 

Cliims:     IPrandulent  allowance:     Vacation  of.     The  allowance, 

1    even  on  formal  hearing  before  the  court,  of  claims  against 

the  estate  of  the  dead,  is  subject  to  special  and  distinctive 

scrutiny  for  fraud  and  collusion.    In  re  Estate  of  Scholes,  93. 

FALSE  IMPSI80NMENT. 

Acts  Constituting. 

Mayon:  Nonjudicial  acts:  Liability.  Freedom  from  fear  of  per- 
1  sonal  actions  for  damages  in  arriving  at  judicial  conclusions 
is  the  immunity  extended  to  a  judicial  incumbent.  But  he 
must  actually  act  as  such.  When  he  lays  aside  his  robes, 
he  becomes  a  private  citizen,  and  liable  as  such.  So  held  in 
an  action  against  a  mayor  for  false  imprisonment.  Foft  ▼. 
Hamilton,  576. 

FALSE  REPRESENTATIONS.    See  Sales,  3. 

FAUnS  IN  UNO,  FAUUS  IN  OMNIBUS.      See  Wrr. 

NESSES|  O. 

FEDERAL  EMPLOYERS' LIABILIT7  ACT.    See    Master 

AND  Servant,  2. 

FORFEITURES.     See  Landlord  and  Tenant,  1. 

FRAUD.     See  Cancei>lation  op  Instruments;  Executors 
and  Administrators,  1. 

Acts  Constituting. 

Principal  and  agent:   Individual  promise  by  agent:  Existing  facta. 

1    A  principal  cannot  be  held  liable,  in  an  action  for  false  rep- 
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resentationsy  for  the  statements  of  his  agent  in  the  nature  of 
promises  as  to  what  he,  the  agent,  and  others  would  individ- 
ually do.  This  drops  far  short  of  the  rule  requiring  an  asser- 
tion of  an  existing  fact.    Halligan  v.  Laundry  Co.,  582. 

Evidence. 

Value  of  property:  Damages:    Reliance  on  representations:    Evi- 

2  dence  to  rebut.  In  an  action  for  damages  for  false  represen- 
tations in  the  sale  of  property  (corporate  stock)  the  defend- 
ant may  show  that  the  property  was  in  fact  worth  more  than 
the  purchaser  paid,  because  tending  to  show  (a)  that  the  pur- 
chaser was  not  damaged,  (b)  that  no  fraud  poisoned  the  rep- 
resentations, and  (c)  that  the  purchaser  did  not  rely  on  the 
representations.     Halligan  v.  Laundry  Ck>.,  582. 

Corporate  stock:    Value:    BiUs  receivable.    In  an  action  for  dam- 

3  ages  for  false  representations  in  the  sale  of  corporate  stock, 
after  negotiations  had  pended  for  six  months,  the  defendant 
may  very  properly  show  the  bills  receivable  of  the  corporation 
at  the  time  of  the  sale,  as  bearing  on  the  value  of  the  stock. 
Halligan  v.  Laundry  Co.,  582. 

FRAUDS,  STATUTE  OF. 

Eequisites  and  Sufficiency  of  Whiting. 

Crypt  in  mausoleum:  Documentary  evidence.  Assuming  that  the 
1  sale  of  a  crypt  in  a  mausoleum  is  a  sale  of  real  estate,  held 
that  the  documentary  writings  sufficient  to  satisfy  the  statute 
of  frauds  were  furnished  (a)  by  the  written  contract,  (b) 
by  the  written  specifications,  (c)  by  the  written  report  of  the 
engineers  thereon,  (d)  by  the  written  correspondence  in  ref- 
erence thereto  signed  by  the  defendant,  followed  by  the  con- 
struction of  the  crypt  in  accordance  with  said  specifications. 
Mausoleum  Co.  v.  Wright,  546. 

FRAUDULENT  CONVEYANCES. 

Transfers  Invalid. 

Creditor  taking  conveyance:    Good  faith  demanded.    A  creditor  of 

1    an  insolvent  debtor  may,  if  he  acts  in  good  faith,  that  is, 

solely  to  protect  himself,  take  a  conveyance  from  such  debtor, 

even  though  he  has  full  knowledge  that  the  debtor  is  giving 

the  conveyance  in  order  to  defeat  some  other  creditor.     But 
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•uch  good  faith  Ib  the  full  limit  of  his  right.  He  miiBt  remem- 
ber that  the  law  strikes  hard  at  a  fraudulent  state  of  mind. 
If,  while  protecting  himself  by  taking  the  conveyance,  he  in- 
termingles the  motive  and  intent  to  assist  the  debtor  in  hb 
scheme  to  defeat  the  other  creditor,  he  will  find  himself 
stripped  of  the  protection  which  the  law  otherwise  would 
accord  to  him.    Steinfort  v.  Langhout,  422. 

Adequate  consideration:  Effect  when  fnnd  shown.  The  fullest 
2  and  most  adequate  consideration  paid  will  not  save  a  convey- 
ance from  being  declared  fraudulent  when  made  with  the  in- 
tent, on  the  part  of  both  grantor  and  grantee,  to  defeat  the 
creditors  of  grantor.  Fraud  poisons  and  taints  every  tran- 
saction.   Steinfort  v.  Langhout,  422. 

GAME. 

Private  Right  op  Taking. 

Deer:     Prohibition  on  killing:     Constitutional  right  to  protect 

1  property.  An  owner  of  property  may  lawfully  kill  a  deer  if 
such  killing  is  reasonably  necessary  in  order  to  prevent  sub- 
stantial injury  to  the  property  of  such  owner,  even  though 
the  statute  (Sec.  2551-a,  Sup.  Code,  1913)  prohibiting  the 
killing  of  deer  contains  no  such  exception.  The  right  to  pro- 
tect property  is  a  constitutional  right.    State  v.  Ward,  185. 

.Deer:      Title   in   state:      Effect    of   statute.    The   statute  (Sec. 

2  2562-b  to  2562-d,  inclusive.  Sup.  Code,  1913)  declaring  the 
title  to  all  wild  game  to  be  in  the  state  and  providing  that 
the  killing  of  any  deer  shall  be  under  the  authority  of  the 
state  fish  and  game  warden  does  not  render  unlawful  the  kill- 
ing of  a  deer  in  order  to  prevent  substantial  injury  to  prop- 
erty, even  though  the  consent  of  such  warden  to  such  killing 
was  not  obtained,  the  title  of  the  state  to  the  carcass  being 
fully  recognized  by  the  defendant.     State  v.  Ward,  185. 

OENXBAL  DENIAL.    See  Appeal  and  Errob,  2. 
GIFTS. 

EviDENCB — Sufficiency. 

Mental  competency.    Evidence  reviewed  and  held  sufficient  to  es- 
1    tablish  mental  competency  to  make  a  gift,  and  the  actual 
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making  of  a  gift,  by  an  old  man  in  urgent  need  of  care,  in 
favor  of  a  relative  furnishing  such  care.    Jackson  v.  North - 
-  nip,  669. 

HABITATION,   DEFENSE  OF.     See  Assault  and  Bat- 
tery, 1. 

HABMLESS  ERROR.     See  Appeal  and  Error,  6-8;  Evi- 
dence, 12;  Indictment  and  Information,  1. 

HI0HWA7S. 

Establishment — Jurisdictional  Matters. 

''Written"  consent:    What  constitutes.    Sec.  1512,  G6de  1897,  pro- 

1  Tides  for  the  establishment  of  highways  without  the  appoint- 
ment of  a  commissioner  *'if  the  written  consent  of  the  owners 
of  land  to  be  used  for  that  purpose  is  first  filed  in  the  audi- 
tor's office."  To  meet  this  statute,  the  owner's  name  must 
appear  upon  the  petition.  In  other  words,  the  petition  must 
be  so  complete  that  the  board  of  superyisors  can  determine 
therefrom  that  it  has  the  'written  consent  of  such  owners 
without  resorting  to  oral  evidence.    BJatch  v.  Board,  82. 

Consent  petition:     Ownenhlp  of  land:     Competency  of  evidence. 

2  Where  the  record  title  to  lands  was  in  the  wife,  and  it  was 
sought  to  show  that  the  husband  who  had  signed  the  petition 
for  a  consent  highway  was  in  fact  the  owner,  held  improper, 
in  the  eifort  to  show  his  ownership,  to  receive  evidence  that 
the  husband  had  given  in  the  land  for  assessment  as  the  prop- 
erty of  the  wife,  but  stated  that  the  real  truth  was  that  he 
was  the  owner,  because  (a)  incompetent  generally,  (b)  incom- 
petent to  show  ownership,  and  (c)  the  proceeding  being 
certiorari,  involving  whether  the  petition  bore  the  signatures 
of  the  owners  of  land  as  required  by  statute,  the  court  could 
not  try  out  the  question  whether  someone  other  than  the 
record  owner  was  the  owner  of  such  land.    Hatch  ▼.  Board,  82. 


HOUESTEAD. 

Eight  op  Surviving  Spouse. 

Distribntive  share  or  homestead:    Presumptioii:    Election  to  Over- 
1    come.    On  the  question  whether  a  surviving  spouse  took  (a) 

^  the  absolute  or  distributive  one- third  ri^t  or  (b)  the  home- 

0 
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stead  occupancy  rigbt,  the  presumption,  in  the  absence  of 
evidence,  is  that  the  survivor  took  the  former.  Hence  arises 
the  necessity  of  showing  an  election  to  take  the  homestead 
occupancy,  in  order  to  overthrow  the  presumption.  If  con- 
tinued occupancy  is  relied  on  to  show  such  election,  it  must 
be  an  occupancy  not  only  consistent  with  this  homestead  ri^ht, 
but  an  oci>upancy  maintained  under  and  because  of  such  ri^ht. 
Held,  presumption  not  overthrown.     Bosworth  y.  Blaine,  296. 

HUSBAND  AND  WIFE.    See  Divobce,  2. 

Wipe's  Separate  Estate. 

Wrongful  possession  of  property:     Implied  promise  to  return: 

1  One  purchasing  claims  against  other.  If  the  husband  secures 
or  takes  possesaion  of  his  wife's  property  without  her  knowl- 
edge or  consent,  the  law  raises  the  same  implied  promise  to 
repay  to  her  as  it  would  were  she  a  stranger  to  hinL  A  wife 
may  take  and  enforce  a  claim  against  her  husband  the  same 
aa  she  may  against  a  stranger.    Miller  v.  Mercer,  166. 

Property  of  wife:    Husband's  dominion  over:     Estoppel    No  es- 

2  toppel  can  arise  against  a  wife  who  has  permitted  her  husband 
to  exercise  unrestrained  dominion  over  her  property  when  no 
creditor  of  the  husband  has  relied  thereon  or  been  injured 
thereby.    Miller  v.  Mercer,  166. 

INCLUDED  OFFENSES.     See    Criminal   Law,   20,    20a; 
Rape,  8. 

INDEPENDENT  CONTRACTOR.     See  Master  and  Seev- 

ANT,  13,  14. 

INDICTMENT  AND  INFORMATION.      See  Prostitution, 
House  op,  3. 

Requisites  and  Sufficiency. 

Minutes  of  magistrate:  Iiregnlar  taking:  Motion  to  qnaalL 
1  When  an  indictment  is  returned  on  minutes  of  testimony  cer- 
tified by  the  committing  magistrate,  such  indictment  is  not 
rendered  invalid,  and  the  witnesses  whose  testimony  is  so 
certified  are  not  rendered  incompetent  to  testify  on  the  trial 
by  the  fact  that  the  shorthand  reporter  appointed  by  the 
magistrate  (Sec.  6227,  Code,  1897),  in  making  his  transcript 
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of  the  testimony,  in  part  used  the  transcript  of  a  private 
party,  which  transcript  the  reporter  compared  and  found  cor- 
rect, and  which  was  correct  as  a  matter  of  fact.  Such  act  was 
irregular  but  not  reversible  error.    State  v.  Rand»  25. 

Duplicity:    Conspiracy:    Overt  acts.    An  indictment  is  not  tainted 

2  with  the  vice  of  duplicity  which  charges  a  conspiracy:  (a)  to 
burn  property  and  to  commit  arson,  and  (b)  with  intent  to 
injure  the  insurers,  even  though  the  pleader  unnecessarily  pro- 
ceeds to  enumerate  the  different  buildings  burned  in  pursuance 
of  the  conspiracy,  the  defendant  being  put  on  trial  and  tried 
for  conspiracy  only.    State  v.  Madden,  230. 

Malicious  injury  to  property:     Essential  allegations.    An  indict- 

3  ment  for  maliciously  injuring  or  destroying  an  electrical  ap- 
paratus under  Sec.  4807,  Sup.  Ck>de,  1913,  should,  among  other 
essential  allegations,  allege  (a)  the  particular  apparatus  In- 
jured, (b)  that  it  was  an  electrical  apparatus,  (c)  the  owner- 
ship of  said  apparatus  and  (d),  if  the  ownership  is  in  a 
corporation,  the  fact  of  incorporation  should  be  alleged.  Proof 
must  meet  and  sustain  the  allegations.  Proof  showing  the 
existence  of  a  corporation  de  facto  is  sufficient.  State  v.  Bos- 
worth,  329. 

Conspiracy:      Designating    crime:      Generally    recognized    name: 

4  Arson.  The  meaning  of  the  term  "arson"  has  been  much  en- 
larged over  its  common  law  meaning  and  is  now  generally 
used  to  designate  the  malicious  or  wilful  destruction  of  all 
buildings.  (Sees.  4776-4780,  Code.)  The  term  may  be  so 
used  in  charging  conspiracy.    State  v.  Madden,  230. 

Issue,  Pboop  and  Variance. 

Malicious  '^jury"  or  ''destruction":     Variance.    Under  a  charge 

5  of  maliciously  "removing  and  destroying"  a  street  car  (Sec. 
4807,  Sup.  Code,  1913),  a  conviction  cannot  be  supported  on 
evidence  of  a  mere  "injury."    State  v.  Bosworth,  329. 

INSTBUOTIONS.  See  Bastards,  1;  Brokers,  1;  Conspir- 
acy, 3 ;  Criminal  Law,  1,  8, 16-18 ;  Damages,  1,  3 ;  Neg- 
ligence, 9 ;  Railroads,  3 ;  Rape,  5,  6 ;  Trial. 

INSUBANOE. 

Contract  in  General — ^Validity. 

Removal  of  property  from  state:    Effect:    Mutual  policy.    A  pol- 
1    icy  of    insurance    issued   by   a    mutual   insurance   company. 
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organized  under  the  laws  of  Iowa,  on  property  situated  in 
Iowa,  is  not  rendered  invalid  because,  in  the  ordinary  use  of 
the  property,  it  is  temporarily  removed  to  another  state  where 
loss  occurs,  no  provision  to  the  contrary  appearing  in  the 
statutes,  by-laws  or  policy.    Winsor  ▼.  Assoc.,  521. 

PoRPEiTURE  OP  Policy. 

Mortgage  on  insured  property:     Knowledge   of  insurer:     New 

2  mortgage  lV>r  balance  of  same  debt.  A  policy  of  insurance 
issued  with  knowledge  of  an  existing  mortgage  on  the  prop- 
erty is  not  rendered  invalid  by  the  subsequent  execution  of 
a  new  mortgage  for  a  remaining  balance  of  the  same  old 
debt.     Winsor  v.  Assoc.,  521. 

Location  of  property:     Removal  during  ordinary  use:    Loss.    In- 

3  surance  on  personal  property  follows  and  attaches  thereto 
wherever  it  goes  in  the  ordinary  and  usual  use  of  such  prop- 
erty, unless  the  policy  otherwise  expressly  or  impliedly  re- 
stricts the  locality  of  the  loss.    Winsor  v.  Assoc.,  521. 

Estoppel,  Waiver,  etc. 

Location  of  property:     Policy  issued  under  anticipated  removal: 

4  Loss:  Estoppel.  Notice  and  knowledge  to  the  insurer  at  the 
time  of  the  issuance  of  a  policy  of  insurance  that  the  property 
might,  in  its  ordinary  use,  be  removed  temporarily  to  another 
state,  followed  by  the  acceptance  of  premiums,  precludes 
the  insurer  from  insisting  on  the  invalidity  of  the  policy  by 
reason  of  such  removal.    Winsor  v.  Assoc.,  521. 

Mortgage  incumbrance:     Knowledge  of  insurer:     Levying  assess- 

5  ments:  EstoppeL  An  insurance  company  issuing  a  policy 
and  demanding  and  receiving  assessments  thereon,  all  with 
knowledge  of  the  existence  of  a  mortgage  on  the  property,  will 
not  be  permitted  to  question  the  validity  of  the  policy  by 
reason  of  such  mortgage.    Winsor  v.  Assoc.,  521. 

Action — ^Burden  op  Proof. 

Increasing  hazard:    Act  not  vioUtiye  of  policy:    Borden  of  proof. 

6  If  the  insured  does  some  act  not  violative  of  the  policy,  the 
burden  of  proof  is  on  the  insurer  to  show  that  the  hazard  was 
increased.  If  the  insured  does  something  violative  of  the 
policy,  the  burden  of  proof  is  on  him,  the  insured,  to  show 
that  the  hazard  was  not  increased.    Winsor  v.  Assoc.,  521. 
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INTERSTATE  OOUMEBOE.    See  Masteb  and  Servant,  2. 
INTOXICATINO  LIQUOBS. 

Injunction — ^Violation. 

Sale  of  hard  cider.    Evidence  reviewed  and  held  to  show  that  the 
1    sale  of  hard  cider  containing  4.6%  alcohol  rendered  the  seller 
guilty  of  contempt  in  violating  an  injunction  against  the  sale 
of  intoxicating  liquors.    Halloran  v.  Hutchinson,  493. 

JOINDBB  OF  ACTIONS.    See  Actions. 

jonrr  AOVEirruBEs. 

Rights,  Duties  and  Responsibilities. 

Evidence  reviewed.  As  preliminary  to  a  question  of  fact,  the 
1  rights,  duties  and  responsibility  of  those  embarking  in  joint 
adventures  are  stated  generally,  and  thereupon  evidence  re- 
viewed and  held  insufficient  to  show  that  plaintiff  and  defend- 
ant ever  entered  into  a  joint  adventure  (or  partnership)  for 
the  promotion  and  construction  of  a  railway,  and  consequently 
there  was  no  occasion  for  the  court  to  consider  what  the 
duties  would  have  been  had  such  relationship  existed.  Goes  v. 
Lanin,  57. 

JUDOmENT.    See  Divobce,  3. 
Opening  ob  Vacating. 

Passing  of  term:    Notice  of  proceeding  to  vacate:    Necessity  for. 

1  Power  to  set  aside  final  judgments,  after  the  term  at  which 
rendered,  must  be  exercised  strictly  in  accordance  with  statu- 
tory regulations.  (Sees.  4091-4099,  Code  1897.)  Notice  of 
the  proceeding  to  set  aside,  in  the  time,  manner  and  form  pro- 
vided by  statute,  is  jurisdictional.  Railway  Co.  v.  District 
Court,  568. 

Adjudication. 

Failure  to  plead.     An  adjudication  of  a  controversy  cannot  be 

2  predicated  on  a  ruling  on  demurrer  not  made  of  record  and 
not  pleaded.    Majestic  Co.  v.  Davis,  5. 
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JUBT.    See  Criminal  Law,  18a. 
Summoning,  Attendance,  etc. 

During  term  time:     Power  of  judge.    The  judge  of  the  district 

1  court  may,  during  term  time,  order  additional  jurors  to  be 
summoned.     (Sec.  347,  Code,  1897.)     State  v.  Giudioe,  731. 

Temporary  discharge:     Power  to  compel  return.    Jurors,  so  long 

2  as  they  have  not  been  discharged,  may  be  required  to  return 
and  sit  in  any  case.  It  is  wholly  immaterial  that  the  jurors 
may  have  been  temporarily  relieved  from  duty  and  paid  for 
their  services  to  date.    State  v.  Giudice,  731. 

CJompetency. 

Race  prejudice.    Race  prejudice  doeis  not,  ipso  faeto,  disqualify  a 

3  juror.  The  suggestion  is  offered  that  it  will  be  more  in  har- 
mony with  the  idea  of  absolute  impartiality  to  select  juries 
with  no  unkind  feelings  toward  the  class  to  which  defendant 
belongs.     State  v.  Giudice,  731. 


Reading  newspapers:  Opinion:  Bias.  The  formation  of  an  opin- 
4  ion  from  reading  newspaper  accounts  of  an  alleged  crime  and 
defendant's  connection  therewith  does  not,  ipso  facto,  dis- 
qualify a  juror  when  he  (a)  has  no  acquaintance  with  the 
defendant,  (b)  entertains  no  bias  or  prejudice,  (c)  has  no  per- 
sonal knowledge  of  the  facts  and  (d)  is  able  to  give  and  will 
give  defendant  a  fair  trial     State  v.  Giudioe,  731. 

JUSTICES  OF  THE  PEACE. 

Appeal— Decisions  Bevie[wable. 

Amount  in  controversy:     How  determined.    An  appeal  from  the 

1  judgment  of  a  justice  of  the  peace  does  not  lie  unless  the 
amount  in  controversy  exceeds  $25.00  (Sec.  4547,  Code,  1897). 
To  determine  this  amount  it  is  not  permissible  to  add  together 
the  amount  claimed  by  plaintiff  and  the  amount  claimed  by 
defendant  as  a  counterclaim.    Morrow  v.  Bell,  17. 

Appeal— How  Perfected. 

Bonds:    Failure  to  mark  "filed."    The  act  of  (a)  securing  the  ap- 

2  proval  of  the  justice  of  the  peace  of  an  appeal  bond  and  (b) 
leaving  such  bond  with  the  justice  are  the  two  essentials  in 
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perfecting  an  appeal.  The  failure  of  the  justice  to  formally 
mark  the  bond  "filed"  in  no  wise  affects  the  legal  force  of  the 
bond.    Brown  v.  Melloon,  49. 

Appeal — ^Bond — ^Validity. 

Bonda  on  appeal:    Sureties  alone  signing:    Effect.    Judicial  bonds 
3     signed  by  the  sureties  only  are  valid  in  the  absence  of  a  statute 
to  the  contrary.     (Sec.  4552,  Ode.)    So  held  in  the  case  of  an 
appeal  bond  in  justice  court.     Brown  v.  Melloon,  49. 

LAOHES.    See  Cancellation  of  Instruments,  2. 
LANDLORD  AND  TENANT.    See  Contracts,  2. 
Forfeiture  of  Lease. 

Duty  of  landlord:  Sight  of  tenant:  Opportunity  to  Perfonn. 
1  Optional  rights  of  forfeiture  are  not  favorites  of  the  law.  For 
instance,  if  a  tenant  does,  or  fails  to  do,  some  act  which  the 
landlord  may,  under  his  lease,  either  (1)  forgive  and  ignore 
or  (2)  seize  upon  as  the  basis  for  a  forfeiture,  the  landlord, 
to  avail  himself  of  the  latter,  must  (a)  promptly  manifest  his 
intention  to  demand  the  doing  or  the  not  doing  of  the  par- 
ticular act  in  question,  and  (b)  by  demand  or  notice  give  the 
tenant  the  opportunity  to  avoid  the  forfeiture  if  he  can. 
Rogers  v.  Teager,  604. 

LABCENY. 

Evidence — Sufficiency. 

Larceny  from  person.     Evidence  reviewed  and  held  sufficient  to 
1     sustain  a  verdict  of  guilt  of  larceny  from  the  person.    State 
y.  Rand,  25. 

LAST  OLEAB  CHANCE.    See  Negugence,  5. 

LEASES.    See  Contracts,  2 ;  Landlord  and  Tenant. 

LIFE  ESTATES.    See  Wills. 

LIFE  TABLES.   See  Evidence,  2. 

LIMITATION  OF  ACTIONS.      See  Eminent  Domain,  2; 
Estoppel,  1;  Waters  and  Watercourses,  5. 
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CJOMPUTATION  OP  PeBIOD. 

Ezpuidiiig  claim  by  ajnendment.    An  amendment  to  a  petition, 

1    ''expanding   or   elaborating"  the  allegations  of  the   petition 

already  filed,  sets  up  no  new  cause  of  action,  rendering  tke 

claim  subject  to  a  plea  of  the  statute  of  limitation.    Blake 

V.  aty,  128. 

MALICIOUS  mSOHIEF.    See  Criminal  Law,  3,  16;  In- 
dictment AND  Information,  3,  5. 

MASTER  AND  SERVANT.    See  Trial  (Verdict). 

The  Relation — Creation  and  Existence, 

Non-employing  serrant:     Implied  authority  in  emergency.     An 

1  emergency  rendering  impossible,  without  farther  assistance, 
the  full  performance  of  the  master's  specially  assigned  work, 
may,  of  itself,  arm  the  servant,  to  whom  such  work  was  as- 
signed by  the  master,  with  implied  authority  to  employ  or 
accept  assistance  immediately  and  essentially  necessary  to 
fulfill  the  task  assigned,  and  thereby  clothe  the  one  employed 
or  assisting  with  the  rights  of  a  servant  of  the  master,  even 
though  the  one  employing  or  accepting  the  service  otherwise 
has  no  authority  to  employ  anyone  or  accept  any  service  on 
behalf  of  the  master,  and  even  though  the  one  employed  or 
assisting  does  so  under  such  circumstances  that  he  could  recover 
no  compensation  therefor  from  the  master.  Hitchcock  ▼. 
Creamery  Co.,  352. 

The  Relation — Statutory  Regulation. 

Federal  Employers'  Liability  Act:    Interstate  Commerce:    Uae  of 

2  track.  The  Federal  Employers'  Liability  Act  authoriaes  an 
action  thereunder  only  when  both  carrier  and  the  employee  are 
engaged  in  interstate  commerce.  HM,  carrier  was  engaged 
in  such  commerce  over  the  track  in  question,  though  such 
track  was  not  fully  completed.    Clark  v.  Ry.  Co.,  452. 

Place  for  Work. 

Negligence:      '^Uow-senrant"    and    'tefe-place-to-work"    mlot: 

3  Application  of.  The  "fellow- servant''  and  "safe-place-to- 
work"  rules  are  bottomed  on  diametrically  opposite  panem- 
ises:  the* former,  that  the  master  should  not  be  held  for  the 
negligence  of  a  fellow-servant  because  he  could  not  reasonably 
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anticipate  or  guard  against  it;  the  latter,  that  the  master 
should  be  held  for  negligent  conditions  known  to  him  and 
which  he  could  reasonably  guard  against.  Hitchcock  v.  Cream- 
ery Co.,  352. 

Safe  place  to  work:    Sanding  street  car  tracks:     Negligence.    A 

4  master  must  furnish  his  servant  a  reasonably  saie  place  in 
which  to  work  and  must  keep  it  reasonably  sate.  Ueid,  a  jury 
question  whether  the  master  had  failed  to  meet  its  duty  in 
this  respect  and  was  negligent  by  reason  of  not  having  sanded 
its  tracks  or  equipped  its  cars  with  sanding  devices,  and  there- 
by prevented  an  approaching  car  from  sliding  through  a  car 
barn  door  and  injuring  the  servant  working  therein.  Doran 
V.  Ry.  CJo.,  614. 

Safe  place:    Duty  to  keep  safe:    Surrounding  work  of  master.    A 

5  safe  place  is  not  rendered  legally  unsafe  by  the  negligence  of 
a  fellow  servant.  But  the  negligence  of  the  master  is  a  differ- 
ent matter.  A  safe  place  may  be  rendered  unsafe  by  the  act 
of  the  masten:  in  carrying  on  other  work  near  by.  The  master 
must  furnish  a  reasonably  safe  place.  He  must  then  keep  it 
reasonably  safe.    Manton  v.  Stevens,  495. 

Warning  and  Instructing  Servant. 

Safe  place  to  work:    Hidden  dangers:    Warning.    The  '*safe-place- 

6  to-work''  rule  is  violated  by  a  failure  of  the  master  to  warn 
the  servant  of  known,  lurking,  and  hidden  dangers.  Hitch- 
cock V.  Creamery  Co.,  352. 

Opeiating   train:     Application   of   Brakes:      Failure   to    Warn: 

7  Rules:  Custom:  Negligence.  Evidence  and  instructions 
briefly  reviewed  and  held  to  present  a  jury  question  whether 
defendant  was  negligent  in  the  manner  in  which  the  brakes 
were  applied  to  a  train,  and  whether  warning  of  such  applica- 
tion was  required  (a)  by  rule  or  (b)  by  custom.  Clark  v. 
Ry.  Co.,  452. 

Fellow  Servants  and  Vice  Principals. 

'  Vice  principal  or  fdlow-servant:    Non-delegable  duties.    Whoever 

8  is  in  charge  of  the  performance  of  a  non-delegable  duty  of  the 
master  is  a  vice  principal    Hitchcock  v.  Creamery  Co.,  352. 

Safe  place:    Duty  to  keep  safe:    Act  of  foreman:    Vice  principal. 

9  When  the  time  and  place  of  doing  certain  work  in  one  place 
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Titally  affects  the  safety  of  another  place  in  which  oth^ 
servants  are  employed,  the  act  of  a  foreman  in  directing  such 
work  to  be  done  at  a  certain  time  and  place  is  the  act  of  the 
master.    Manton  v.  Stevens,  495. 

CoBcmreiit  necUfence  of  fellow  lenrant  and  master:     Statement 

10  of  role:  Instractioni.  The  following  instruction  is  held  to 
sufficiently  and  correctly  state  the  Concurrent  Negligence  Rule : 
"If  plaintiff  was  injured  as  a  result  of  the  negligence  of  said 
motorman  alone  and  without  any  fault  or  negligence  on  the 
part  of  the  defendant  company,  then  plaintiff  is  not  entitled 
to  recover.  ...  If,  however,  the  motorman  was  negli- 
gent and  the  defendant  was  also  negligent  as  alleged,  and  if 
plaintiff,  without  contributory  negligence  on  his  part,  was 
injured  as  the  direct  and  proximate  result  of  the  concurrent 
negligence  of  said  motorman  and  defendant,  then  plaintiff  is 
entitled  to  recover/'    Doran  v.  Ry.  Co.,  614. 

Assumption  of  Bisk. 

Aisnmption  of  risk  (a)  incident  to  emploiment  and  (b)  incident  to 

11  negligence:  Distinction.  "Assumption  of  risk  incident  to  em- 
ployment" and  "assumption  of  risk  incident  to  defendant's 
negligence"  are  two  vastly  different  matters;  the  former  is 
not  an  "assumption  of  risk"  in  its  true  sense.  The  latter  is. 
For  a  master  to  say  "The  servant  assumed  the  risk  incident 
to  his  employment"  is  simply  another  way  of  saying,  "I  deny 
that  I  was  negligent."    Woodworth  v.  Ry.  Co.,  697. 

"Assumption  of  risk  acf:   Risk  "incident  to  emplojrment":   Neccs- 

12  sity  for  instructions.  The  "assumption  of  risk"  abolished 
(except  under  the  imminent  danger  clause)  by  Chap.  219, 
Acts  33d  6.  A.  (Sec.  4999-a3,  Sup.  Code,  1913),  is  that  risk  is 
incident  to  the  negligence  of  the  master.  The  latter  clause, 
viz.,  "this  statute  shall  not  be  construed  so  as  to  include  such 
risks  as  are  incident  to  the  employment,*'  is  precautionary 
only.  In  such  sense,  it  is  not  superfluous,  but  if  said  clause 
was  omitted,  the  above  construction  would  be  inevitable.  No 
instruction  need  be  given  on  the  effect  of  this  last  clause  in 
the  absence  of  a  request  therefor.    Woodworth  v.  Ry.  Co.,  697. 

Independent  Contractor. 

Respondeat  superior:    Independent  contractor:    Who  is  not.    One 

13  hired  by  a  landowner  to  grade  a  street  under  the  direction  of 
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the  owner's  engineer,  and  at  a  certain  price  per  yard,  is  pot 
an  independent  contractor.    Frisbee  v.  Land  Co.,  540. 

Respondeat   superior:     Independent   contractor:     Eyidence.     An 

14  independent  contractor,  generally  speaking,  is  one  who,  exer- 
cising an  independent  employment,  contracts  to  do  a  piece  of 
work  according  to  his  own  methods,  and  without  being  sub- 
ject to  the  control  of  his  employer,  except  as  to  the  result  of 
his  work.  Held,  an  employee  was  not  an  independent  con- 
tractor.   Manton  v.  Stevens,  495. 

Actions — ^Verdict. 

Negligence:     Personal  injury:     Contradictory  statements:     £vi- 

15  dence:  Sufficiency.  Evidence  reviewed  and  held  sufficient  to 
support  verdict  for  personal  injuries,  notwithstanding  state- 
ments by  plaintiff  alleged  to  be  wholly  inconsistent  with  his 
testimony  on  the  trial.    Woodworth  v.  Ry.  Co.,  697. 

MOBTOAOES.    See  Evidence,  3. 
Right  to  Foreclose. 

Real  party  in  interest:     Pledgor.    The  pledgor  of  a  promissory 
1    note  secured  by  mortgage  may  maintain  foreclosure  proceed- 
ings.   Benjamin  v.  Petersen,  461. 

MUNICIPAL  CORPORATIONS.     See  Appeal  and  Error, 
5 ;  Negligence,  3. 

Severance  op  Territory. 

Wishes  of  People:     Sanitary  and  police  needs.    In  an  application 

1  for  the  severance  of  territory  from  an  incorporated  city  or 
town  (Sec.  622  et  seq..  Code  1897),  material  considerations 
are  (a)  the  wishes  of  the  people  and  the  benefits,  if  any,  en- 
joyed by  them  by  being  within  the  incorporation,  (b)  whether 
the  purpose  of  holding  the  property  within  the  incorporation 
is  solely  to  derive  taxes  thereon,  and  (c)  whether  the  territory 
is  reasonably  needed  for  the  future  growth  of  the  city  or  town 
and  for  sanitary  and  police  purposes.  Held,  a  refusal  to  sever 
was  justified.    Piatt  v.  Town,  509. 

Use  and  Regulation  op  Pubuc  Places. 

Public  streets:     Use  for  private  purpose:     Permit   or  license: 

2  Revocability.  Licenses  or  permits  to  use  portions  of  a  public 
street  for  private  purposes  are  revocable,  irrespective  of  the 
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neceMity  or  convenience  of  the  private  party.  A  public  street, 
the  title  to  which  is  in  the  municipality,  is  held  in  trust  for 
public  uses  only.    Callahan  v.  City,  719. 

Streets:    Hitching  posts:    iBgress  and  egress  to  property:     Hiii- 

3  sanoe.  Hitching  posts  in  public  streets,  while  not  a  nuisance 
per  se,  may  be  such  in  fact.  In  instant  case,  held,  hitching 
posts  so  placed  as  to  interfere  with  the  ingress  and  egress  of 
parties  to  and  from  their  private  property  were  a  nuisance 
and  abatable  by  injunction.    Kent  v.  City,  90. 

Police  Power  and  Regulations. 

Ordinance  contravening  policy  of  state:     Validity.     A  munici- 

4  pality  is  but  a  creature  of  the  state,  with  powers  always  sub- 
servient to  the  powers  and  policy  of  the  state.  It  has  no 
power  to  forbid  or  punish  that  which  state  law  or  state  policy 
expressly  or  impliedly  permits.    Town  v.  Lanz,  437. 

Defects  or  Obstructions  in  Streets,  etc. 

Sidewalks:     Second-hand  material:     Notice  of  delect     That  a 

5  sidewalk  was  built  of  second-hand  materials,  such  fact  being 
known  to  members  of  the  city  council,  is  admissible  on  the 
question  of  notice.     Blake  v.  City,  128. 

Notice  to  committee.    It  is  a  matter  of  judicial  knowledge  that 

6  the  duties  of  a  city  with  reference  to  streets  are  ordinarily 
performed,  to  a  great  extent,  by  a  committee  having  special 
charge  of  such  streets.  Therefore,  the  court  did  not  err  in 
stating  to  the  jury  that  notice  of  a  defect  in  a  sidewalk 
brought  home  to  such  committee  would  be  notice  to  the  city, 
especially  when  at  least  one  member  of  the  committee  was 
identified  as  having  such  notice.    Blake  v.  City,  128. 

Notice  of  Condition.    When  the  work  of  constructing  a  new  road 

7  across  a  public  street  has  been  in  progress  during  several  days 
in  succession,  a  jury  might  well  find  that  the  city 'ought  to 
have  known  of  the  resulting  conditions  and  remedied  the  same. 
Frisbee  v.  Land  C6.,  540. 

Dcffect  in  sidewalk:     Notice  of:     Evidence:    Form  of  Question. 

8  In  an  action  for  personal  injury  by  reason  of  a  sidewalk  being 
out  of  repair,  a  question,  ''How  long  would  you  say  generally 
the  sidewalk  had  been  out  of  repair?"  was  held  to  clearly  call 
for  the  condition  of  the  walk  at  the  place  where  plaintiff  was 
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injured  and  as  not  being  objectionable  as  calling  for  the  con- 
dition at  other  or  remote  points.    Pettermann  v.  C^ty,  555. 

Defectiye  sidewalks:  Repairs  subsequent  to  injury:  For  what 
9  purpose  admissible.  Evidence  that  a  walk  was  taken  up  and 
repaired  after  an  injury  may  be  admissible,  not  to  show  negli- 
gence on  the  part  of  the  city,  but,  if  material,  to  show  that 
the  walk  at  time  of  trial  is  not  in  the  same  condition  as  at 
the  time  of  the  injury.  If  admitted,  and  defendant  desires  the 
evidence  to  be  so  limited,  it  should  so  request  the  court.  Blake 
V.  City,  128. 

Construction  op  Public  iMPRovEMENTa 

Good  iaith  reliance  on  expert  advice:    Bridges.    A  city  must  exer- 

10  cise  reasonable  care  in  building  its  bridges;  in  other  words, 
it  must  avoid  negligence.  It  is  not  required,  however,  to  secure 
the  impossible,  i.  e.,  absolute  perfection  of  human  wisdom  in 
its  servants  and  agents;  therefore,  if,  in  the  building  of  a 
bridge,  it  secures  the  services  of  a  competent  and  skilled  en- 
gineer, and  in  good  faith  adopts  his  plans  and  builds  accord- 
ingly, it  performs  its  full  duty  to  exercise  reasonable  care  and 
is  not  liable  for  resulting  damage,  until  time  and  experience 
have  given  it  notice  that  the  bridge  is  in  fact  insufficient.  So 
held  in  case  of  a  bridge  which  had,  prior  to  the  flood  in  ques- 
tion, proven  of  sufficient  capacity  to  care  for  all  waters. 
Tackaberry  v.  Waiehouse  Co.,  203. 

Waters  and  watercourses:  Bridges:  Duty  of  authorities  to  antici- 
10a  pate  floods:  Negligence.  The  unreasonable  is  never  required; 
for  instance,  a  city,  in  the  construction  of  its  bridges,  is  not 
required  to  anticipate  and  provide  for  unprecedented  floods 
and  debris  carried  thereby,  which  could  not  reasonably  have 
been  foreseen.    Tackaberry  v.  Warehouse  Co.,  203. 

Adopting  plans  of  engineer:    Variation  therefrom:    Effect.    A  city 

11  adopting  in  good  faith  the  plans  for  a  bridge  drawn  by  a  com- 
petent engineer  is  not  deprived  of  the  protection  which  the  law 
extends  to  such  commendable  care  by  the  fact  that  in  building 
the  bridge  certain  modifications  or  additions  are  made  which 
in  no  wise  contributed  to  the  injury  of  which  complaint  is 
made.    Tackaberry  v.  Warehouse  Co.,  203. 

NEOUQENGE.  See  Evidence,  1;  Master  and  Servant; 
Municipal  Corporations,  &-11 ;  Railroads,  2-5 ;  Trial, 
10, 14. 
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Proximate  Cause. 

Act  of  God:     Concurring  negligence.    Negligence  of  man  may  so 

1  intermingle  with  an  act  of  God  as  to  fix  reeponeibilitj  for 
damages  when  but  for  such  negligence  the  plea  and  proof  of 
an  act  of  God  would  be  a  complete  defense,  but  such  negli- 
gence must  be  proximate;  that  is,  it  must  appear  that  the 
injury  would  not  have  happened  but  for  such  negligence. 
Held,  the  principle  had  no  application  because  negligence  was 
not  shown.     Tackaberry  v.  Warehouse  06.,  203. 

Act  of  God:    Unprecedented  floods.    An  unprecedented  flood  may 

2  constitute  an  ''act  of  God"  as  that  term  is  used  in  law.  Evi- 
dence reviewed  and  held  to  show  that  the  flood  in  question 
was,  as  a  matter  of  law,  unprecedented  and  therefore  an  act 
of  God.    Tackaberry  v.  Warehouse  Co.,  203. 

Contributory  Negligence. 

Known  defect  in  street:     Attempt  to  pass  over.    Contributory 

3  negligence  per  se  will  not  be  pronounced  on  the  mere  act  of 
passing  over  a  known  defect  in  a  public  street.  The  test  is: 
Did  the  traveler  know  or  ought  he  to  have  known  that  it  was 
imprudent  to  so  passT  Couched  in  other  terms:  As  a  reason- 
ably prudent  person,  did  I  believe  and  have  a  right  to  believe 
that  I  could  pass  in  safety  T  Frisbee  v.  Land  Co.,  540;  Petter- 
mann  v.  City,  555. 

Vehicle  in  known  place  of  danger.    Placing  a  vehicle  in  a  public 

4  street  in  position  where  it  can  be  hit  by  a  passing  street  car 
is  not  necessarily  contributory  negligence.  Evidence  reviewed 
and  held  to  show  that  the  driver  was  not  negligent  per  $e 
in  so  placing  his  delivery  truck.    Davidson  v.  Ry.  Co.,  467. 

''Last  clear  diance":     Inotmctiona.    An  instruction  that  the  jury 

5  might  find  defendant  negligent  if  he  knew  or  in  the  exercise 
of  ordinary  care  ought  to  have  known  that  pUintilTs  truck 
was  in  a  place  of  danger  in  time  to  stop  the  car  and  avoid  the 
injury,  and  did  not  do  so,  is  not  a  statement  of  the  '*last  clear 
chance"  doctrine.    Davidson  v.  Ry.  Co.,  467. 

Evidence. 

Notice  cUf  defects:     Other  similar  defects.    Evidence  of  defecta, 

6  similar  to  but  at  other  places  than  the  particular  defects  relied 
on   as   constituting   negligence,   existing   at   different    points 


Index,  Vol.  170.  791 

Nbgliosncb  Continued  to  Nbw  Tbul 

throughout  a  large  part  of  defendant's  railway  switching 
yards,  but  in  the  near  vicinity  of  the  place  of  accident,  is  ad- 
missible to  show  notice  to  defendant  of  the  existence  of  the 
particular  defect  relied  on  as  constituting  negligence,  espe- 
cially where  the  cause  was  tried  on  the  theory  that  evidence 
of  ''notice"  was  necessary.    Woodworth  y.  Ry.  Co.,  697. 

Notice  of  dctfect:     How  proTen.    Notice  to  defendant  of  a  defect 

7  on  which  negligence  is  predicated  may  be  shown  by  plaintiff, 
both  in  the  form  of  (1)  actual  knowledge  to  defendant  of 
such  defect  and  (2)  constructively — that  is,  from  the  nature 
of  the  defect— defendant  not  having  the  legal  right  to  dictate 
the  quantum  of  proof  which  plaintiff  shall  offer  in  support  of 
a  fact  in  issue.    Woodworth  v.  Ry.  Co.,  697. 

Vailurs  to  stop  car:    Speed  ef  car.    Under  an  assignment  of  n^li- 

8  gence  in  that  defendant  negligently  failed  to  stop  its  car  and 
avoid  the  injury,  evidence  as  to  the  speed  of  the  car  is  admis- 
sible, even  though  the  speed  of  the  car  was  not  specifically 
assigned  as  negligence.    Davidwm  v.  Ry.  Co.,  467. 

Instructions. 

RecoTery  without  negligence:     In«tniction  not  authoiisinf.     In- 

9  struction,  in  instant  case,  reviewed  and  held  not  to  authorize 
a  recovery  without  proving  negligence  on  part  of  defendant 
or  to  recover  damages  other  than  those  pleaded.  Blake  v. 
City,  128. 

Yebdict  and  Findings. 

When  finding  not  disturbed  on  appeaL  Defendant's  negligence  hav- 
10  ing  been  found  by  the  jury,  such  finding  will  not  be  disturbed 
on  appeal  if  the  evidence,  when  given  its  most  favorable  con- 
struction in  plaintiff's  behalf,  affords  any  reasonable  or  sub- 
stantial support  therefor.  Evidence  reviewed  and  held  to  sup- 
port the  jiuys  finding  that  a  street  railway,  in  running  its 
car  around  a  street  comer  and  into  a  vehicle  was  n^ligent. 
Davidson  v.  Ry.  Co.,  467. 

NEOOTIABLE  INSTBUMENTS.    See  Bju^  and  Notes. 
mW  TRIAL.   See  Criminal  Law. 
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NUISANCE.    See  Deeds,  2 ;  Municipal  Corporations,  3 
Abatement. 

£stoppeL    Where  plaintiff  actively  promoted  and  advised  the 

1  tion  by  a  city  of  a  permanent  dam  across  a  creek  in  order  to 
form  a  lake  in  the  city  park,  intending  and  knowing  tiiat  cer- 
tain lands  would  be  permanently  submerged,  and  damages* 
original  in  their  nature,  were  thereby  caused  to  a  landowner 
by  the  overflow,  he  (plaintiff)  will  not  be  permitted,  after 
buying  said  land,  to  abate  said  nuisance  or  to  treat  the  same 
as  a  continuing  nuisance,  except  as  to  damages  independent 
of  those  proximately  following  the  construction  of  said  dam. 
Irvine  v.  City,  663. 

Action  for  Damages. 

Damages:     When  original:     When  contiiming:     Sight  to  dcct. 

2  When  a  nuisance  is  permanent  in  its  construction,  and  fixed, 
determinable  and  permanent  damages  at  once  result  from  the 
very  nature  of  such  construction,  the  damages  are  original, 
that  is,  all  damages,  present  and  prospective,  accrue  at  once. 
Irvine  v.  City,  653. 

OBIOINAL  NOTICE.    See  Process. 
OVERT  ACTS.    See  Ck)NSPiRACT,  1. 
PABENT  AND  CHILD.    See  Adoption. 
PABTNEB8HIP.    See  Joint  Adventures,  1. 

PLEADINQ.    See  Judgment,  2 ;  Limitation  of  Actions,  1 ; 

Negligence,  8. 

Construction. 

Ambiguity.    An  ambiguous  pleading  will  be  construed  against  the 

1  pleader.     Woodworth  v.  Ry.  Co.,  697. 

Matters  Specially  Pleaded. 

Conversion:     Evidence  of  gift  as  defense.     A  litigant  need  not 

2  allege  the  negative  of  a  proposition  in  order  to  introduce  evi- 
dence bearing  thereon,  when  the  affirmative  of  the  pioposi- 
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tion  has  been  alleged  and  must  be  established  by  the  adverse 

litigant.    Jackson  v.  Korthrupy  669. 

« 

Demurrer. 

Answer  containing  general  deniaL    A  demurrer  will  not  lie  to  an 

3  answer  containing  a  general  denial.    Majestic  Co.  v.  Davis,  5. 

Issue,  Proof  and  Variance. 

Seli«f  asked:    Quantum  of  proof  required:    Fraud  and  conspiracy. 

4  The  quantum  of  proof  required  is  only  such  as  is  necessary  to 
entitle  plaintiff  to  the  relief  asked.  So  held  where  plaintiff 
pleaded  (a)  fraudulent  repreeentations  and  (b)  conspiracy  to 
defraud,  and  proved  the  former  only.    Shelberg  v.  Jones,  19. 

Allegation:    Proof:    Variance:    Oral  contract:    Written  adoption. 

5  Proof  must  correspond  to  allegation.  Rule  held  not  violated 
by  (a)  declaring  on  an  oral  contract  and  (b)  on  the  trial 
reinforcing  the  claim  by  showing  a  subsequent  written  adop- 
tion of  such  oral  contract.    Ball  v.  Davenport,  33. 

PBESUMPTIONS.     See  Appeal  and  Error,  2;  Bills  and 
Notes,  1,  2;  Evidence,  1;  Homestead,  1. 

PBINOIPAL  AND  AGENT. 

Unauthorized  Act  op  Agent. 

lUtification  by  accepting  benefits":  Nonapplicability  of  principle: 
1  Collateral  holder.  One  who  holds  property  as  collateral  securi- 
ty does  not,  on  the  theory  of  ratification  by  accepting  benefits, 
become  responsible  for  the  imauthorized  false  representations 
of  the  real  owner  in  effecting  a  sale  of  the  property  for  hia 
(the  real  owner's)  own  benefit,  simply  because  such  collateral 
holder  receives  the  purchase  price  of  the  property  and  applies 
it  on  the  debt  due  him  from  the  real  owner.  The  principle 
"that  the  real  henefidary  of  an  unauthorized  transaction,  by 
accepting  the  benefits  thereof,  adopts  as  his  own  the  rascality 
employed  in  consummating  it"  has  no  application  to  such 
collateral  holder,  receiving  and  applying  the  proceeds  of  the 
sale,  unless  the  sale  was  in  reality  for  his  own  benefit,  Halli- 
gan  V.  Laundry  Co.,  582. 

PBIVITT  OF  OONTBACT.    See  Bailboads,  1. 
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Service  Procured  by  Fraud. 

JnztidictioiL    Service  of  process  secured  through  the  trickery,  de- 

1    ceit  or  fraud  of  a  party  or  those  acting  for  him,  does  not  give 

the  court   jurisdiction.     Record  reviewed  and  held  to   show 

that  jurisdiction  attached — that  no  fraud  had  been  practiced. 

Crandall  v.  Trowbridge,  155. 

PBOPEBTT,  DEFENSE  OF.   See  Game,  1. 
PROSTITUTION,  HOUSE  OF. 

Nature  and  Elements  of  Offense. 

Sesorting  to:    Intent:    Gist  of  offense.    The  gist  of  the  offense  of 

1  retorting  to  a  house  of  ill  fame  for  the  purpose  of  lewdness, 
within  the  meaning  of  Sec.  4943,  Code  1897,  is  the  purpose  or 
intent  in  so  resorting.  The  offense  may  be  complete  without 
the  occurrence  of  any  specific  acts  of  lewdness.  State  v.  Ray- 
bum,  514. 

ItMorting  to  for  lewdness"!    Who  may  be  guilty:    Male  penon. 

2  A  male  person  may  be  guilty  of  resorting  to  a  house  of  ill 
fame  for  the  purpose  of  lewdness,  within  the  meaning  of  Sec. 
4943,  Code  1897.  Said  section  punishes  both  the  acts  of  re- 
sorting to  a  house  of  ill  fame  (a)  "for  the  purpose  of  prosti- 
tution" and  (b)  "for  the  purpose  of  lewdness."  "Prostitution" 
and  "lewdness"  are  not  synonymous  terms  within  the  mean- 
ing of  said  section.    State  v.  Raybum,  514. 

Indictment. 

Seaorting  to:     Indictment:     SufSdency.     An  indictment  for  re- 

3  sorting  to  a  house  of  ill  fame  for  the  purpose  of  lewdness, 
under  Sec  4943,  Code  1897,  need  not  allege  the  various  acta 
which  the  defendant  purposed  committing.  State  v.  Ray- 
bum,  514. 

RAILROADS. 

Sale  of  Railroad. 

Grantee  assuming  liability:     Privity  of  contract:    Fraud  on  cred- 
1    itora.    The  absolute  assumption  by  a  grantee  of  the  payment 
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of  all  the  exiating  liabilities  of  a  grantor,  and  the  agreement 
by  such  grantee  to  indemnify  and  hold  grantor  harmless  from 
any  such  liabilities,  in  consideration  of  the  transfer  to  grantee 
of  all  the  assets  of  the  grantor,  creates  something  more  than 
a  mere  "contract  of  indemnity"  for  grantor.  By  such  assump- 
tion, the  grantee  puts  himself,  practically,  into  the  shoes  of 
grantor.  Such  a  contract  creates  a  right  of  action  in  favor 
of  such  creditors  against  grantee.  This  is  true  even  though 
an  attempt  is  made  to  limit  the  promise  to  pay  and  indemnify 
by  a  clause  "that  nothing  in  such  contract  shall  be  construed 
as  giving  any  other  person  than  grantee  and  grantor  any 
right,  remedy,  or  claim,"  as  such  latter  clause,  in  so  far  as  con- 
tradictory of  the  former  clause,  will  be  rejected  as  a  fraud 
on  grantor's  creditors.  So  held  where  one  railway  company 
bought  all  the  assets  of  another  railway  company.  Wood- 
worth  V.  Ry.  Co.,  697. 

Accidents  at  Crossings. 

Absence  of  flasmaiL    Negligence  per  se  cannot  be  predicated  on 

2  the  absence  of  a  flagman  at  a  railroad  crossing  situated  at  or 
near  the  mouth  of  an  alley  one- half  block  long  and  closed 
except  at  the  crossing.  Whether  such  omission  is  negligence 
depends  on  the  particular  circumstances  of  each  case.  Mer- 
chants, etc.,  C6.  V.  Ry.,  378. 

Care  proportioiiate  to  danger:     Sufficiency  of  instmction.     The 

3  thought  "that  the  care  required  on  the  part  of  those  operat- 
ing trains  must  bear  some  reasonable  proportion  to  the  known 
peculiar  dangerous  character  of  the  particular  crossing  which 
they  are  approaching,"  is  sufficiently  embodied  in  an  instruc- 
tion (1)  that  it  was  defendant's  duty  not  to  be  negligent,  (2) 
that  correctly  defined  negligence,  and  (3)  directed  the  jury 
in  determining  the  question  of  negligence  to  consider  all  the 
surrounding  circumstances.    Merchants,  etc.,  Co.  v.  Ry.,  378. 

Sight  of  one  to  presuppose  care  by  another.    The  right  of  the  trav- 

4  eler,  in  approaching  a  railroad  crossing,  to  assume  that  the 
railroad  employees  will  exercise  ordinary  care  in  operating 
cars  over  the  crossing  is  not  a  one-sided  right.  The  railroad 
employees  also  have  the  right  to  assume  that  the  traveler 
will  exercise  the  same  degree  of  care  in  approaching  and  going 
upon  the  crossing.    Merchants,  etc.,  Go.  v.  Ry.,  378. 

Evidence — Rules. 

Rules  governing  employees:    Admissibility.    The  "rules"  of  a  rail- 

5  road  company,  adopted  for  the  government  of  its  employees. 
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are  not  admissible  in  an  action  to  reooTer  damages  on  account 
of  the  negligence  of  the  employees  in  hacking  a  train  upon  a 
party  at  a  crossing.    Merchants,  etc,  Co.  t.  Ry.  378. 

RAPE.    See  Criminal  Law. 
Evidence — Complaints. 

Delay:     Effect.    Delay  in  making  complaint  of  a  rape  goes  to  its 

1  probative  force  under  the  surrounding  circumstances,  and  not 
to  its  admissibility.    State  ▼.  Vochoski,  246. 

Evidence — Corroboration. 

On  what  phase  of  case  necetaary.    Corroboration  is  only  necessary 

2  in  so  far  as  it  is  necessary  to  connect  the  defendant  with  the 
commission  of  the  offense.  The  commission  of  the  crime  may 
be  proven  by  the  testimony  of  the  prosecuting  witness.  State 
V.  Robinson,  267. 

Assault  with  intent:    Sni&cieBcy.    Evidence  reviewed  and  held  to 

3  show  sufficient  corroboration  to  sustain  conviction  for  assault 
with  intent  to  commit  rape.     State  v.  Vochoski,  246. 

Evidence — Supficibncy. 

Evidence  reviewed  and  held  sufficient  to  sustain  conviction  for 

4  assault  with  intent  to  commit  rape.    State  v.  Vochoski,  246. 

Trial — Instructions. 

Force  and  resistance:     Mental  and  phsrsical  strength  of  parties. 

5  It  was  proper,  in  instant  case,  to  instruct:  "You  are  instructed 
that  the  force  necessary,  on  the  one  hand,  to  commit  the  crime 
of  rape,  and  the  resistance  required,  on  the  other  hand,  to 
constitute  the  crime,  depend  upon  the  relative  mental  and 
physical  strength  of  the  parties,  and  the  circumstances  sur- 
rounding them  at  the  time  of  the  alleged  assault,"  even  though 
there  was  no  record  evidence  of  the  physical  and  mental 
strength  of  the  parties,  both,  however,  being  before  the  jury. 
State  v.  Robinson,  267. 

Proiecntrijc'i  story.    An  instruction  in  effect  requiring  the  state 

6  to  sustain  the  entire  story  of  prosecutrix  in  order  to  justify 
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a  conviction  was  without  prejudice  to  defendant.     State  v. 
Vochoski,  246. 

Tbial — Questions  fob  Juby. 

Corroboration:     Province  of  court  and  jury  stated.     It  is  the 

7  province  of  the  court  to  determine  whether  the  record  con- 
tains corroborating  evidence, — ^the  province  of  the  jury  to 
pass  thereon.  The  court  necessarily  finds  there  is  corrobora- 
tion, in  submitting  the  issues  to  the  jury.  State  v.  Vochoski, 
246. 

Trial — Included  Offenses. 

Issues.    The  evidence  being  sufficient  to  sustain  a  conviction  for 

8  rape,  it  was,  under  the  evidence  in  instant  case,  proper  to 
submit  the  included  oflTense  of  assault  with  intent  to  com- 
mit rape.    State  v.  Vochoski,  246. 

BATIFIOATIOM.    See  Pbincipal  and  Agent,  1. 
SELEASE. 

Requisites  and  Vaudity. 

Consideration:     Payment  of  lost  wages:     Se-employment.    A  re- 

1  lease  of  all  claims  for  personal  injury,  in  consideration  of 
being  re-employed  and  paid  for  lost  time,  is  supported  by  a 
sufficient  consideration.    Clark  v.  Ry.  Co.,  452. 

Evidence. 

Mental  capacity:    Evidence  reviewed:    Master  and  servant    Evi- 

2  dence  reviewed  and  held  to  show  that  one  who  had  signed  a 
release  was  under  no  mental  disability  at  the  time  of  signing. 
Clark  V.  Ry.  Co.,  462. 

• 

REPLEVIN. 

Bight  of  Action. 

Sight  to  possession:     Necessity  for  payment  or  tender.    In  order 

1    to  maintain  an  action  of  replevin,  plaintiff  must  be  entitled 

to  the  immediate  possession  of  the  property.    If  payment  or 

tender  is  necessary  in  order  to  fix  such  right,  then  payment  or 

tender  of  the  correct  amount  must  be  made,  even  though  de- 
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fendant  is  demanding  more   than  he  is  entitled  to  receive. 
Jones  Y.  Peterson,  1. 

BES0IB8I0M.    See  Cancellation  of  Instruments;  Con- 
tracts, 5. 

BES  OESTAE.    See  Criminal  Law,  6,  7. 

BESPONDEAT  SUPERIOR.     See  Master  and  Servant,  13, 
14. 

SALES.   See  Railroads,  1. 

Construction  op  Contract. 

Contract  evidenced  by  letter:    Duty  of  court  to  constme.    When 

1  a  buyer  is  informed  by  letter  of  the  specific  terms  on  which 
an  article  is  sold  and'  shipped  and  the  buyer  receives  the 
article  in  accordance  therewith,  the  contract  is  complete  and 
the  construction  thereof  is  solely  for  the  court,  irrespective 
of  other  subsequent  correspondence.     Auto  Go.  v.  Humi,  476. 

Rescission. 

Unwarranted  dominion  over  property:     Sesdaaion  right  forfeited. 

2  An  executed  contract  of  sale  may  be  rescinded  for  breach  of 
an  express  written  warranty.  To  determine  this  question  of 
rescission,  the  purchaser  may,  in  the  light  of  the  warranty, 
fairly  test  the  article  purchased.  But  lei  the  purchaser  heware! 
He  must  not,  in  violation  of  the  warranty,  assume  a  forbid- 
den control  over  such  property.  Such  control  may  work  a 
forfeiture  of  his  right  to  rescind.    Auto  06.  v.  Humi,  476. 

False  representations:    Scienter:    Sufficiency  of  evidence.   In  order 

3  to  avoid  a  sale  by  rc^ason  of  false  representations,  the  mate- 
rial things  to  show  are  (a)  the  representations,  (b)  the  falsity, 
and  (c)  the  seller's  knowledge  of  the  falsity.  In  instant  case, 
evidence  reviewed  and  held  sufficient  to  carry  the  question  of 
scienter  to  the  jury.    Bank  v.  Grigsby,  675. 

Warranties. 

Animal  diseased  when  purchased:    Burden  of  proof:    Waiyer.    A 

4  warranty  that  a  stallion  is  a  sure  breeder  '^provided  he  keeps 
in  as  sound  and  healthy  condition  as  he  now  (date  of  sale) 
is/'  and  to  be  returned  by  the  buyer  in  case  the  warranty  is 
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breached,  does  not  give  the  buyer  a  right  to  return  the  animal 
for  a  disease  not  existing  at  the  time  of  sale,  but  does  give 
him  the  right  to  return  for  a  disease  existing  when  bought. 
The  buyer  must  shoulder  the  burden  to  so  show.  If  he  is  suc- 
cessful, then  the  flat  refusal  of  the  seller  to  receive  back  the 
horse  is,  of  course,  a  waiver  of  the  duty  to  return.  Bank  v. 
Grigsby,  675. 

Waiver  of  conditions:    Subsequent  eartension  of  contxact:    Effect. 

5  The  effect  of  the  waiver  of  the  conditions  of  a  warranty,  in 
the  absence  of  fraud,  is  entirely  nullified  by  a  subsequent  ex- 
tension to  a  future  date  of  the  entire  terms  of  the  contract. 
Bank  v.  Grigsby,  675. 

'  Breach:    Failure  of  buyer  to  return:    Waiver.    When  the  buyer 

6  of  a  stallion,  warranted  to  be  a  sure  breeder,  was,  under  the 
conditions  of  warranty,  required  to  accept  another  animlil  and 
return  the  first  animal  by  a  certain  date,  the  statement  of 
the  seller,  in  response  to  a  request  from  the  buyer  for  another 
animal  because  the  warranty  on  first  one  was  breached,  that 
he,  the  seller,  had  at  that  time  no  other  animal  to  send,  but 
would  have  others  in  the  fall,  would  justify  a  finding  that 
the  seller  waived  the  return,  if  the  jury  should  find  that  the 
buyer  could  not  in  reason  be  expected  to  lose  the  service  of 
the  stallion  for  the  entire  season.    Bank  v.  Grigsby,  675. 

SCHOOLS  AND  SCHOOL  DISTRICTS. 

Attaching  Territory. 

Adjoining  district.    Sec.  2791,  Code  1897,  authorizing  territory  to 

1  be  attached  to  a  school  district  under  certain  conditions,  is 
mandatory,  in  that  any  attempted  annexation  of  territory, 
without  tile  order  of  the  county  superintendent,  is  nugatory. 
Townsend  v.  Garrett,  409. 

Consolidation  op  Districts  or  Territory. 

Petition:     Assumed  location  of  schoolhouse:     Effect.    A  petition 

2  for  a  consolidated  school  district  (Sec.  2794-a,  Sup.  Code,  1013) 
is  not  rendered  defective  because  it  called  for  a  certain  speci- 
fled  location  of  the  schoolhouse.  Such  a  clause  is  neither  re- 
quired nor  prohibited.     School  District  v.  Martin,  262. 

Petition:    Sufficiency.    If  a  petition  for  a  consolidated  school  dis- 

3  trict  requires  the  signed  approval  of  the  county  superintend- 
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ent  to  be  affixed  after  being  signed  bj  the  eleeton,  such  ap- 
proval was  sufficient  where  the  superintendent  had  affixed  his 
approval  both  before  and  after  signing  bj  the  electors.  (Sec 
2794-a,  Sup.  Code,  1913.)     School  District  v.  Martin,  362. 

Notice  of  dection:     Snffidoicy.    Sec.  2746,  Code  1897,  does  not 

4  require  the  posting  of  five  election  notices  in  each  of  several 
independent  school  districts  which  it  is  proposed  to  consol- 
idate.   Townsend  v.  Garrett,  409. 

Slection:     Notice:     Computing  time.    The  general  rule  for  com- 

5  puting  time  is  to  exclude  the  first  day  and  include  the  last. 
(Sec.  48,  Par.  23,  Oode.)  Therefore^  notice  of  a  school  election 
under  Sec  2746,  0>de,  posted  on  March  18th  for  an  election  on 
March  28th,  was  sufficient,  said  statute  requiring  posting  "for 
not  less  than  ten  days  preceding  the  day  of  the  meeting." 
School  District  v.  Martin,  262. 

Slection:     Separate  vote  in  villages.    A  village  ordinarily  is  a 

6  collection  or  group  of  houses.  A  60  and  an  80-acre  platted 
tract  on  which  were  located  three  and  five  widely  separated 
houses,  respectively,  and  a  small  store  and  a  blacksmith  shop, 
located  at  the  junction  of  a  public  highway  with  an  inter- 
urban  railway,  do  not  constitute  ''villages"  within  the  mean- 
ing of  Sec.  2794 -a.  Sup.  Code,  1913,  requiring  separate  voting 
in  "villages"  on  the  question  of  establishing  a  consolidated 
school  district,  nor  within  the  meaning  of  Sec  638  of  the  Code, 
providing  that  "town  sites  platted  and  unincorporated  shall 
be  known  as  villages."    School  District  v.  Martin,  262. 

Site  of  remaining  corporation:    Prohibition.    In  the  formation  of 

7  a  consolidated  independent  school  district,  territory  must  not 
be  so  subtracted  from  a  school  corporation  as  to  leave  the 
corporation  with  less  than  four  suitable,  contiguous  govern- 
ment sections  (Sec.  2794- a.  Sup.  Code,  1913) ;  yet  this  applies 
to  the  size  of  the  corporation,  not  to  the  size  of  a  part  of  the 
corporation, — for  instance,  not  to  the  size  of  a  subdistrict  of  a 
school  district  township.    School  District  v.  Martin,  262. 

SEDUOTIOM. 

Unchastity  op  Prosecutrix. 

Wliat  Constitutea.    Previous  chastity  of  the  female  is  an  all-essen- 
1    tial  element  of  seduction.    Without  it  there  can  be  no  seduc- 
tion.    To  be  chaste,  such  female  must  be  pure  in  mind  and 
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innocent  of  heart.  The  crime  cannot  be  committed  with  a 
female  who  barters  for  an  offer  of  marriage  in  futuro  sexuu. 
favors  in  praesenti,  and  whose  letters  and  conduct  stamp  her 
as  impure  and  lustful  in  mind  and  heart.  State  v.  Valvoda, 
102. 

STATUTE  OF  FRAUDS.    See  Frauds,  Statute  of. 

STATX7TE  OF  IIMITATIOMS.      See  Limitation  of  Ac- 
tions. 

STATUTORY  OOMSTRUOTIOM.    See  Adoption  ;  Game,  1, 
2 ;  Highways,  1 ;  Masteb  and  Sebvant,  12. 

TAXATION. 

Discriminations — ^Validity. 

Natiooal  bank  shares:     Nature   of:     Deducting  federal  bonds. 

1  Federal  statutes  (a)  forbid  the  taxation  of  federal  bonds,  etc., 
yet  (b)  grant  the  power  to  tax  shares  of  stock  in  national 
banks.  (Sec.  5219,  Rev.  Stat.  U.  S.)  But  as  shares  of  stock 
in  such  bank  are  items  of  property,  separate  and  distinct  from 
federal  bonds  or  any  other  item  of  property  owned  by  the 
bank,  it  follows  that  the  state,  in  determining  the  value  of 
such  shares  for  the  purpose  of  taxation,  is  under  no  obliga- 
tion, under  the  statute  forbidding  the  taxation  of  federal 
bonds,  to  deduct  the  value  of  federal  bonds  owned  by  the  bank, 
even  though  such  bonds  do  enhance  the  value  of  the  shares. 
Head  v.  Board,  300. 

Private  banken:     Deducting  federal  bonds  and  stock  '^otherwise 

2  taxed."  The  federal  statute  granting  the  power  to  tax  shares 
of  stock  in  national  banks  provides,  ''that  the  taxation  shall 
not  be  at  a  greater  rate  than  is  assessed  upon  other  moneyed 
eapiidl  in  the  hands  of  the  individual  citizens,  etc."  (Sec.  5219, 
Rev.  Stat  U.  S.)  But  the  clause  "other  moneyed  capital" 
means  ''other  moneyed  capital  which  is  taxable."  Federal 
bonds  are  not  taxable.  It  follows  that  Sec  1321,  Sup.  Oode, 
1913,  and  the  related  sections,  1310,  1311,  1322  and  1322-la, 
providing  that  in  assessing  the  property  of  a  private  banker 
there  shall  be  deducted  from  the  value  of  his  property  (a)  the 
value  of  federal  bonds  and  (b)  stock  "otherwise  taxed"  owned 
by  said  private  banker,  while  providing  for  no  such  deduc- 
tion from  the  shares  of  stock  of  national,  state,  and  savings 
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banka  mnd  loan  and  trust  companies,  iuTolye  no  diserimina' 
tion  against  shareholders  in  national  banks,  and  therefore 
no  violation  of  said  federal  statute.  An  intention  that  gov- 
ernment bonds  shall  be  taxed  when  declared  bj  law  not  to  be 
taxable,  or  that  stocks  shall  be  twice  taxed,  is  not  imputable 
to  any  of  our  legislative  bodies.    Head  v.  Board,  300. 

TENDER.    See  Replevin,  1. 
Insufficient  Tender. 

Selief  Ml  appeaL    While  an  insufficient  tender  will  not  be  excused 

1    simplj  because  the  adversary  makes  an  illegal  and  excessive 

demand,  yet  in  a  proper  case  the  judgment  on  appeal  will  be 

so  modified  as  to  preserve  the  rights  of  one  making  an  insnffi- 

cient  tender.    Rystad  v.  District,  178. 

TDOB     (Computation).     See  Dismissal  and  Nonsuit,  1; 
Schools  and  School  Distbigts,  5. 

TORT.    See  Actions. 

TRANSAOnONB  WITH  DECEASED.    See  Evidence,  3a. 

TRIAL.   See  Appeal  and  Ebbob,  5;  Bastards,  1,  2;  CoNnNU- 

ANCB. 

Reception  op  Evidence. 

Natural  inddenti  of  case:    AdmiisibiUty.    Matters  whieh  are  the 

1  natural  incidents  of  a  case  are  properly  received.     State  v. 
Hess,  397. 

Steceotyped   objections:     Hearsay.     The  d-agnet  objection,  ''in- 

2  competent,  irrelevant  and  immaterial,"  does  not  embrace  the 
idea  of  "hearsay."    State  v.  Madden,  230. 

Argument  and  Conduct  op  Counsel. 

Azguments  based  on  complainant's  evidence.    A  party  cannot  well 
8    complain  of  an  argument  based  on  evidence  brought  out  by 
the  complaining  party  himself  on  cross-examination  or  per- 
mitted to  remain  in  the  record  without  objection.    Pettermann 
▼.  City,  565. 
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DiBEGTION  OP  VeEDICT. 

Motion:    When  treated  in  alternative.    The  suggestion  is  offered 

4  that  occasions  may  arise  when  the  court  will  construe  a 
motion  demanding  a  directed  verdict  in  favor  of  both  of  two 
defendants,  as  simply  a  demand  in  the  alternative, — that  is, 
that  one  or  the  other  of  the  defendants  be  dismissed.  Manton 
y.  Stevens,  495. 

Motion:     Adverse  rnling:     Failure  to  renew  motion:     Waiver. 

5  One  who  moves  for  directed  verdict  before  the  close  of  all 
the  evidence,  suffers  an  adverse  ruling  and  fails  to  renew 
such  motion  after  the  close  of  dU  the  evidence,  thereby  waives 
any  error,  if  any,  in  such  ruling.  Ball  v.  Davenport,  33; 
Pettermann  v.  City,  555. 

Instructions — ^Province  op  Court  and  Jury. 

Inapt  Instruction:    Assumption  of  fact    The  assumption  of  a  fact 

6  in  issue  is,  of  course,  erroneous,  but  an  inapt  instruction, 
assuming  that  a  certain  fact  has  been  established,  may  be 
cured  by  a  subsequent  instruction  clearly  stating  the  burden 
of  proof  as  to  such  fact.    Manton  v.  Stevens,  495. 

Instructions — Form,  Requisites  and  Suppiciency. 

Refusal  of  correct  instruction:     Duty  of  court.    The  better  prac- 

7  tico  is  for  the  court  to  formulate  its  own  instructions,  even 
though  the  ones  requested  are  correct.  But  if  those  asked 
and  refused  involve  questions  which  ought  to  be  submitted, 
then  the  court  must  give  an  instruction  embodying  the  thought 
of  the  ones  asked  and  refused.    Merchants,  etc.,  Co.  v.  Ry.,  378. 

• 

Incorrect  instruction  suggesting  correct  one  on  vital  issue.     An 

8  incorrect  requested  instruction  on  a  vital  issue  has  the  effect 
of  calling  the  attention  of  the  court  to  the  point,  thereby 
placing  the  court  on  its  guard  and  necessitating  a  correct 
instruction  on  the  point.     State  v.  Cessna,  726. 

Erroneous  in  part:    Correct  as  a  whole:    Negligence.    An  instruc- 

9  tion  which  may  have  been  objectionable  as  submitting  the 
question  of  the  negligence  of  a  city  in  the  original  construc- 
tion of  the  sidewalk,  when  no  negligence  in  that  respect  was 
charged,  is  not  error  when  the  instruction,  construed  as  a 
whole,  obviates  the  objection.    Blake  v.  City,  128. 
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SUtiag  croondi  of  aesUgtBce:     Noa-necetsity  to  ropoat.     After 

10  the  court  has  once  clearly  stated  the  grounds  of  neglige&ee 
upon  which  plaintiff's  cause  of  action  is  predicated,  it  is  not 
necessary  to  continue  to  repeat  them  in  subsequent  paragraphs. 
Doran  v.  Ry.  Co.,  614. 

Repetition  of  statemeBts  of  law.    The  court  need  not  and  can- 

11  not  in  every  sentence  or  in  every  paragraph  attempt  to  re- 
state all  the  law  applicable  to  each  phase  of  the  controTersy. 
It  is  sufficient  if  the  law  be  stated  with  substantial  accuracy 
in  the  instruction  as  a  whole.    Blake  v.  City,  128. 

Stating  afflnnatlTo  and  aogatlTe  proposition:     Snffideiicy.    The 

12  reverse  of  an  affirmative  proposition  need  not  necessarily  be 
elaborated  with  the  same  fulness  as  was  employed  in  stating 
the  affirmative.  For  instance,  the  jury  was  sufficiently  guided 
where  it  was  told  that  if  they  found  that  the  defendant  street 
railway  company  should  have  sanded  its  tracks,  in  the  exercise 
of  reasonable  care,  and  did  not  do  so,  and  that  the  injury  was 
the  proximate  result  of  such  failure,  and  that  the  injiu^ 
party  was  not  negligent,  then  he  could  recover,  ^otherwise 
not."  The  two  latter  words,  under  the  record  in  case  at  bar, 
and  to  a  juryman  of  common  understanding,  clearly  suggest 
and  state  the  reverse  of  the  proposition  immediately  preced- 
ing.   Doran  v.  Ry.  Co.,  614. 

Placing  undue  emphasis  on  certain  evidence.    Instructions  should 

13  not  unduly  emphasize  certain  evidence  to  the  exclusion  of 
other  equally  relevant  evidence,  but  heldt  rule  not  violated. 
Doran  v.  Ry.  Co.,  614. 

Instmction  inartifldally  drawn:    Test  to  apply.    An  inartiikdally 

14  or  clumsily  drawn  instruction  does  not  necessarily  demand  a 
reversal.  Instructions  must  not  be  considered  abstractly  and 
apart  from  the  record  to  which  they  are  applied.  The  subject- 
matter  must  always  be  kept  in  mind.  They  are  sufficient  if, 
to  a  man  of  ordinary  intelligence,  a  correct  understanding 
of  the  law  is  given  in  the  charge  as  a  whole.  Instruction  re- 
viewed, and  held  not  to  misdirect  the  jury  as  to  what  neg- 
ligence would  render  the  defendant  liable. 

DEBMiat,  C.  J.,  and  Salinoxs,  J.,  dissent  as  to  the  construc- 
tion placed  on  the  instruction  in  question.  Doran  v.  Ry.  Co., 
614. 

Coneet   though  inexplicit:     Special  instmction:     Necessity  for 

16    request:    Waiver.   If  an  instruction  is  correct  as  given,  though 

not  as  explicit  as  desired,  request  must  be  made  for  the  more 
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explicit  instruction,  or  waiver  will  b«  the  penalty.     Wood- 
worth  V.  Ry.  Co.,  697. 

Quotient  yerdicts:    Instrnctiona  i^amst:    Discretion  of  court.    In- 

16  Btructions  cautioning  the  jury  against  "quotient"  verdicts  held 
unohjectionahle.     Zellmer  v.  McTaigue,  534.  * 

Instructions — Applicabiuty  to  Evidence. 

Highways:     Laws  of  the  road:     Instruction  without  support  in 

17  evidence.  An  instruction  having  no  support  in  the  evidence 
should  not  he  given.  So  held  with  reference  to  a  collision 
on  the  puhlic  highway.     Zellmer  v.  McTaigue,  534. 

Ignoring  issues  not  met  with  proof:    Duty  of  court    There  is  no 

18  occasion  to  instruct  on  an  issue  as  to  which  there  is  no  evi- 
dence. So  held  where  plaintiff  pleaded  (a)  false  representa- 
tions and  (h)  conspiracy  to  defraud,  hut  introduced  no  evi- 
dence of  a  conspiracy.     Shelberg  v.  Jones,  19. 

No   evidence   applicable:    Who    may    complain.    An    instruction 

19  should  not  be  given  unless  there  is  evidence  in  the  record  to 
which  it  can  be  applied;  but  if  an  instruction  be  given  in 
violation  of  this  rule,  a  party  who  is  thereby  given  an  unwar- 
ranted chance  for  a  verdict  cannot  complain.  Ball  v.  Daven- 
port, 33. 

Instructions  Requested. 

Instructions  fundamentally  erroneous:    Necessity  for  request.    The 

20  error  of  the  court  in  giving  an  instruction  fundamentally 
wrong  is  not  waived  by  the  failure  of  the  party  injured  there- 
by to  ask  a  correct  one.    State  v.  Hess,  397. 

Evidence  admissible  !fV>r  limited  purpose:    Necessity  for  requested 

21  instruction.  When  evidence  is  admissible  for  certain  limited 
purposes  only,  he  against  whom  the  same  is  received  must  re- 
quest an  instruction  so  limiting  or  confining  the  jury  in  the 
consideration  of  such  evidence,  or  the  right  will  be  waived. 
Shelberg  v.  Jones,  19. 

Inst^ctions — Objections  and  Exceptions. 

Failure  to  object  before  reading:    Waiver.    Failure  to  interpose  an 

22  objection  to  an  instruction  before  the  same  is  read  to  the  jury 
works  a  waiver  of  the  right  to  object.  Pettermann  v.  City, 
555. 
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Verdict — ^Fobm. 

Several  defendanUi    In  an  action  against  several  defendants,  h^dp 

23  the  omission  to  submit  separate  forms  of  verdicts  for  each  de- 
fendant could  not  have  been  prejudicial.    Shelberg  v.  Jones,  19. 

Verdict — Excessiveness. 

Damages:     Permanent  Injuries.    A  verdict  of  $32,000  sustained. 

24  Plaintiff  lost  both  legs.  At  the  time  of  the  accident  he  was  26 
years  old.  He  had  exclusively  fitted  himself  for  railroading, 
and  was  receiving  $111  per  month  when  hurt.  Woodworth  v. 
Ry.  Go.,  697. 

TRUSTS. 

REsin^TiNa  Trusts. 

Evidence:     Insufficiency.     Evidence  reviewed  and  held  insufficient 
1    to  establish  a  resulting  trust    Cooper  v.  Olson,  141;  Jackson 
V.  Northrup,  669. 

UNDUE  INFLUENCE.    See  Cancell^vtion  of  iNSTRUiiCENTS. 

VENUE,  CHANGE  OF.    See  Criminal  Law,  2. 

WAIVER.  See  Actions,  2,  3 ;  Appeal  and  Error,  1,  4;  Con- 
tracts, 5 ;  Criminal  Law,  15 ;  Evidence,  3a ;  Insurance, 
4,  5 ;  Sales,  4-6 ;  Trial,  5, 15,  20-22. 

WARRANTY.    See  Auctions  and  Auctioneers,  1. 

WATERS  AND  WATERCOURSES.  See  Municipal  Cor- 
porations, lOa. 

Natural  Watercourses. 

''Watercourse"  defined.    If  the  surface  water  in  fact  uniformly  or 
1    habitually   flows  off  over   a  given   course  having  reasonable 
limits  in  width,  the  line  of  its  flow  is,  within  the  meaning  of 
the  law  applicable  to  the  discharge  of  surface  water,  a  ''water- 
course."   Pascal  V.  Donahue,  315. 

Depressions:    Right  to  tile:    No  presumption  of  increased  flovage. 
3    An  owner  of  land  may  tile  his  land  into  natural  watercourses 
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or  depresflionB  thereon  (Sec  1989-a53,  Sup.  Oode,  1913),  and  no 
presumption  will  be  indulged  that  such  tiling  either  increased 
the  flowage  on  the  lower  estate  or  cast  water  thereon  in  any 
different  manner  than  formerly.  Such  facts  must  be  made  to 
affirmatively  appear.    Pascal  v.  Donahue,  315. 

Dnins:     Increased  flowage  on  servient  estate.    Drainage  which 

3  brings  no  material  increase  in  flowage  to  the  servient  estate 
furnishes  no  ground  for  complaint.    Pascal  v.  Hynes,  121. 

Ditches:     Right  to  restore  normal  condition.    A  landowner  may, 

4  in  some  cases,  fill  up  a  ditch  on  his  premises  to  the  extent  of 
restoring  the  ground  to  its  normal  level,  but  if  the  landowner 
had  such  right,  he  was  fully  protected  when  the  decree  granted 
him  the  right  to  maintain  his  existing  embankment  provided 
he  maintained  the  proper  outlet  through  the  same.  Pascal  v. 
Donahue,  316. 

Drmnaqe  Easements. 

Agreed  system  of  drainage:     Statute  of  limitation.    A  drainage 

5  system  between  the  lands  of  different  owners,  constructed  in 
the  natural  course  of  drainage  by  one  of  the  landowners  with 
the  consent  and  acquiescence  of  the  other,  and  continued  and 
maintained  for  more  than  ten  years  to  the  mutual  advantage 
of  both  of  said  owners,  becomes  a  finality,  an  irrevocable  ease- 
ment which  nothing  will  obliterate  except  an  actual  abandon- 
ment, as  distinguished  from  an  intention  to  abandon.  Pascal 
y.  Hynes,  121. 

When  easement  revocable:    Failure  to  repair.    An  easement  in  a 

6  drainage  system  granted  on  a  valuable  consideration  is  not  re- 
vocable at  pleasure,  even  for  a  failure  to  repair  as  per  agree- 
ment. The  remedy  for  the  complainant  is  to  repair  and 
demand  recompense  from  the  one  holding  the  easement.  Pas- 
cal V.  Hynes,  121. 

Degree  Adjusting  Rights. 

Enjoining  certain  maintenance:    Decree:    Constmction.   The  court, 

7  in  an  action  to  enjoin  the  raiaing  of  a  dam,  decreed  that  de- 
fendant be  enjoined  ''from  maintaining  any  dam  .  .  .  other 
than  the  dam  originally  constructed  .  •  .  with  flush  boards 
.  .  .  whereby  .  .  •  the  water  .  .  .  shall  be  in- 
creased in  height  ...  in  any  manner  .  .  .  different 
than  would  be  caused  by  said  dam  as  originally  constructed." 


810  Index,  Vol.  170. 

WoBOs  AKD  PHBAsn  Continued 

TroititvUott"  and  ^'LewdneH."    Stote  t.  Baybmn.  514. 

''Separatioii.''    Seibert  v.  Seibert,  561. 

'tillages."    DiBtrict  y.  Martin,  262. 

''Watercourse/'    Pascal  y.  Donahue,  315. 
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